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1 Catchline does not conform to section heading.
2 So in law. The item for section 3373 does not conform to the heading for such section.
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xviContents
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assignment.
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5757. Payment of expenses to obtain professional credentials.
5757. Extended assignment incentive.

CHAPTER 59—ALLOWANCES

SUBCHAPTER I—UNIFORMS

5901. Uniform allowances.
5902. Increase in maximum uniform allowance.
5903. Regulations.

SUBCHAPTER II—QUARTERS

5911. Quarters and facilities; employees in the United States.
5912. Quarters in Government owned or rented buildings; employees in foreign

countries.
5913. Official residence expenses.

SUBCHAPTER III—OVERSEAS DIFFERENTIALS AND ALLOWANCES

5921. Definitions.
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5922. General provisions.
5923. Quarters allowances.
5924. Cost-of-living allowances.
5925. Post differentials.
5926. Compensatory time off at certain posts in foreign areas.
5927. Advances of pay.
5928. Danger pay allowance.

SUBCHAPTER IV—MISCELLANEOUS ALLOWANCES

5941. Allowances based on living costs and conditions of environment; employees
stationed outside continental United States or in Alaska.

5942. Allowance based on duty at remote worksites.
5942a. Separate maintenance allowance for duty at Johnston Island.
5943. Foreign currency appreciation allowances.
5944. [Repealed.]
5945. Notary public commission expenses.
5946. Membership fees; expenses of attendance at meetings; limitations.
5947. Quarters, subsistence, and allowances for employees of the Corps of

Engineers, Department of the Army, engaged in floating plant
operations.

5948. Physicians comparability allowances.
5949. Hostile fire pay.

SUBPART E—ATTENDANCE AND LEAVE

CHAPTER 61—HOURS OF WORK

SUBCHAPTER I—GENERAL PROVISIONS

6101. Basic 40-hour workweek; work schedules; regulations.
6102. [Repealed.]
6103. Holidays.
6104. Holidays; daily, hourly, and piece-work basis employees.
6105. Closing of Executive departments.
6106. Time clocks; restrictions.

SUBCHAPTER II—FLEXIBLE AND COMPRESSED WORK SCHEDULES

6120. Purpose.
6121. Definitions.
6122. Flexible schedules; agencies authorized to use.
6123. Flexible schedules; computation of premium pay.
6124. Flexible schedules; holidays.
6125. Flexible schedules; time-recording devices.
6126. Flexible schedules; credit hours; accumulation and compensation.
6127. Compressed schedules; agencies authorized to use.
6128. Compressed schedules; computation of premium pay.
6129. Administration of leave and retirement provisions.
6130. Application of programs in the case of collective bargaining agreements.
6131. Criteria and review.
6132. Prohibition of coercion.
6133. Regulations; technical assistance; program review.

CHAPTER 63—LEAVE

SUBCHAPTER I—ANNUAL AND SICK LEAVE

6301. Definitions.
6302. General provisions.
6303. Annual leave; accrual.
6304. Annual leave; accumulation.
6305. Home leave; leave for Chiefs of Missions; leave for crews of vessels.
6306. Annual leave; refund of lump-sum payment; recredit of annual leave.
6307. Sick leave; accrual and accumulation.
6308. Transfers between positions under different leave systems.
6309. [Repealed.]
6310. Leave of absence; aliens.
6311. Regulations.
6312. Accrual and accumulation for former ASCS county office and non-

appropriated fund employees.
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SUBCHAPTER II—OTHER PAID LEAVE

6321. Absence of veterans to attend funeral services.
6322. Leave for jury or witness service; official duty status for certain witness

service.
6323. Military leave; Reserves and National Guardsmen.
6324. Absence of certain police and firemen.
6325. Absence resulting from hostile action abroad.
6326. Absence in connection with funerals of immediate relatives in the Armed

Forces.
6327. Absence in connection with serving as a bone-marrow or organ donor.
6328. Absence in connection with funerals of fellow Federal law enforcement

officers.

SUBCHAPTER III—VOLUNTARY TRANSFERS OF LEAVE

6331. Definitions.
6332. General authority.
6333. Receipt and use of transferred leave.
6334. Donations of leave.
6335. Termination of medical emergency.
6336. Restoration of transferred leave.
6337. Accrual of leave.
6338. Prohibition of coercion.
6339. Additional leave transfer programs.
6340. Inapplicability of certain provisions.

SUBCHAPTER IV—VOLUNTARY LEAVE BANK PROGRAM

6361. Definitions.
6362. General authority.
6363. Establishment of leave banks.
6364. Establishment of Leave Bank Boards.
6365. Contributions of annual leave.
6366. Eligibility for leave recipients.
6367. Receipt and use of leave from a leave bank.
6368. Termination of medical emergency.
6369. Restoration of transferred leave.
6370. Prohibition of coercion.
6371. Accrual of leave.
6372. Additional leave bank programs.
6373. Authority to participate in both programs.

SUBCHAPTER V—FAMILY AND MEDICAL LEAVE

6381. Definitions.
6382. Leave requirement.
6383. Certification.
6384. Employment and benefits protection.
6385. Prohibition of coercion.
6386. Health insurance.
6387. Regulations.

SUBCHAPTER VI—LEAVE TRANSFER IN DISASTERS AND EMERGENCIES

6391. Authority for leave transfer program in disasters and emergencies.

SUBPART F—LABOR-MANAGEMENT AND EMPLOYEE RELATIONS

CHAPTER 71—LABOR-MANAGEMENT RELATIONS

SUBCHAPTER I—GENERAL PROVISIONS

7101. Findings and purpose.
7102. Employees’ rights.
7103. Definitions; application.
7104. Federal Labor Relations Authority.
7105. Powers and duties of the Authority.
7106. Management rights.

SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES AND LABOR ORGANIZATIONS

7111. Exclusive recognition of labor organizations.
7112. Determination of appropriate units for labor organization representation.
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7113. National consultation rights.
7114. Representation rights and duties.
7115. Allotments to representatives.
7116. Unfair labor practices.
7117. Duty to bargain in good faith; compelling need; duty to consult.
7118. Prevention of unfair labor practices.
7119. Negotiation impasses; Federal Service Impasses Panel.
7120. Standards of conduct for labor organizations.

SUBCHAPTER III—GRIEVANCES, APPEALS, AND REVIEW

7121. Grievance procedures.
7122. Exceptions to arbitral awards.
7123. Judicial review; enforcement.

SUBCHAPTER IV—ADMINISTRATIVE AND OTHER PROVISIONS

7131. Official time.
7132. Subpenas.
7133. Compilation and publication of data.
7134. Regulations.
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CHAPTER 72—ANTIDISCRIMINATION; RIGHT TO PETITION CONGRESS

SUBCHAPTER I—ANTIDISCRIMINATION IN EMPLOYMENT
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7202. Marital status.
7203. Handicapping condition.
7204. Other prohibitions.

SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION CONGRESS
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CHAPTER 73—SUITABILITY, SECURITY, AND CONDUCT
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SUBCHAPTER II—EMPLOYMENT LIMITATIONS
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7313. Riots and civil disorders.

SUBCHAPTER III—POLITICAL ACTIVITIES

7321. Political participation.
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7326. Penalties.

SUBCHAPTER IV—FOREIGN GIFTS AND DECORATIONS
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SUBCHAPTER V—MISCONDUCT
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7352. Excessive and habitual use of intoxicants.
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SUBCHAPTER VI—DRUG ABUSE, ALCOHOL ABUSE, AND ALCOHOLISM

7361. Drug abuse.
7362. Alcohol abuse and alcoholism.
7363. Reports to Congress.

SUBCHAPTER VII—MANDATORY REMOVAL FROM EMPLOYMENT OF CONVICTED LAW
ENFORCEMENT OFFICERS

7371. Mandatory removal from employment of law enforcement officers convicted
of felonies.
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1 The Act entitled the Homeland Security Act of 2002 (Public Law 107–296; 116 Stat. 2135)
probably should have provided for a conforming amendment to add ‘‘The Department of Home-
land Security’’ to the list in section 101.

CHAPTER 1—ORGANIZATION

Sec.
101. Executive departments.
102. Military departments.
103. Government corporation.
104. Independent establishment.
105. Executive agency.

§ 101. Executive departments 1

The Executive departments are:
The Department of State.
The Department of the Treasury.
The Department of Defense.
The Department of Justice.
The Department of the Interior.
The Department of Agriculture.
The Department of Commerce.
The Department of Labor.
The Department of Health and Human Services.
The Department of Housing and Urban Development.
The Department of Transportation.
The Department of Energy.
The Department of Education.
The Department of Veterans Affairs.

§ 102. Military departments
The military departments are:

The Department of the Army.
The Department of the Navy.
The Department of the Air Force.

§ 103. Government corporation
For the purpose of this title—

(1) ‘‘Government corporation’’ means a corporation owned
or controlled by the Government of the United States; and

(2) ‘‘Government controlled corporation’’ does not include a
corporation owned by the Government of the United States.

§ 104. Independent establishment
For the purpose of this title, ‘‘independent establishment’’

means—
(1) an establishment in the executive branch (other than

the United States Postal Service or the Postal Rate Commis-
sion) which is not an Executive department, military depart-
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ment, Government corporation, or part thereof, or part of an
independent establishment; and

(2) the General Accounting Office.

§ 105. Executive agency
For the purpose of this title, ‘‘Executive agency’’ means an Ex-

ecutive department, a Government corporation, and an inde-
pendent establishment.
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CHAPTER 3—POWERS

Sec.
301. Departmental regulations.
302. Delegation of authority.
303. Oaths to witnesses.
304. Subpenas.
305. Systematic agency review of operations.
306. Strategic plans.

§ 301. Departmental regulations
The head of an Executive department or military department

may prescribe regulations for the government of his department,
the conduct of its employees, the distribution and performance of
its business, and the custody, use, and preservation of its records,
papers, and property. This section does not authorize withholding
information from the public or limiting the availability of records
to the public.

§ 302. Delegation of authority
(a) For the purpose of this section, ‘‘agency’’ has the meaning

given it by section 5721 of this title.
(b) In addition to the authority to delegate conferred by other

law, the head of an agency may delegate to subordinate officials
the authority vested in him—

(1) by law to take final action on matters pertaining to the
employment, direction, and general administration of per-
sonnel under his agency; and

(2) by section 3702 of title 44 to authorize the publication
of advertisements, notices, or proposals.

§ 303. Oaths to witnesses
(a) An employee of an Executive department lawfully assigned

to investigate frauds on or attempts to defraud the United States,
or irregularity or misconduct of an employee or agent of the United
States, may administer an oath to a witness attending to testify or
depose in the course of the investigation.

(b) An employee of the Department of Defense lawfully as-
signed to investigative duties may administer oaths to witnesses in
connection with an official investigation.

§ 304. Subpenas
(a) The head of an Executive department or military depart-

ment or bureau thereof in which a claim against the United States
is pending may apply to a judge or clerk of a court of the United
States to issue a subpena for a witness within the jurisdiction of
the court to appear at a time and place stated in the subpena be-
fore an individual authorized to take depositions to be used in the
courts of the United States, to give full and true answers to such
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written interrogatories and cross-interrogatories as may be sub-
mitted with the application, or to be orally examined and cross-ex-
amined on the subject of the claim.

(b) If a witness, after being served with a subpena, neglects or
refuses to appear, or, appearing, refuses to testify, the judge of the
district in which the subpena issued may proceed, on proper proc-
ess, to enforce obedience to the subpena, or to punish for disobe-
dience, in the same manner as a court of the United States may
in case of process of subpena ad testificandum issued by the court.

§ 305. Systematic agency review of operations
(a) For the purpose of this section, ‘‘agency’’ means an Execu-

tive agency, but does not include—
(1) a Government controlled corporation;
(2) the Tennessee Valley Authority;
(3) the Alaska Railroad;
(4) the Virgin Islands Corporation;
(5) the Atomic Energy Commission;
(6) the Central Intelligence Agency;
(7) the Panama Canal Commission; or
(8) the National Security Agency, Department of Defense.

(b) Under regulations prescribed and administered by the
President, each agency shall review systematically the operations
of each of its activities, functions, or organization units, on a con-
tinuing basis.

(c) The purpose of the reviews includes—
(1) determining the degree of efficiency and economy in the

operation of the agency’s activities, functions, or organization
units;

(2) identifying the units that are outstanding in those re-
spects; and

(3) identifying the employees whose personal efforts have
caused their units to be outstanding in efficiency and economy
of operations.

§ 306. Strategic plans
(a) No later than September 30, 1997, the head of each agency

shall submit to the Director of the Office of Management and Budg-
et and to the Congress a strategic plan for program activities. Such
plan shall contain—

(1) a comprehensive mission statement covering the major
functions and operations of the agency;

(2) general goals and objectives, including outcome-related
goals and objectives, for the major functions and operations of
the agency;

(3) a description of how the goals and objectives are to be
achieved, including a description of the operational processes,
skills and technology, and the human, capital, information, and
other resources required to meet those goals and objectives;

(4) a description of how the performance goals included in
the plan required by section 1115(a) of title 31 shall be related
to the general goals and objectives in the strategic plan;
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(5) an identification of those key factors external to the
agency and beyond its control that could significantly affect the
achievement of the general goals and objectives; and

(6) a description of the program evaluations used in estab-
lishing or revising general goals and objectives, with a sched-
ule for future program evaluations.
(b) The strategic plan shall cover a period of not less than five

years forward from the fiscal year in which it is submitted. The
strategic plan shall be updated and revised at least every three
years, except that the strategic plan for the Department of Defense
shall be updated and revised at least every four years.

(c) The performance plan required by section 1115 of title 31
shall be consistent with the agency’s strategic plan. A performance
plan may not be submitted for a fiscal year not covered by a cur-
rent strategic plan under this section.

(d) When developing a strategic plan, the agency shall consult
with the Congress, and shall solicit and consider the views and
suggestions of those entities potentially affected by or interested in
such a plan.

(e) The functions and activities of this section shall be consid-
ered to be inherently Governmental functions. The drafting of stra-
tegic plans under this section shall be performed only by Federal
employees.

(f) For purposes of this section the term ‘‘agency’’ means an Ex-
ecutive agency defined under section 105, but does not include the
Central Intelligence Agency, the General Accounting Office, the
Panama Canal Commission, the United States Postal Service, and
the Postal Rate Commission.
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Sec. 581. Judicial review.
[Sec. 582. Repealed.]
Sec. 583. Support services.
584. Authorization of appropriations.

SUBCHAPTER V—ADMINISTRATIVE CONFERENCE OF THE UNITED
STATES 1

Sec. 591. Purpose.
Sec. 592. Definitions.
Sec. 593. Administrative Conference of the United States.
Sec. 594. Powers and duties of the Conference.
Sec. 595. Organization of the Conference.
Sec. 596. Authorization of appropriations.

SUBCHAPTER I—GENERAL PROVISIONS

§ 500. Administrative practice; general provisions
(a) For the purpose of this section—

(1) ‘‘agency’’ has the meaning given it by section 551 of this
title; and

(2) ‘‘State’’ means a State, a territory or possession of the
United States including a Commonwealth, or the District of
Columbia.
(b) An individual who is a member in good standing of the bar

of the highest court of a State may represent a person before an
agency on filing with the agency a written declaration that he is
currently qualified as provided by this subsection and is authorized
to represent the particular person in whose behalf he acts.

(c) An individual who is duly qualified to practice as a certified
public accountant in a State may represent a person before the In-
ternal Revenue Service of the Treasury Department on filing with
that agency a written declaration that he is currently qualified as
provided by this subsection and is authorized to represent the par-
ticular person in whose behalf he acts.

(d) This section does not—
(1) grant or deny to an individual who is not qualified as

provided by subsection (b) or (c) of this section the right to ap-
pear for or represent a person before an agency or in an agency
proceeding;

(2) authorize or limit the discipline, including disbarment,
of individuals who appear in a representative capacity before
an agency;

(3) authorize an individual who is a former employee of an
agency to represent a person before an agency when the rep-
resentation is prohibited by statute or regulation; or

(4) prevent an agency from requiring a power of attorney
as a condition to the settlement of a controversy involving the
payment of money.
(e) Subsections (b)–(d) of this section do not apply to practice

before the United States Patent and Trademark Office with respect
to patent matters that continue to be covered by chapter 3 (sections
31–33) of title 35.
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(f) When a participant in a matter before an agency is rep-
resented by an individual qualified under subsection (b) or (c) of
this section, a notice or other written communication required or
permitted to be given the participant in the matter shall be given
to the representative in addition to any other service specifically re-
quired by statute. When a participant is represented by more than
one such qualified representative, service on any one of the rep-
resentatives is sufficient.

§ 501. Advertising practice; restrictions
An individual, firm, or corporation practicing before an agency

of the United States may not use the name of a Member of either
House of Congress or of an individual in the service of the United
States in advertising the business.

§ 502. Administrative practice; Reserves and National
Guardsmen

Membership in a reserve component of the armed forces or in
the National Guard does not prevent an individual from practicing
his civilian profession or occupation before, or in connection with,
an agency of the United States.

§ 503. Witness fees and allowances
(a) For the purpose of this section, ‘‘agency’’ has the meaning

given it by section 5721 of this title.
(b) A witness is entitled to the fees and allowances allowed by

statute for witnesses in the courts of the United States when—
(1) he is subpenaed under section 304(a) of this title; or
(2) he is subpenaed to and appears at a hearing before an

agency authorized by law to hold hearings and subpena wit-
nesses to attend the hearings.

§ 504. Costs and fees of parties
(a)(1) An agency that conducts an adversary adjudication shall

award, to a prevailing party other than the United States, fees and
other expenses incurred by that party in connection with that pro-
ceeding, unless the adjudicative officer of the agency finds that the
position of the agency was substantially justified or that special cir-
cumstances make an award unjust. Whether or not the position of
the agency was substantially justified shall be determined on the
basis of the administrative record, as a whole, which is made in the
adversary adjudication for which fees and other expenses are
sought.

(2) A party seeking an award of fees and other expenses shall,
within thirty days of a final disposition in the adversary adjudica-
tion, submit to the agency an application which shows that the
party is a prevailing party and is eligible to receive an award
under this section, and the amount sought, including an itemized
statement from any attorney, agent, or expert witness representing
or appearing in behalf of the party stating the actual time ex-
pended and the rate at which fees and other expenses were com-
puted. The party shall also allege that the position of the agency
was not substantially justified. When the United States appeals the
underlying merits of an adversary adjudication, no decision on an
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application for fees and other expenses in connection with that ad-
versary adjudication shall be made under this section until a final
and unreviewable decision is rendered by the court on the appeal
or until the underlying merits of the case have been finally deter-
mined pursuant to the appeal.

(3) The adjudicative officer of the agency may reduce the
amount to be awarded, or deny an award, to the extent that the
party during the course of the proceedings engaged in conduct
which unduly and unreasonably protracted the final resolution of
the matter in controversy. The decision of the adjudicative officer
of the agency under this section shall be made a part of the record
containing the final decision of the agency and shall include writ-
ten findings and conclusions and the reason or basis therefor. The
decision of the agency on the application for fees and other ex-
penses shall be the final administrative decision under this section.

(4) If, in an adversary adjudication arising from an agency ac-
tion to enforce a party’s compliance with a statutory or regulatory
requirement, the demand by the agency is substantially in excess
of the decision of the adjudicative officer and is unreasonable when
compared with such decision, under the facts and circumstances of
the case, the adjudicative officer shall award to the party the fees
and other expenses related to defending against the excessive de-
mand, unless the party has committed a willful violation of law or
otherwise acted in bad faith, or special circumstances make an
award unjust. Fees and expenses awarded under this paragraph
shall be paid only as a consequence of appropriations provided in
advance.

(b)(1) For the purposes of this section—
(A) ‘‘fees and other expenses’’ includes the reasonable ex-

penses of expert witnesses, the reasonable cost of any study,
analysis, engineering report, test, or project which is found by
the agency to be necessary for the preparation of the party’s
case, and reasonable attorney or agent fees (The amount of
fees awarded under this section shall be based upon prevailing
market rates for the kind and quality of the services furnished,
except that (i) no expert witness shall be compensated at a rate
in excess of the highest rate of compensation for expert wit-
nesses paid by the agency involved, and (ii) attorney or agent
fees shall not be awarded in excess of $125 per hour unless the
agency determines by regulation that an increase in the cost
of living or a special factor, such as the limited availability of
qualified attorneys or agents for the proceedings involved, jus-
tifies a higher fee.);

(B) ‘‘party’’ means a party, as defined in section 551(3) of
this title, who is (i) an individual whose net worth did not ex-
ceed $2,000,000 at the time the adversary adjudication was ini-
tiated, or (ii) any owner of an unincorporated business, or any
partnership, corporation, association, unit of local government,
or organization, the net worth of which did not exceed
$7,000,000 at the time the adversary adjudication was initi-
ated, and which had not more than 500 employees at the time
the adversary adjudication was initiated; except that an orga-
nization described in section 501(c)(3) of the Internal Revenue
Code of 1954 (26 U.S.C. 501(c)(3)) exempt from taxation under
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section 501(a) of such Code, or a cooperative association as de-
fined in section 15(a) of the Agricultural Marketing Act (12
U.S.C. 1141j(a)), may be a party regardless of the net worth of
such organization or cooperative association or for purposes of
subsection (a)(4), a small entity as defined in section 601;

(C) ‘‘adversary adjudication’’ means (i) an adjudication
under section 554 of this title in which the position of the
United States is represented by counsel or otherwise, but ex-
cludes an adjudication for the purpose of establishing or fixing
a rate or for the purpose of granting or renewing a license, (ii)
any appeal of a decision made pursuant to section 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 605) before an agency
board of contract appeals as provided in section 8 of that Act
(41 U.S.C. 607), (iii) any hearing conducted under chapter 38
of title 31, and (iv) the Religious Freedom Restoration Act of
1993;

(D) ‘‘adjudicative officer’’ means the deciding official, with-
out regard to whether the official is designated as an adminis-
trative law judge, a hearing officer or examiner, or otherwise,
who presided at the adversary adjudication;

(E) ‘‘position of the agency’’ means, in addition to the posi-
tion taken by the agency in the adversary adjudication, the ac-
tion or failure to act by the agency upon which the adversary
adjudication is based; except that fees and other expenses may
not be awarded to a party for any portion of the adversary ad-
judication in which the party has unreasonably protracted the
proceedings; and

(F) ‘‘demand’’ means the express demand of the agency
which led to the adversary adjudication, but does not include
a recitation by the agency of the maximum statutory penalty
(i) in the administrative complaint, or (ii) elsewhere when ac-
companied by an express demand for a lesser amount.
(2) Except as otherwise provided in paragraph (1), the defini-

tions provided in section 551 of this title apply to this section.
(c)(1) After consultation with the Chairman of the Administra-

tive Conference of the United States, each agency shall by rule es-
tablish uniform procedures for the submission and consideration of
applications for an award of fees and other expenses. If a court re-
views the underlying decision of the adversary adjudication, an
award for fees and other expenses may be made only pursuant to
section 2412(d)(3) of title 28, United States Code.

(2) If a party other than the United States is dissatisfied with
a determination of fees and other expenses made under subsection
(a), that party may, within 30 days after the determination is
made, appeal the determination to the court of the United States
having jurisdiction to review the merits of the underlying decision
of the agency adversary adjudication. The court’s determination on
any appeal heard under this paragraph shall be based solely on the
factual record made before the agency. The court may modify the
determination of fees and other expenses only if the court finds
that the failure to make an award of fees and other expenses, or
the calculation of the amount of the award, was unsupported by
substantial evidence.



13 Sec. 504CH. 5 (SUBCH I)—GENERAL PROVISIONS

(d) Fees and other expenses awarded under this subsection
shall be paid by any agency over which the party prevails from any
funds made available to the agency by appropriation or otherwise.

(e) The Chairman of the Administrative Conference of the
United States, after consultation with the Chief Counsel for Advo-
cacy of the Small Business Administration, shall report annually to
the Congress on the amount of fees and other expenses awarded
during the preceding fiscal year pursuant to this section. The re-
port shall describe the number, nature, and amount of the awards,
the claims involved in the controversy, and any other relevant in-
formation which may aid the Congress in evaluating the scope and
impact of such awards. Each agency shall provide the Chairman
with such information as is necessary for the Chairman to comply
with the requirements of this subsection.

(f) No award may be made under this section for costs, fees,
or other expenses which may be awarded under section 7430 of the
Internal Revenue Code of 1986.
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SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

§ 551. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of

the United States;
(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this
title—

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of

war or in occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743,

and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891–1902, and
former section 1641(b)(2), of title 50, appendix;
(2) ‘‘person’’ includes an individual, partnership, corpora-

tion, association, or public or private organization other than
an agency;

(3) ‘‘party’’ includes a person or agency named or admitted
as a party, or properly seeking and entitled as of right to be
admitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) ‘‘rule’’ means the whole or a part of an agency state-
ment of general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or policy or de-
scribing the organization, procedure, or practice requirements
of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reor-
ganizations thereof, prices, facilities, appliances, services or al-
lowances therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing;

(5) ‘‘rule making’’ means agency process for formulating,
amending, or repealing a rule;

(6) ‘‘order’’ means the whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) ‘‘adjudication’’ means agency process for the formula-
tion of an order;
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(8) ‘‘license’’ includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) ‘‘licensing’’ includes agency process respecting the
grant, renewal, denial, revocation, suspension, annulment,
withdrawal, limitation, amendment, modification, or condi-
tioning of a license;

(10) ‘‘sanction’’ includes the whole or a part of an agency—
(A) prohibition, requirement, limitation, or other con-

dition affecting the freedom of a person;
(B) withholding of relief;
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of

property;
(E) assessment of damages, reimbursement, restitu-

tion, compensation, costs, charges, or fees;
(F) requirement, revocation, or suspension of a license;

or
(G) taking other compulsory or restrictive action;

(11) ‘‘relief’’ includes the whole or a part of an agency—
(A) grant of money, assistance, license, authority, ex-

emption, exception, privilege, or remedy;
(B) recognition of a claim, right, immunity, privilege,

exemption, or exception; or
(C) taking of other action on the application or petition

of, and beneficial to, a person;
(12) ‘‘agency proceeding’’ means an agency process as de-

fined by paragraphs (5), (7), and (9) of this section;
(13) ‘‘agency action’’ includes the whole or a part of an

agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act; and

(14) ‘‘ex parte communication’’ means an oral or written
communication not on the public record with respect to which
reasonable prior notice to all parties is not given, but it shall
not include requests for status reports on any matter or pro-
ceeding covered by this subchapter.

§ 552. Public information; agency rules, opinions, orders,
records, and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and
the established places at which, the employees (and in the case
of a uniformed service, the members) from whom, and the
methods whereby, the public may obtain information, make
submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the na-
ture and requirements of all formal and informal procedures
available;

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions as
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to the scope and contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or inter-
pretations of general applicability formulated and adopted by
the agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Reg-
ister when incorporated by reference therein with the approval of
the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall
make available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register;

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

(D) copies of all records, regardless of form or format,
which have been released to any person under paragraph (3)
and which, because of the nature of their subject matter, the
agency determines have become or are likely to become the
subject of subsequent requests for substantially the same
records; and

(E) a general index of the records referred to under sub-
paragraph (D);

unless the materials are promptly published and copies offered for
sale. For records created on or after November 1, 1996, within one
year after such date, each agency shall make such records avail-
able, including by computer telecommunications or, if computer
telecommunications means have not been established by the agen-
cy, by other electronic means. To the extent required to prevent a
clearly unwarranted invasion of personal privacy, an agency may
delete identifying details when it makes available or publishes an
opinion, statement of policy, interpretation, staff manual, instruc-
tion, or copies of records referred to in subparagraph (D). However,
in each case the justification for the deletion shall be explained
fully in writing, and the extent of such deletion shall be indicated
on the portion of the record which is made available or published,
unless including that indication would harm an interest protected
by the exemption in subsection (b) under which the deletion is
made. If technically feasible, the extent of the deletion shall be in-
dicated at the place in the record where the deletion was made.
Each agency shall also maintain and make available for public in-
spection and copying current indexes providing identifying informa-
tion for the public as to any matter issued, adopted, or promulgated
after July 4, 1967, and required by this paragraph to be made
available or published. Each agency shall promptly publish, quar-
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terly or more frequently, and distribute (by sale or otherwise) cop-
ies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, in which case the agency shall
nonetheless provide copies of such index on request at a cost not
to exceed the direct cost of duplication. Each agency shall make the
index referred to in subparagraph (E) available by computer tele-
communications by December 31, 1999. A final order, opinion,
statement of policy, interpretation, or staff manual or instruction
that affects a member of the public may be relied on, used, or cited
as precedent by an agency against a party other than an agency
only if—

(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms
thereof.
(3)(A) Except with respect to the records made available under

paragraphs (1) and (2) of this subsection, and except as provided
in subparagraph (E), each agency, upon any request for records
which (i) reasonably describes such records and (ii) is made in ac-
cordance with published rules stating the time, place, fees (if any),
and procedures to be followed, shall make the records promptly
available to any person.

(B) In making any record available to a person under this
paragraph, an agency shall provide the record in any form or for-
mat requested by the person if the record is readily reproducible
by the agency in that form or format. Each agency shall make rea-
sonable efforts to maintain its records in forms or formats that are
reproducible for purposes of this section.

(C) In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to search for the
records in electronic form or format, except when such efforts
would significantly interfere with the operation of the agency’s
automated information system.

(D) For purposes of this paragraph, the term ‘‘search’’ means
to review, manually or by automated means, agency records for the
purpose of locating those records which are responsive to a request.

(E) An agency, or part of an agency, that is an element of the
intelligence community (as that term is defined in section 3(4) of
the National Security Act of 1947 (50 U.S.C. 401a(4))) shall not
make any record available under this paragraph to—

(i) any government entity, other than a State, territory,
commonwealth, or district of the United States, or any subdivi-
sion thereof; or

(ii) a representative of a government entity described in
clause (i).
(4)(A)(i) In order to carry out the provisions of this section,

each agency shall promulgate regulations, pursuant to notice and
receipt of public comment, specifying the schedule of fees applicable
to the processing of requests under this section and establishing
procedures and guidelines for determining when such fees should
be waived or reduced. Such schedule shall conform to the guide-
lines which shall be promulgated, pursuant to notice and receipt of
public comment, by the Director of the Office of Management and
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Budget and which shall provide for a uniform schedule of fees for
all agencies.

(ii) Such agency regulations shall provide that—
(I) fees shall be limited to reasonable standard charges for

document search, duplication, and review, when records are re-
quested for commercial use;

(II) fees shall be limited to reasonable standard charges for
document duplication when records are not sought for commer-
cial use and the request is made by an educational or non-
commercial scientific institution, whose purpose is scholarly or
scientific research; or a representative of the news media; and

(III) for any request not described in (I) or (II), fees shall
be limited to reasonable standard charges for document search
and duplication.
(iii) Documents shall be furnished without any charge or at a

charge reduced below the fees established under clause (ii) if disclo-
sure of the information is in the public interest because it is likely
to contribute significantly to public understanding of the operations
or activities of the government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the di-
rect costs of search, duplication, or review. Review costs shall in-
clude only the direct costs incurred during the initial examination
of a document for the purposes of determining whether the docu-
ments must be disclosed under this section and for the purposes of
withholding any portions exempt from disclosure under this sec-
tion. Review costs may not include any costs incurred in resolving
issues of law or policy that may be raised in the course of proc-
essing a request under this section. No fee may be charged by any
agency under this section—

(I) if the costs of routine collection and processing of the
fee are likely to equal or exceed the amount of the fee; or

(II) for any request described in clause (ii) (II) or (III) of
this subparagraph for the first two hours of search time or for
the first one hundred pages of duplication.
(v) No agency may require advance payment of any fee unless

the requester has previously failed to pay fees in a timely fashion,
or the agency has determined that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees charge-
able under a statute specifically providing for setting the level of
fees for particular types of records.

(vii) In any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:
Provided, That the court’s review of the matter shall be limited to
the record before the agency.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such
a case the court shall determine the matter de novo, and may ex-
amine the contents of such agency records in camera to determine
whether such records or any part thereof shall be withheld under
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any of the exemptions set forth in subsection (b) of this section, and
the burden is on the agency to sustain its action. In addition to any
other matters to which a court accords substantial weight, a court
shall accord substantial weight to an affidavit of an agency con-
cerning the agency’s determination as to technical feasibility under
paragraph (2)(C) and subsection (b) and reproducibility under para-
graph (3)(B).

(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the de-
fendant of the pleading in which such complaint is made, unless
the court otherwise directs for good cause shown.

[(D) Repealed.]
(E) The court may assess against the United States reasonable

attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed.

(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litiga-
tion costs, and the court additionally issues a written finding that
the circumstances surrounding the withholding raise questions
whether agency personnel acted arbitrarily or capriciously with re-
spect to the withholding, the Special Counsel shall promptly ini-
tiate a proceeding to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily respon-
sible for the withholding. The Special Counsel, after investigation
and consideration of the evidence submitted, shall submit his find-
ings and recommendations to the administrative authority of the
agency concerned and shall send copies of the findings and rec-
ommendations to the officer or employee or his representative. The
administrative authority shall take the corrective action that the
Special Counsel recommends.

(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible em-
ployee, and in the case of a uniformed service, the responsible
member.

(5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in every agency proceeding.

(6)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine within 20 days (excepting Saturdays, Sun-
days, and legal public holidays) after the receipt of any such
request whether to comply with such request and shall imme-
diately notify the person making such request of such deter-
mination and the reasons therefor, and of the right of such per-
son to appeal to the head of the agency any adverse determina-
tion; and

(ii) make a determination with respect to any appeal with-
in twenty days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of such appeal. If on appeal the de-
nial of the request for records is in whole or in part upheld,
the agency shall notify the person making such request of the
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provisions for judicial review of that determination under para-
graph (4) of this subsection.
(B)(i) In unusual circumstances as specified in this subpara-

graph, the time limits prescribed in either clause (i) or clause (ii)
of subparagraph (A) may be extended by written notice to the per-
son making such request setting forth the unusual circumstances
for such extension and the date on which a determination is ex-
pected to be dispatched. No such notice shall specify a date that
would result in an extension for more than ten working days, ex-
cept as provided in clause (ii) of this subparagraph.

(ii) With respect to a request for which a written notice under
clause (i) extends the time limits prescribed under clause (i) of sub-
paragraph (A), the agency shall notify the person making the re-
quest if the request cannot be processed within the time limit spec-
ified in that clause and shall provide the person an opportunity to
limit the scope of the request so that it may be processed within
that time limit or an opportunity to arrange with the agency an al-
ternative time frame for processing the request or a modified re-
quest. Refusal by the person to reasonably modify the request or
arrange such an alternative time frame shall be considered as a
factor in determining whether exceptional circumstances exist for
purposes of subparagraph (C).

(iii) As used in this subparagraph, ‘‘unusual circumstances’’
means, but only to the extent reasonably necessary to the proper
processing of the particular requests—

(I) the need to search for and collect the requested records
from field facilities or other establishments that are separate
from the office processing the request;

(II) the need to search for, collect, and appropriately exam-
ine a voluminous amount of separate and distinct records
which are demanded in a single request; or

(III) the need for consultation, which shall be conducted
with all practicable speed, with another agency having a sub-
stantial interest in the determination of the request or among
two or more components of the agency having substantial sub-
ject-matter interest therein.
(iv) Each agency may promulgate regulations, pursuant to no-

tice and receipt of public comment, providing for the aggregation
of certain requests by the same requestor, or by a group of reques-
tors acting in concert, if the agency reasonably believes that such
requests actually constitute a single request, which would other-
wise satisfy the unusual circumstances specified in this subpara-
graph, and the requests involve clearly related matters. Multiple
requests involving unrelated matters shall not be aggregated.

(C)(i) Any person making a request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be deemed
to have exhausted his administrative remedies with respect to such
request if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show excep-
tional circumstances exist and that the agency is exercising due
diligence in responding to the request, the court may retain juris-
diction and allow the agency additional time to complete its review
of the records. Upon any determination by an agency to comply
with a request for records, the records shall be made promptly
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available to such person making such request. Any notification of
denial of any request for records under this subsection shall set
forth the names and titles or positions of each person responsible
for the denial of such request.

(ii) For purposes of this subparagraph, the term ‘‘exceptional
circumstances’’ does not include a delay that results from a predict-
able agency workload of requests under this section, unless the
agency demonstrates reasonable progress in reducing its backlog of
pending requests.

(iii) Refusal by a person to reasonably modify the scope of a re-
quest or arrange an alternative time frame for processing a request
(or a modified request) under clause (ii) after being given an oppor-
tunity to do so by the agency to whom the person made the request
shall be considered as a factor in determining whether exceptional
circumstances exist for purposes of this subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for multitrack proc-
essing of requests for records based on the amount of work or time
(or both) involved in processing requests.

(ii) Regulations under this subparagraph may provide a person
making a request that does not qualify for the fastest multitrack
processing an opportunity to limit the scope of the request in order
to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the re-
quirement under subparagraph (C) to exercise due diligence.

(E)(i) Each agency shall promulgate regulations, pursuant to
notice and receipt of public comment, providing for expedited proc-
essing of requests for records—

(I) in cases in which the person requesting the records
demonstrates a compelling need; and

(II) in other cases determined by the agency.
(ii) Notwithstanding clause (i), regulations under this subpara-

graph must ensure—
(I) that a determination of whether to provide expedited

processing shall be made, and notice of the determination shall
be provided to the person making the request, within 10 days
after the date of the request; and

(II) expeditious consideration of administrative appeals of
such determinations of whether to provide expedited proc-
essing.
(iii) An agency shall process as soon as practicable any request

for records to which the agency has granted expedited processing
under this subparagraph. Agency action to deny or affirm denial of
a request for expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely manner to such a
request shall be subject to judicial review under paragraph (4), ex-
cept that the judicial review shall be based on the record before the
agency at the time of the determination.

(iv) A district court of the United States shall not have juris-
diction to review an agency denial of expedited processing of a re-
quest for records after the agency has provided a complete response
to the request.

(v) For purposes of this subparagraph, the term ‘‘compelling
need’’ means—
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(I) that a failure to obtain requested records on an expe-
dited basis under this paragraph could reasonably be expected
to pose an imminent threat to the life or physical safety of an
individual; or

(II) with respect to a request made by a person primarily
engaged in disseminating information, urgency to inform the
public concerning actual or alleged Federal Government activ-
ity.
(vi) A demonstration of a compelling need by a person making

a request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person’s knowledge and belief.

(F) In denying a request for records, in whole or in part, an
agency shall make a reasonable effort to estimate the volume of
any requested matter the provision of which is denied, and shall
provide any such estimate to the person making the request, unless
providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

(b) This section does not apply to matters that are—
(1)(A) specifically authorized under criteria established by

an Executive order to be kept secret in the interest of national
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;

(2) related solely to the internal personnel rules and prac-
tices of an agency;

(3) specifically exempted from disclosure by statute (other
than section 552b of this title), provided that such statute (A)
requires that the matters be withheld from the public in such
a manner as to leave no discretion on the issue, or (B) estab-
lishes particular criteria for withholding or refers to particular
types of matters to be withheld;

(4) trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the disclo-
sure of which would constitute a clearly unwarranted invasion
of personal privacy;

(7) records or information compiled for law enforcement
purposes, but only to the extent that the production of such
law enforcement records or information (A) could reasonably be
expected to interfere with enforcement proceedings, (B) would
deprive a person of a right to a fair trial or an impartial adju-
dication, (C) could reasonably be expected to constitute an un-
warranted invasion of personal privacy, (D) could reasonably
be expected to disclose the identity of a confidential source, in-
cluding a State, local, or foreign agency or authority or any pri-
vate institution which furnished information on a confidential
basis, and, in the case of a record or information compiled by
criminal law enforcement authority in the course of a criminal
investigation or by an agency conducting a lawful national se-
curity intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and proce-
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dures for law enforcement investigations or prosecutions, or
would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to
risk circumvention of the law, or (F) could reasonably be ex-
pected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geological and geophysical information and data, in-
cluding maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions
which are exempt under this subsection. The amount of informa-
tion deleted shall be indicated on the released portion of the record,
unless including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is
made. If technically feasible, the amount of the information deleted
shall be indicated at the place in the record where such deletion
is made.

(c)(1) Whenever a request is made which involves access to
records described in subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible vio-
lation of criminal law; and

(B) there is reason to believe that (i) the subject of the in-
vestigation or proceeding is not aware of its pendency, and (ii)
disclosure of the existence of the records could reasonably be
expected to interfere with enforcement proceedings,

the agency may, during only such time as that circumstance con-
tinues, treat the records as not subject to the requirements of this
section.

(2) Whenever informant records maintained by a criminal law
enforcement agency under an informant’s name or personal identi-
fier are requested by a third party according to the informant’s
name or personal identifier, the agency may treat the records as
not subject to the requirements of this section unless the inform-
ant’s status as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to
records maintained by the Federal Bureau of Investigation per-
taining to foreign intelligence or counterintelligence, or inter-
national terrorism, and the existence of the records is classified in-
formation as provided in subsection (b)(1), the Bureau may, as long
as the existence of the records remains classified information, treat
the records as not subject to the requirements of this section.

(d) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information from Congress.

(e)(1) On or before February 1 of each year, each agency shall
submit to the Attorney General of the United States a report which
shall cover the preceding fiscal year and which shall include—

(A) the number of determinations made by the agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;
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(B)(i) the number of appeals made by persons under sub-
section (a)(6), the result of such appeals, and the reason for the
action upon each appeal that results in a denial of information;
and

(ii) a complete list of all statutes that the agency relies
upon to authorize the agency to withhold information under
subsection (b)(3), a description of whether a court has upheld
the decision of the agency to withhold information under each
such statute, and a concise description of the scope of any in-
formation withheld;

(C) the number of requests for records pending before the
agency as of September 30 of the preceding year, and the me-
dian number of days that such requests had been pending be-
fore the agency as of that date;

(D) the number of requests for records received by the
agency and the number of requests which the agency proc-
essed;

(E) the median number of days taken by the agency to
process different types of requests;

(F) the total amount of fees collected by the agency for
processing requests; and

(G) the number of full-time staff of the agency devoted to
processing requests for records under this section, and the total
amount expended by the agency for processing such requests.
(2) Each agency shall make each such report available to the

public including by computer telecommunications, or if computer
telecommunications means have not been established by the agen-
cy, by other electronic means.

(3) The Attorney General of the United States shall make each
report which has been made available by electronic means avail-
able at a single electronic access point. The Attorney General of the
United States shall notify the Chairman and ranking minority
member of the Committee on Government Reform and Oversight of
the House of Representatives and the Chairman and ranking mi-
nority member of the Committees on Governmental Affairs and the
Judiciary of the Senate, no later than April 1 of the year in which
each such report is issued, that such reports are available by elec-
tronic means.

(4) The Attorney General of the United States, in consultation
with the Director of the Office of Management and Budget, shall
develop reporting and performance guidelines in connection with
reports required by this subsection by October 1, 1997, and may es-
tablish additional requirements for such reports as the Attorney
General determines may be useful.

(5) The Attorney General of the United States shall submit an
annual report on or before April 1 of each calendar year which
shall include for the prior calendar year a listing of the number of
cases arising under this section, the exemption involved in each
case, the disposition of such case, and the cost, fees, and penalties
assessed under subparagraphs (E), (F), and (G) of subsection (a)(4).
Such report shall also include a description of the efforts under-
taken by the Department of Justice to encourage agency compli-
ance with this section.

(f) For purposes of this section, the term—
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1 Reference probably should be to ‘‘552(f)’’. Section 1802(b) of Public Law 99–570 (100 Stat.
3207–49) redesignated subsection (e) of section 552 as (f).

(1) ‘‘agency’’ as defined in section 551(1) of this title in-
cludes any executive department, military department, Govern-
ment corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (in-
cluding the Executive Office of the President), or any inde-
pendent regulatory agency; and

(2) ‘‘record’’ and any other term used in this section in ref-
erence to information includes any information that would be
an agency record subject to the requirements of this section
when maintained by an agency in any format, including an
electronic format.
(g) The head of each agency shall prepare and make publicly

available upon request, reference material or a guide for requesting
records or information from the agency, subject to the exemptions
in subsection (b), including—

(1) an index of all major information systems of the agen-
cy;

(2) a description of major information and record locator
systems maintained by the agency; and

(3) a handbook for obtaining various types and categories
of public information from the agency pursuant to chapter 35
of title 44, and under this section.

§ 552a. Records maintained on individuals
(a) DEFINITIONS.—For purposes of this section—

(1) the term ‘‘agency’’ means agency as defined in section
552(e) 1 of this title;

(2) the term ‘‘individual’’ means a citizen of the United
States or an alien lawfully admitted for permanent residence;

(3) the term ‘‘maintain’’ includes maintain, collect, use, or
disseminate;

(4) the term ‘‘record’’ means any item, collection, or group-
ing of information about an individual that is maintained by
an agency, including, but not limited to, his education, finan-
cial transactions, medical history, and criminal or employment
history and that contains his name, or the identifying number,
symbol, or other identifying particular assigned to the indi-
vidual, such as a finger or voice print or a photograph;

(5) the term ‘‘system of records’’ means a group of any
records under the control of any agency from which informa-
tion is retrieved by the name of the individual or by some iden-
tifying number, symbol, or other identifying particular as-
signed to the individual;

(6) the term ‘‘statistical record’’ means a record in a system
of records maintained for statistical research or reporting pur-
poses only and not used in whole or in part in making any de-
termination about an identifiable individual, except as pro-
vided by section 8 of title 13;

(7) the term ‘‘routine use’’ means, with respect to the dis-
closure of a record, the use of such record for a purpose which
is compatible with the purpose for which it was collected;
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(8) the term ‘‘matching program’’—
(A) means any computerized comparison of—

(i) two or more automated systems of records or a
system of records with non-Federal records for the
purpose of—

(I) establishing or verifying the eligibility of,
or continuing compliance with statutory and regu-
latory requirements by, applicants for, recipients
or beneficiaries of, participants in, or providers of
services with respect to, cash or in-kind assistance
or payments under Federal benefit programs, or

(II) recouping payments or delinquent debts
under such Federal benefit programs, or
(ii) two or more automated Federal personnel or

payroll systems of records or a system of Federal per-
sonnel or payroll records with non-Federal records,
(B) but does not include—

(i) matches performed to produce aggregate statis-
tical data without any personal identifiers;

(ii) matches performed to support any research or
statistical project, the specific data of which may not
be used to make decisions concerning the rights, bene-
fits, or privileges of specific individuals;

(iii) matches performed, by an agency (or compo-
nent thereof) which performs as its principal function
any activity pertaining to the enforcement of criminal
laws, subsequent to the initiation of a specific criminal
or civil law enforcement investigation of a named per-
son or persons for the purpose of gathering evidence
against such person or persons;

(iv) matches of tax information (I) pursuant to sec-
tion 6103(d) of the Internal Revenue Code of 1986, (II)
for purposes of tax administration as defined in sec-
tion 6103(b)(4) of such Code, (III) for the purpose of
intercepting a tax refund due an individual under au-
thority granted by section 404(e), 464, or 1137 of the
Social Security Act; or (IV) for the purpose of inter-
cepting a tax refund due an individual under any
other tax refund intercept program authorized by stat-
ute which has been determined by the Director of the
Office of Management and Budget to contain verifica-
tion, notice, and hearing requirements that are sub-
stantially similar to the procedures in section 1137 of
the Social Security Act;

(v) matches—
(I) using records predominantly relating to

Federal personnel, that are performed for routine
administrative purposes (subject to guidance pro-
vided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or

(II) conducted by an agency using only records
from systems of records maintained by that
agency;
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if the purpose of the match is not to take any adverse
financial, personnel, disciplinary, or other adverse ac-
tion against Federal personnel;

(vi) matches performed for foreign counterintel-
ligence purposes or to produce background checks for
security clearances of Federal personnel or Federal
contractor personnel;

(vii) matches performed incident to a levy de-
scribed in section 6103(k)(8) of the Internal Revenue
Code of 1986; or

(viii) matches performed pursuant to section
202(x)(3) or 1611(e)(1) of the Social Security Act (42
U.S.C. 402(x)(3), 1382(e)(1));

(9) the term ‘‘recipient agency’’ means any agency, or con-
tractor thereof, receiving records contained in a system of
records from a source agency for use in a matching program;

(10) the term ‘‘non-Federal agency’’ means any State or
local government, or agency thereof, which receives records
contained in a system of records from a source agency for use
in a matching program;

(11) the term ‘‘source agency’’ means any agency which dis-
closes records contained in a system of records to be used in
a matching program, or any State or local government, or
agency thereof, which discloses records to be used in a match-
ing program;

(12) the term ‘‘Federal benefit program’’ means any pro-
gram administered or funded by the Federal Government, or
by any agent or State on behalf of the Federal Government,
providing cash or in-kind assistance in the form of payments,
grants, loans, or loan guarantees to individuals; and

(13) the term ‘‘Federal personnel’’ means officers and em-
ployees of the Government of the United States, members of
the uniformed services (including members of the Reserve
Components), individuals entitled to receive immediate or de-
ferred retirement benefits under any retirement program of the
Government of the United States (including survivor benefits).
(b) CONDITIONS OF DISCLOSURE.—No agency shall disclose any

record which is contained in a system of records by any means of
communication to any person, or to another agency, except pursu-
ant to a written request by, or with the prior written consent of,
the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which
maintains the record who have a need for the record in the
performance of their duties;

(2) required under section 552 of this title;
(3) for a routine use as defined in subsection (a)(7) of this

section and described under subsection (e)(4)(D) of this section;
(4) to the Bureau of the Census for purposes of planning

or carrying out a census or survey or related activity pursuant
to the provisions of title 13;

(5) to a recipient who has provided the agency with ad-
vance adequate written assurance that the record will be used
solely as a statistical research or reporting record, and the
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1 So in law; ‘‘thereof,’’ should probably be ‘‘thereof or’’.
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record is to be transferred in a form that is not individually
identifiable;

(6) to the National Archives and Records Administration
as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Gov-
ernment, or for evaluation by the Archivist of the United
States or the designee of the Archivist to determine whether
the record has such value;

(7) to another agency or to an instrumentality of any gov-
ernmental jurisdiction within or under the control of the
United States for a civil or criminal law enforcement activity
if the activity is authorized by law, and if the head of the agen-
cy or instrumentality has made a written request to the agency
which maintains the record specifying the particular portion
desired and the law enforcement activity for which the record
is sought;

(8) to a person pursuant to a showing of compelling cir-
cumstances affecting the health or safety of an individual if
upon such disclosure notification is transmitted to the last
known address of such individual;

(9) to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee there-
of,1 any joint committee of Congress or subcommittee of any
such joint committee;

(10) to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the duties
of the General Accounting Office;

(11) pursuant to the order of a court of competent jurisdic-
tion; and 2

(12) to a consumer reporting agency in accordance with
section 3711(e) of title 31.
(c) ACCOUNTING OF CERTAIN DISCLOSURES.—Each agency, with

respect to each system of records under its control shall—
(1) except for disclosures made under subsections (b)(1) or

(b)(2) of this section, keep an accurate accounting of—
(A) the date, nature, and purpose of each disclosure of

a record to any person or to another agency made under
subsection (b) of this section; and

(B) the name and address of the person or agency to
whom the disclosure is made;
(2) retain the accounting made under paragraph (1) of this

subsection for at least five years or the life of the record,
whichever is longer, after the disclosure for which the account-
ing is made;

(3) except for disclosures made under subsection (b)(7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request; and

(4) inform any person or other agency about any correction
or notation of dispute made by the agency in accordance with
subsection (d) of this section of any record that has been dis-
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closed to the person or agency if an accounting of the disclo-
sure was made.
(d) ACCESS TO RECORDS.—Each agency that maintains a sys-

tem of records shall—
(1) upon request by any individual to gain access to his

record or to any information pertaining to him which is con-
tained in the system, permit him and upon his request, a per-
son of his own choosing to accompany him, to review the record
and have a copy made of all or any portion thereof in a form
comprehensible to him, except that the agency may require the
individual to furnish a written statement authorizing discus-
sion of that individual’s record in the accompanying person’s
presence;

(2) permit the individual to request amendment of a record
pertaining to him and—

(A) not later than 10 days (excluding Saturdays, Sun-
days, and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and

(B) promptly, either—
(i) make any correction of any portion thereof

which the individual believes is not accurate, relevant,
timely, or complete; or

(ii) inform the individual of its refusal to amend
the record in accordance with his request, the reason
for the refusal, the procedures established by the
agency for the individual to request a review of that
refusal by the head of the agency or an officer des-
ignated by the head of the agency, and the name and
business address of that official;

(3) permit the individual who disagrees with the refusal of
the agency to amend his record to request a review of such re-
fusal, and not later than 30 days (excluding Saturdays, Sun-
days, and legal public holidays) from the date on which the in-
dividual requests such review, complete such review and make
a final determination unless, for good cause shown, the head
of the agency extends such 30-day period; and if, after his re-
view, the reviewing official also refuses to amend the record in
accordance with the request, permit the individual to file with
the agency a concise statement setting forth the reasons for his
disagreement with the refusal of the agency, and notify the in-
dividual of the provisions for judicial review of the reviewing
official’s determination under subsection (g)(1)(A) of this sec-
tion;

(4) in any disclosure, containing information about which
the individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this
subsection, clearly note any portion of the record which is dis-
puted and provide copies of the statement and, if the agency
deems it appropriate, copies of a concise statement of the rea-
sons of the agency for not making the amendments requested,
to persons or other agencies to whom the disputed record has
been disclosed; and
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1 So in law. Paragraph (5) should probably be a separate sentence.

(5) nothing in this section shall allow an individual access
to any information compiled in reasonable anticipation of a
civil action or proceeding. 1

(e) AGENCY REQUIREMENTS.—Each agency that maintains a
system of records shall—

(1) maintain in its records only such information about an
individual as is relevant and necessary to accomplish a pur-
pose of the agency required to be accomplished by statute or
by executive order of the President;

(2) collect information to the greatest extent practicable di-
rectly from the subject individual when the information may
result in adverse determinations about an individual’s rights,
benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply informa-
tion, on the form which it uses to collect the information or on
a separate form that can be retained by the individual—

(A) the authority (whether granted by statute, or by
executive order of the President) which authorizes the so-
licitation of the information and whether disclosure of such
information is mandatory or voluntary;

(B) the principal purpose or purposes for which the in-
formation is intended to be used;

(C) the routine uses which may be made of the infor-
mation, as published pursuant to paragraph (4)(D) of this
subsection; and

(D) the effects on him, if any, of not providing all or
any part of the requested information;
(4) subject to the provisions of paragraph (11) of this sub-

section, publish in the Federal Register upon establishment or
revision a notice of the existence and character of the system
of records, which notice shall include—

(A) the name and location of the system;
(B) the categories of individuals on whom records are

maintained in the system;
(C) the categories of records maintained in the system;
(D) each routine use of the records contained in the

system, including the categories of users and the purpose
of such use;

(E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention, and dis-
posal of the records;

(F) the title and business address of the agency official
who is responsible for the system of records;

(G) the agency procedures whereby an individual can
be notified at his request if the system of records contains
a record pertaining to him;

(H) the agency procedures whereby an individual can
be notified at his request how he can gain access to any
record pertaining to him contained in the system of
records, and how he can contest its content; and

(I) the categories of sources of records in the system;
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(5) maintain all records which are used by the agency in
making any determination about any individual with such ac-
curacy, relevance, timeliness, and completeness as is reason-
ably necessary to assure fairness to the individual in the deter-
mination;

(6) prior to disseminating any record about an individual
to any person other than an agency, unless the dissemination
is made pursuant to subsection (b)(2) of this section, make rea-
sonable efforts to assure that such records are accurate, com-
plete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exer-
cises rights guaranteed by the First Amendment unless ex-
pressly authorized by statute or by the individual about whom
the record is maintained or unless pertinent to and within the
scope of an authorized law enforcement activity;

(8) make reasonable efforts to serve notice on an individual
when any record on such individual is made available to any
person under compulsory legal process when such process be-
comes a matter of public record;

(9) establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any system
of records, or in maintaining any record, and instruct each
such person with respect to such rules and the requirements
of this section, including any other rules and procedures adopt-
ed pursuant to this section and the penalties for noncompli-
ance;

(10) establish appropriate administrative, technical, and
physical safeguards to insure the security and confidentiality of
records and to protect against any anticipated threats or haz-
ards to their security or integrity which could result in sub-
stantial harm, embarrassment, inconvenience, or unfairness to
any individual on whom information is maintained;

(11) at least 30 days prior to publication of information
under paragraph (4)(D) of this subsection, publish in the Fed-
eral Register notice of any new use or intended use of the in-
formation in the system, and provide an opportunity for inter-
ested persons to submit written data, views, or arguments to
the agency; and

(12) if such agency is a recipient agency or a source agency
in a matching program with a non-Federal agency, with re-
spect to any establishment or revision of a matching program,
at least 30 days prior to conducting such program, publish in
the Federal Register notice of such establishment or revision.
(f) AGENCY RULES.—In order to carry out the provisions of this

section, each agency that maintains a system of records shall pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individual can be noti-
fied in response to his request if any system of records named
by the individual contains a record pertaining to him;

(2) define reasonable times, places, and requirements for
identifying an individual who requests his record or informa-
tion pertaining to him before the agency shall make the record
or information available to the individual;
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(3) establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to
him, including special procedure, if deemed necessary, for the
disclosure to an individual of medical records, including psy-
chological records pertaining to him;

(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or informa-
tion pertaining to the individual, for making a determination
on the request, for an appeal within the agency of an initial
adverse agency determination, and for whatever additional
means may be necessary for each individual to be able to exer-
cise fully his rights under this section; and

(5) establish fees to be charged, if any, to any individual
for making copies of his record, excluding the cost of any
search for and review of the record.

The Office of the Federal Register shall biennially compile and pub-
lish the rules promulgated under this subsection and agency no-
tices published under subsection (e)(4) of this section in a form
available to the public at low cost.

(g)(1) CIVIL REMEDIES.—Whenever any agency—
(A) makes a determination under subsection (d)(3) of this

section not to amend an individual’s record in accordance with
his request, or fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual request under
subsection (d)(1) of this section;

(C) fails to maintain any record concerning any individual
with such accuracy, relevance, timeliness, and completeness as
is necessary to assure fairness in any determination relating to
the qualifications, character, rights, or opportunities of, or ben-
efits to the individual that may be made on the basis of such
record, and consequently a determination is made which is ad-
verse to the individual; or

(D) fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way as to have
an adverse effect on an individual,

the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the
matters under the provisions of this subsection.

(2)(A) In any suit brought under the provisions of subsection
(g)(1)(A) of this section, the court may order the agency to amend
the individual’s record in accordance with his request or in such
other way as the court may direct. In such a case the court shall
determine the matter de novo.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(3)(A) In any suit brought under the provisions of subsection
(g)(1)(B) of this section, the court may enjoin the agency from with-
holding the records and order the production to the complainant of
any agency records improperly withheld from him. In such a case
the court shall determine the matter de novo, and may examine the
contents of any agency records in camera to determine whether the
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records or any portion thereof may be withheld under any of the
exemptions set forth in subsection (k) of this section, and the bur-
den is on the agency to sustain its action.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(4) In any suit brought under the provisions of subsection
(g)(1)(C) or (D) of this section in which the court determines that
the agency acted in a manner which was intentional or willful, the
United States shall be liable to the individual in an amount equal
to the sum of—

(A) actual damages sustained by the individual as a result
of the refusal or failure, but in no case shall a person entitled
to recovery receive less than the sum of $1,000; and

(B) the costs of the action together with reasonable attor-
ney fees as determined by the court.
(5) An action to enforce any liability created under this section

may be brought in the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, without regard to the amount in controversy,
within two years from the date on which the cause of action arises,
except that where an agency has materially and willfully misrepre-
sented any information required under this section to be disclosed
to an individual and the information so misrepresented is material
to establishment of the liability of the agency to the individual
under this section, the action may be brought at any time within
two years after discovery by the individual of the misrepresenta-
tion. Nothing in this section shall be construed to authorize any
civil action by reason of any injury sustained as the result of a dis-
closure of a record prior to September 27, 1975.

(h) RIGHTS OF LEGAL GUARDIANS.—For the purposes of this
section, the parent of any minor, or the legal guardian of any indi-
vidual who has been declared to be incompetent due to physical or
mental incapacity or age by a court of competent jurisdiction, may
act on behalf of the individual.

(i)(1) CRIMINAL PENALTIES.—Any officer or employee of an
agency, who by virtue of his employment or official position, has
possession of, or access to, agency records which contain individ-
ually identifiable information the disclosure of which is prohibited
by this section or by rules or regulations established thereunder,
and who knowing that disclosure of the specific material is so pro-
hibited, willfully discloses the material in any manner to any per-
son or agency not entitled to receive it, shall be guilty of a mis-
demeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully main-
tains a system of records without meeting the notice requirements
of subsection (e)(4) of this section shall be guilty of a misdemeanor
and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains
any record concerning an individual from an agency under false
pretenses shall be guilty of a misdemeanor and fined not more than
$5,000.
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(j) GENERAL EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from any
part of this section except subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11), and (i) if the system of
records is—

(1) maintained by the Central Intelligence Agency; or
(2) maintained by an agency or component thereof which

performs as its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to pre-
vent, control, or reduce crime or to apprehend criminals, and
the activities of prosecutors, courts, correctional, probation,
pardon, or parole authorities, and which consists of (A) infor-
mation compiled for the purpose of identifying individual crimi-
nal offenders and alleged offenders and consisting only of iden-
tifying data and notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, confinement, release, and
parole and probation status; (B) information compiled for the
purpose of a criminal investigation, including reports of inform-
ants and investigators, and associated with an identifiable in-
dividual; or (C) reports identifiable to an individual compiled
at any stage of the process of enforcement of the criminal laws
from arrest or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(k) SPECIFIC EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from sub-
sections (c)(3), (d), (e)(1), (e)(4)(G), (H), and (I) and (f) of this section
if the system of records is—

(1) subject to the provisions of section 552(b)(1) of this
title;

(2) investigatory material compiled for law enforcement
purposes, other than material within the scope of subsection
(j)(2) of this section: Provided, however, That if any individual
is denied any right, privilege, or benefit that he would other-
wise be entitled by Federal law, or for which he would other-
wise be eligible, as a result of the maintenance of such mate-
rial, such material shall be provided to such individual, except
to the extent that the disclosure of such material would reveal
the identity of a source who furnished information to the Gov-
ernment under an express promise that the identity of the
source would be held in confidence, or, prior to the effective
date of this section, under an implied promise that the identity
of the source would be held in confidence;

(3) maintained in connection with providing protective
services to the President of the United States or other individ-
uals pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as
statistical records;
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(5) investigatory material compiled solely for the purpose
of determining suitability, eligibility, or qualifications for Fed-
eral civilian employment, military service, Federal contracts, or
access to classified information, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence;

(6) testing or examination material used solely to deter-
mine individual qualifications for appointment or promotion in
the Federal service the disclosure of which would compromise
the objectivity or fairness of the testing or examination process;
or

(7) evaluation material used to determine potential for pro-
motion in the armed services, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence.

At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(l)(1) ARCHIVAL RECORDS.—Each agency record which is accept-
ed by the Archivist of the United States for storage, processing,
and servicing in accordance with section 3103 of title 44 shall, for
the purposes of this section, be considered to be maintained by the
agency which deposited the record and shall be subject to the provi-
sions of this section. The Archivist of the United States shall not
disclose the record except to the agency which maintains the
record, or under rules established by that agency which are not in-
consistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the United
States as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Govern-
ment, prior to the effective date of this section, shall, for the pur-
poses of this section, be considered to be maintained by the Na-
tional Archives and shall not be subject to the provisions of this
section, except that a statement generally describing such records
(modeled after the requirements relating to records subject to sub-
sections (e)(4)(A) through (G) of this section) shall be published in
the Federal Register.

(3) Each agency record pertaining to an identifiable individual
which is transferred to the National Archives of the United States
as a record which has sufficient historical or other value to warrant
its continued preservation by the United States Government, on or
after the effective date of this section, shall, for the purposes of this
section, be considered to be maintained by the National Archives
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and shall be exempt from the requirements of this section except
subsections (e)(4)(A) through (G) and (e)(9) of this section.

(m) GOVERNMENT CONTRACTORS.—(1) When an agency provides
by a contract for the operation by or on behalf of the agency of a
system of records to accomplish an agency function, the agency
shall, consistent with its authority, cause the requirements of this
section to be applied to such system. For purposes of subsection (i)
of this section any such contractor and any employee of such con-
tractor, if such contract is agreed to on or after the effective date
of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed
under section 3711(e) of title 31 shall not be considered a con-
tractor for the purposes of this section.

(n) MAILING LISTS.—An individual’s name and address may not
be sold or rented by an agency unless such action is specifically au-
thorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be
made public.

(o) MATCHING AGREEMENTS.—(1) No record which is contained
in a system of records may be disclosed to a recipient agency or
non-Federal agency for use in a computer matching program except
pursuant to a written agreement between the source agency and
the recipient agency or non-Federal agency specifying—

(A) the purpose and legal authority for conducting the pro-
gram;

(B) the justification for the program and the anticipated
results, including a specific estimate of any savings;

(C) a description of the records that will be matched, in-
cluding each data element that will be used, the approximate
number of records that will be matched, and the projected
starting and completion dates of the matching program;

(D) procedures for providing individualized notice at the
time of application, and notice periodically thereafter as di-
rected by the Data Integrity Board of such agency (subject to
guidance provided by the Director of the Office of Management
and Budget pursuant to subsection (v)), to—

(i) applicants for and recipients of financed assistance
or payments under Federal benefit programs, and

(ii) applicants for and holders of positions as Federal
personnel,

that any information provided by such applicants, recipients,
holders, and individuals may be subject to verification through
matching programs;

(E) procedures for verifying information produced in such
matching program as required by subsection (p);

(F) procedures for the retention and timely destruction of
identifiable records created by a recipient agency or non-Fed-
eral agency in such matching program;

(G) procedures for ensuring the administrative, technical,
and physical security of the records matched and the results of
such programs;

(H) prohibitions on duplication and redisclosure of records
provided by the source agency within or outside the recipient
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agency or the non-Federal agency, except where required by
law or essential to the conduct of the matching program;

(I) procedures governing the use by a recipient agency or
non-Federal agency of records provided in a matching program
by a source agency, including procedures governing return of
the records to the source agency or destruction of records used
in such program;

(J) information on assessments that have been made on
the accuracy of the records that will be used in such matching
program; and

(K) that the Comptroller General may have access to all
records of a recipient agency or a non-Federal agency that the
Comptroller General deems necessary in order to monitor or
verify compliance with the agreement.
(2)(A) A copy of each agreement entered into pursuant to para-

graph (1) shall—
(i) be transmitted to the Committee on Governmental Af-

fairs of the Senate and the Committee on Government Oper-
ations 1 of the House of Representatives; and

(ii) be available upon request to the public.
(B) No such agreement shall be effective until 30 days after the

date on which such a copy is transmitted pursuant to subpara-
graph (A)(i).

(C) Such an agreement shall remain in effect only for such pe-
riod, not to exceed 18 months, as the Data Integrity Board of the
agency determines is appropriate in light of the purposes, and
length of time necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agree-
ment pursuant to subparagraph (C), the Data Integrity Board of
the agency may, without additional review, renew the matching
agreement for a current, ongoing matching program for not more
than one additional year if—

(i) such program will be conducted without any change;
and

(ii) each party to the agreement certifies to the Board in
writing that the program has been conducted in compliance
with the agreement.
(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS.—

(1) In order to protect any individual whose records are used in a
matching program, no recipient agency, non-Federal agency, or
source agency may suspend, terminate, reduce, or make a final de-
nial of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action against
such individual, as a result of information produced by such match-
ing program, until—

(A)(i) the agency has independently verified the informa-
tion; or

(ii) the Data Integrity Board of the agency, or in the case
of a non-Federal agency the Data Integrity Board of the source
agency, determines in accordance with guidance issued by the
Director of the Office of Management and Budget that—
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(I) the information is limited to identification and
amount of benefits paid by the source agency under a Fed-
eral benefit program; and

(II) there is a high degree of confidence that the infor-
mation provided to the recipient agency is accurate;
(B) the individual receives a notice from the agency con-

taining a statement of its findings and informing the indi-
vidual of the opportunity to contest such findings; and

(C)(i) the expiration of any time period established for the
program by statue or regulation for the individual to respond
to that notice; or

(ii) in the case of a program for which no such period is
established, the end of the 30-day period beginning on the date
on which notice under subparagraph (B) is mailed or otherwise
provided to the individual.
(2) Independent verification referred to in paragraph (1) re-

quires investigation and confirmation of specific information relat-
ing to an individual that is used as a basis for an adverse action
against the individual, including where applicable investigation
and confirmation of—

(A) the amount of any asset or income involved;
(B) whether such individual actually has or had access to

such asset or income for such individual’s own use; and
(C) the period or periods when the individual actually had

such asset or income.
(3) Notwithstanding paragraph (1), an agency may take any

appropriate action otherwise prohibited by such paragraph if the
agency determines that the public health or public safety may be
adversely affected or significantly threatened during any notice pe-
riod required by such paragraph.

(q) SANCTIONS.—(1) Notwithstanding any other provision of
law, no source agency may disclose any record with is contained in
a system of records to a recipient agency or non-Federal agency for
a matching program if such source agency has reason to believe
that the requirements of subsection (p), or any matching agreement
entered into pursuant to subsection (o), or both, are not being met
by such recipient agency.

(2) No source agency may renew a matching agreement
unless—

(A) the recipient agency or non-Federal agency has cer-
tified that it has complied with the provisions of that agree-
ment; and

(B) the source agency has no reason to believe that the cer-
tification is inaccurate.
(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS.—

Each agency that proposes to establish or make a significant
change in a system of records or a matching program shall provide
adequate advance notice of any such proposal (in duplicate) to the
Committee on Government Operations 1 of the House of Represent-
atives, the Committee on Governmental Affairs of the Senate, and
the Office of Management and Budget in order to permit an evalua-
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tion of the probable or potential effect of such proposal on the pri-
vacy or other rights of individuals.

(s) BIENNIAL REPORT.—The President shall biennially submit
to the Speaker of the House of Representatives and the President
pro tempore of the Senate a report—

(1) describing the actions of the Director of the Office of
Management and Budget pursuant to section 6 of the Privacy
Act of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access
and amendment under this section during such years;

(3) identifying changes in or additions to systems of
records;

(4) containing such other information concerning adminis-
tration of this section as may be necessary or useful to the
Congress in reviewing the effectiveness of this section in car-
rying out the purposes of the Privacy Act of 1974.
(t)(1) EFFECT OF OTHER LAWS.—No agency shall rely on any

exemption contained in section 552 of this title to withhold from an
individual any record which is otherwise accessible to such indi-
vidual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to
withhold from an individual any record which is otherwise acces-
sible to such individual under the provisions of section 552 of this
title.

(u) DATA INTEGRITY BOARDS.—(1) Every agency conducting or
participating in a matching program shall establish a Data Integ-
rity Board to oversee and coordinate among the various compo-
nents of such agency the agency’s implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials
designated by the head of the agency, and shall include any senior
official designated by the head of the agency as responsible for im-
plementation of this section, and the inspector general of the agen-
cy, if any. The inspector general shall not serve as chairman of the
Data Integrity Board.

(3) Each Data Integrity Board—
(A) shall review, approve, and maintain all written agree-

ments for receipt or disclosure of agency records for matching
programs to ensure compliance with subsection (o), and all rel-
evant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the agen-
cy has participated during the year, either as a source agency
or recipient agency, determine compliance with applicable
laws, regulations, guidelines, and agency agreements, and as-
sess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which
the agency has participated during the year, either as a source
agency or recipient agency, for continued justification for such
disclosures;

(D) shall compile an annual report, which shall be sub-
mitted to the head of the agency and the Office of Management
and Budget and made available to the public on request, de-
scribing the matching activities of the agency, including—

(i) matching programs in which the agency has partici-
pated as a source agency or recipient agency;
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(ii) matching agreements proposed under subsection
(o) that were disapproved by the Board;

(iii) any changes in membership to structure of the
Board in the preceding year;

(iv) the reasons for any waiver of the requirement in
paragraph (4) of this section for completion and submission
of a cost-benefit analysis prior to the approval of a match-
ing program;

(v) any violations of matching agreements that have
been alleged or identified and any corrective action taken;
and

(vi) any other information required by the Director of
the Office of Management and Budget to be included in
such report;
(E) shall serve as a clearinghouse for receiving and pro-

viding information on the accuracy, completeness, and reli-
ability of records used in matching programs;

(F) shall provide interpretation and guidance to agency
components and personnel on the requirements of this section
for matching programs;

(G) shall review agency recordkeeping and disposal policies
and practices for matching programs to assure compliance with
this section; and

(H) may review and report on any agency matching activi-
ties that are not matching programs.
(4)(A) Except as provided in subparagraphs (B) and (C), a Data

Integrity Board shall not approve any written agreement for a
matching program unless the agency has completed and submitted
to such Board a cost-benefit analysis of the proposed program and
such analysis demonstrates that the program is likely to be cost ef-
fective.

(B) The Board may waive the requirements of subparagraph
(A) of this paragraph if it determines in writing, in accordance with
guidelines prescribed by the Director of the Office of Management
and Budget, that a cost-benefit analysis is not required.

(C) A cost-benefit analysis shall not be required under sub-
paragraph (A) prior to the initial approval of a written agreement
for a matching program that is specifically required by statute. Any
subsequent written agreement for such a program shall not be ap-
proved by the Data Integrity Board unless the agency has sub-
mitted a cost-benefit analysis of the program as conducted under
the preceding approval of such agreement.

(5)(A) If a matching agreement is disapproved by a Data Integ-
rity Board, any party to such agreement may appeal the dis-
approval to the Director of the Office of Management and Budget.
Timely notice of the filing of such an appeal shall be provided by
the Director of the Office of Management and Budget to the Com-
mittee on Governmental Affairs of the Senate and the Committee
on Government Operations 1 of the House of Representatives.
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(B) The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the disapproval of
a Data Integrity Board if the Director determines that—

(i) the matching program will be consistent with all appli-
cable legal, regulatory, and policy requirements;

(ii) there is adequate evidence that the matching agree-
ment will be cost-effective; and

(iii) the matching program is in the public interest.
(C) The decision of the Director to approve a matching agree-

ment shall not take effect until 30 days after it is reported to com-
mittees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office
of Management and Budget disapprove a matching program pro-
posed by the inspector general of an agency, the inspector general
may report the disapproval to the head of the agency and to the
Congress.

(6) In the reports required by paragraph (3)(D), agency match-
ing activities that are not matching programs may be reported on
an aggregate basis, if and to the extent necessary to protect ongo-
ing law enforcement or counterintelligence investigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES.—
The Director of the Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public
comment, prescribe guidelines and regulations for the use of
agencies in implementing the provisions of this section; and

(2) provide continuing assistance to an oversight of the im-
plementation of this section by agencies.

§ 552b. Open meetings
(a) For purposes of this section—

(1) the term ‘‘agency’’ means any agency, as defined in sec-
tion 552(e) of this title, headed by a collegial body composed of
two or more individual members, a majority of whom are ap-
pointed to such position by the President with the advice and
consent of the Senate, and any subdivision thereof authorized
to act on behalf of the agency;

(2) the term ‘‘meeting’’ means the deliberations of at least
the number of individual agency members required to take ac-
tion on behalf of the agency where such deliberations deter-
mine or result in the joint conduct or disposition of official
agency business, but does not include deliberations required or
permitted by subsection (d) or (e); and

(3) the term ‘‘member’’ means an individual who belongs to
a collegial body heading an agency.
(b) Members shall not jointly conduct or dispose of agency busi-

ness other than in accordance with this section. Except as provided
in subsection (c), every portion of every meeting of an agency shall
be open to public observation.

(c) Except in a case where the agency finds that the public in-
terest requires otherwise, the second sentence of subsection (b)
shall not apply to any portion of an agency meeting, and the re-
quirements of subsections (d) and (e) shall not apply to any infor-
mation pertaining to such meeting otherwise required by this sec-
tion to be disclosed to the public, where the agency properly deter-
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mines that such portion or portions of its meeting or the disclosure
of such information is likely to—

(1) disclose matters that are (A) specifically authorized
under criteria established by an Executive order to be kept se-
cret in the interests of national defense or foreign policy and
(B) in fact properly classified pursuant to such Executive order;

(2) relate solely to the internal personnel rules and prac-
tices of an agency;

(3) disclose matters specifically exempted from disclosure
by statute (other than section 552 of this title), provided that
such statute (A) requires that the matters be withheld from
the public in such a manner as to leave no discretion on the
issue, or (B) establishes particular criteria for withholding or
refers to particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial infor-
mation obtained from a person and privileged or confidential;

(5) involve accusing any person of a crime, or formally cen-
suring any person;

(6) disclose information of a personal nature where disclo-
sure would constitute a clearly unwarranted invasion of per-
sonal privacy;

(7) disclose investigatory records compiled for law enforce-
ment purposes, or information which if written would be con-
tained in such records, but only to the extent that the produc-
tion of such records or information would (A) interfere with en-
forcement proceedings, (B) deprive a person of a right to a fair
trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of
a confidential source and, in the case of a record compiled by
a criminal law enforcement authority in the course of a crimi-
nal investigation, or by an agency conducting a lawful national
security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investiga-
tive techniques and procedures, or (F) endanger the life or
physical safety of law enforcement personnel;

(8) disclose information contained in or related to examina-
tion, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or su-
pervision of financial institutions;

(9) disclose information the premature disclosure of which
would—

(A) in the case of an agency which regulates cur-
rencies, securities, commodities, or financial institutions,
be likely to (i) lead to significant financial speculation in
currencies, securities, or commodities, or (ii) significantly
endanger the stability of any financial institution; or

(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action,

except that subparagraph (B) shall not apply in any instance
where the agency has already disclosed to the public the con-
tent or nature of its proposed action, or where the agency is
required by law to make such disclosure on its own initiative
prior to taking final agency action on such proposal; or
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(10) specifically concern the agency’s issuance of a sub-
pena, or the agency’s participation in a civil action or pro-
ceeding, an action in a foreign court or international tribunal,
or an arbitration, or the initiation, conduct, or disposition by
the agency of a particular case of formal agency adjudication
pursuant to the procedures in section 554 of this title or other-
wise involving a determination on the record after opportunity
for a hearing.
(d)(1) Action under subsection (c) shall be taken only when a

majority of the entire membership of the agency (as defined in sub-
section (a)(1)) votes to take such action. A separate vote of the
agency members shall be taken with respect to each agency meet-
ing a portion or portions of which are proposed to be closed to the
public pursuant to subsection (c), or with respect to any informa-
tion which is proposed to be withheld under subsection (c). A single
vote may be taken with respect to a series of meetings, a portion
or portions of which are proposed to be closed to the public, or with
respect to any information concerning such series of meetings, so
long as each meeting in such series involves the same particular
matters and is scheduled to be held no more than thirty days after
the initial meeting in such series. The vote of each agency member
participating in such vote shall be recorded and no proxies shall be
allowed.

(2) Whenever any person whose interests may be directly af-
fected by a portion of a meeting requests that the agency close such
portion to the public for any of the reasons referred to in paragraph
(5), (6), or (7) of subsection (c), the agency, upon request of any one
of its members, shall vote by recorded vote whether to close such
meeting.

(3) Within one day of any vote taken pursuant to paragraph (1)
or (2), the agency shall make publicly available a written copy of
such vote reflecting the vote of each member on the question. If a
portion of a meeting is to be closed to the public, the agency shall,
within one day of the vote taken pursuant to paragraph (1) or (2)
of this subsection, make publicly available a full written expla-
nation of its action closing the portion together with a list of all
persons expected to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be
closed to the public pursuant to paragraph (4), (8), (9)(A), or (10)
of subsection (c), or any combination thereof, may provide by regu-
lation for the closing of such meetings or portions thereof in the
event that a majority of the members of the agency votes by re-
corded vote at the beginning of such meeting, or portion thereof, to
close the exempt portion or portions of the meeting, and a copy of
such vote, reflecting the vote of each member on the question, is
made available to the public. The provisions of paragraphs (1), (2),
and (3) of this subsection and subsection (e) shall not apply to any
portion of a meeting to which such regulations apply: Provided,
That the agency shall, except to the extent that such information
is exempt from disclosure under the provisions of subsection (c),
provide the public with public announcement of the time, place,
and subject matter of the meeting and of each portion thereof at
the earliest practicable time.
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(e)(1) In the case of each meeting, the agency shall make public
announcement, at least one week before the meeting, of the time,
place, and subject matter of the meeting, whether it is to be open
or closed to the public, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting. Such announcement shall be made unless
a majority of the members of the agency determines by a recorded
vote that agency business requires that such meeting be called at
an earlier date, in which case the agency shall make public an-
nouncement of the time, place, and subject matter of such meeting,
and whether open or closed to the public, at the earliest practicable
time.

(2) The time or place of a meeting may be changed following
the public announcement required by paragraph (1) only if the
agency publicly announces such change at the earliest practicable
time. The subject matter of a meeting, or the determination of the
agency to open or close a meeting, or portion of a meeting, to the
public, may be changed following the public announcement re-
quired by this subsection only if (A) a majority of the entire mem-
bership of the agency determines by a recorded vote that agency
business so requires and that no earlier announcement of the
change was possible, and (B) the agency publicly announces such
change and the vote of each member upon such change at the ear-
liest practicable time.

(3) Immediately following each public announcement required
by this subsection, notice of the time, place, and subject matter of
a meeting, whether the meeting is open or closed, any change in
one of the preceding, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting, shall also be submitted for publication in
the Federal Register.

(f)(1) For every meeting closed pursuant to paragraphs (1)
through (10) of subsection (c), the General Counsel or chief legal of-
ficer of the agency shall publicly certify that, in his or her opinion,
the meeting may be closed to the public and shall state each rel-
evant exemptive provision. A copy of such certification, together
with a statement from the presiding officer of the meeting setting
forth the time and place of the meeting, and the persons present,
shall be retained by the agency. The agency shall maintain a com-
plete transcript or electronic recording adequate to record fully the
proceedings of each meeting, or portion of a meeting, closed to the
public, except that in the case of a meeting, or portion of a meeting,
closed to the public pursuant to paragraph (8), (9)(A), or (10) of
subsection (c), the agency shall maintain either such a transcript
or recording, or a set of minutes. Such minutes shall fully and
clearly describe all matters discussed and shall provide a full and
accurate summary of any actions taken, and the reasons therefor,
including a description of each of the views expressed on any item
and the record of any rollcall vote (reflecting the vote of each mem-
ber on the question). All documents considered in connection with
any action shall be identified in such minutes.

(2) The agency shall make promptly available to the public, in
a place easily accessible to the public, the transcript, electronic re-
cording, or minutes (as required by paragraph (1)) of the discussion
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of any item on the agenda, or of any item of the testimony of any
witness received at the meeting, except for such item or items of
such discussion or testimony as the agency determines to contain
information which may be withheld under subsection (c). Copies of
such transcript, or minutes, or a transcription of such recording
disclosing the identity of each speaker, shall be furnished to any
person at the actual cost of duplication or transcription. The agency
shall maintain a complete verbatim copy of the transcript, a com-
plete copy of the minutes, or a complete electronic recording of each
meeting, or portion of a meeting, closed to the public, for a period
of at least two years after such meeting, or until one year after the
conclusion of any agency proceeding with respect to which the
meeting or portion was held, whichever occurs later.

(g) Each agency subject to the requirements of this section
shall, within 180 days after the date of enactment of this section,
following consultation with the Office of the Chairman of the Ad-
ministrative Conference of the United States and published notice
in the Federal Register of at least thirty days and opportunity for
written comment by any person, promulgate regulations to imple-
ment the requirements of subsections (b) through (f) of this section.
Any person may bring a proceeding in the United States District
Court for the District of Columbia to require an agency to promul-
gate such regulations if such agency has not promulgated such reg-
ulations within the time period specified herein. Subject to any lim-
itations of time provided by law, any person may bring a pro-
ceeding in the United States Court of Appeals for the District of
Columbia to set aside agency regulations issued pursuant to this
subsection that are not in accord with the requirements of sub-
sections (b) through (f) of this section and to require the promulga-
tion of regulations that are in accord with such subsections.

(h)(1) The district courts of the United States shall have juris-
diction to enforce the requirements of subsections (b) through (f) of
this section by declaratory judgment, injunctive relief, or other re-
lief as may be appropriate. Such actions may be brought by any
person against an agency prior to, or within sixty days after, the
meeting out of which the violation of this section arises, except that
if public announcement of such meeting is not initially provided by
the agency in accordance with the requirements of this section,
such action may be instituted pursuant to this section at any time
prior to sixty days after any public announcement of such meeting.
Such actions may be brought in the district court of the United
States for the district in which the agency meeting is held or in
which the agency in question has its headquarters, or in the Dis-
trict Court for the District of Columbia. In such actions a defendant
shall serve his answer within thirty days after the service of the
complaint. The burden is on the defendant to sustain his action. In
deciding such cases the court may examine in camera any portion
of the transcript, electronic recording, or minutes of a meeting
closed to the public, and may take such additional evidence as it
deems necessary. The court, having due regard for orderly adminis-
tration and the public interest, as well as the interests of the par-
ties, may grant such equitable relief as it deems appropriate, in-
cluding granting an injunction against future violations of this sec-
tion or ordering the agency to make available to the public such
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portion of the transcript, recording, or minutes of a meeting as is
not authorized to be withheld under subsection (c) of this section.

(2) Any Federal court otherwise authorized by law to review
agency action may, at the application of any person properly par-
ticipating in the proceeding pursuant to other applicable law, in-
quire into violations by the agency of the requirements of this sec-
tion and afford such relief as it deems appropriate. Nothing in this
section authorizes any Federal court having jurisdiction solely on
the basis of paragraph (1) to set aside, enjoin, or invalidate any
agency action (other than an action to close a meeting or to with-
hold information under this section) taken or discussed at any
agency meeting out of which the violation of this section arose.

(i) The court may assess against any party reasonable attorney
fees and other litigation costs reasonably incurred by any other
party who substantially prevails in any action brought in accord-
ance with the provisions of subsection (g) or (h) of this section, ex-
cept that costs may be assessed against the plaintiff only where the
court finds that the suit was initiated by the plaintiff primarily for
frivolous or dilatory purposes. In the case of assessment of costs
against an agency, the costs may be assessed by the court against
the United States.

(j) Each agency subject to the requirements of this section shall
annually report to the Congress regarding the following:

(1) The changes in the policies and procedures of the agen-
cy under this section that have occurred during the preceding
1-year period.

(2) A tabulation of the number of meetings held, the ex-
emptions applied to close meetings, and the days of public no-
tice provided to close meetings.

(3) A brief description of litigation or formal complaints
concerning the implementation of this section by the agency.

(4) A brief explanation of any changes in law that have af-
fected the responsibilities of the agency under this section.
(k) Nothing herein expands or limits the present rights of any

person under section 552 of this title, except that the exemptions
set forth in subsection (c) of this section shall govern in the case
of any request made pursuant to section 552 to copy or inspect the
transcripts, recordings, or minutes described in subsection (f) of
this section. The requirements of chapter 33 of title 44, United
States Code, shall not apply to the transcripts, recordings, and
minutes described in subsection (f) of this section.

(l) This section does not constitute authority to withhold any
information from Congress, and does not authorize the closing of
any agency meeting or portion thereof required by any other provi-
sion of law to be open.

(m) Nothing in this section authorizes any agency to withhold
from any individual any record, including transcripts, recordings,
or minutes required by this section, which is otherwise accessible
to such individual under section 552a of this title.

§ 553. Rule making
(a) This section applies, according to the provisions thereof, ex-

cept to the extent that there is involved—
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(1) a military or foreign affairs function of the United
States; or

(2) a matter relating to agency management or personnel
or to public property, loans, grants, benefits, or contracts.
(b) General notice of proposed rule making shall be published

in the Federal Register, unless persons subject thereto are named
and either personally served or otherwise have actual notice there-
of in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public
rule making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms or substance of the proposed rule or
a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this sub-
section does not apply—

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the
rules issued) that notice and public procedure thereon are im-
practicable, unnecessary, or contrary to the public interest.
(c) After notice required by this section, the agency shall give

interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of
the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and pur-
pose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of
this title apply instead of this subsection.

(d) The required publication or service of a substantive rule
shall be made not less than 30 days before its effective date,
except—

(1) a substantive rule which grants or recognizes an ex-
emption or relieves a restriction;

(2) interpretative rules and statements of policy; or
(3) as otherwise provided by the agency for good cause

found and published with the rule.
(e) Each agency shall give an interested person the right to pe-

tition for the issuance, amendment, or repeal of a rule.

§ 554. Adjudications
(a) This section applies, according to the provisions thereof, in

every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the
extent that there is involved—

(1) a matter subject to a subsequent trial of the law and
the facts de novo in a court;
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(2) the selection or tenure of an employee, except a 1 ad-
ministrative law judge appointed under section 3105 of this
title;

(3) proceedings in which decisions rest solely on inspec-
tions, tests, or elections;

(4) the conduct of military or foreign affairs functions;
(5) cases in which an agency is acting as an agent for a

court; or
(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be
timely informed of—

(1) the time, place, and nature of the hearings;
(2) the legal authority and jurisdiction under which the

hearing is to be held; and
(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact
or law; and in other instances agencies may by rule require respon-
sive pleading. In fixing the time and place for hearings, due regard
shall be had for the convenience and necessity of the parties or
their representatives.

(c) The agency shall give all interested parties opportunity
for—

(1) the submission and consideration of facts, arguments,
offers of settlement, or proposals of adjustment when time, the
nature of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to deter-
mine a controversy by consent, hearing and decision on notice
and in accordance with sections 556 and 557 of this title.
(d) The employee who presides at the reception of evidence

pursuant to section 556 of this title shall make the recommended
decision or initial decision required by section 557 of this title, un-
less he becomes unavailable to the agency. Except to the extent re-
quired for the disposition of ex parte matters as authorized by law,
such an employee may not—

(1) consult a person or party on a fact in issue, unless on
notice and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direc-
tion of an employee or agent engaged in the performance of in-
vestigative or prosecuting functions for an agency.

An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that
or a factually related case, participate or advise in the decision, rec-
ommended decision, or agency review pursuant to section 557 of
this title, except as witness or counsel in public proceedings. This
subsection does not apply—

(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of

rates, facilities, or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body

comprising the agency.
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(e) The agency, with like effect as in the case of other orders,
and in its sound discretion, may issue a declaratory order to termi-
nate a controversy or remove uncertainty.

§ 555. Ancillary matters
(a) This section applies, according to the provisions thereof, ex-

cept as otherwise provided by this subchapter.
(b) A person compelled to appear in person before an agency

or representative thereof is entitled to be accompanied, rep-
resented, and advised by counsel or, if permitted by the agency, by
other qualified representative. A party is entitled to appear in per-
son or by or with counsel or other duly qualified representative in
an agency proceeding. So far as the orderly conduct of public busi-
ness permits, an interested person may appear before an agency or
its responsible employees for the presentation, adjustment, or de-
termination of an issue, request, or controversy in a proceeding,
whether interlocutory, summary, or otherwise, or in connection
with an agency function. With due regard for the convenience and
necessity of the parties or their representatives and within a rea-
sonable time, each agency shall proceed to conclude a matter pre-
sented to it. This subsection does not grant or deny a person who
is not a lawyer the right to appear for or represent others before
an agency or in an agency proceeding.

(c) Process, requirement of a report, inspection, or other inves-
tigative act or demand may not be issued, made, or enforced except
as authorized by law. A person compelled to submit data or evi-
dence is entitled to retain or, on payment of lawfully prescribed
costs, procure a copy or transcript thereof, except that in a non-
public investigatory proceeding the witness may for good cause be
limited to inspection of the official transcript of his testimony.

(d) Agency subpenas authorized by law shall be issued to a
party on request and, when required by rules of procedure, on a
statement or showing of general relevance and reasonable scope of
the evidence sought. On contest, the court shall sustain the sub-
pena or similar process or demand to the extent that it is found
to be in accordance with law. In a proceeding for enforcement, the
court shall issue an order requiring the appearance of the witness
or the production of the evidence or data within a reasonable time
under penalty of punishment for contempt in case of contumacious
failure to comply.

(e) Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an inter-
ested person made in connection with any agency proceedings. Ex-
cept in affirming a prior denial or when the denial is self-explana-
tory, the notice shall be accompanied by a brief statement of the
grounds for denial.

§ 556. Hearings; presiding employees; powers and duties;
burden of proof; evidence; record as basis of deci-
sion

(a) This section applies, according to the provisions thereof, to
hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence—
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(1) the agency;
(2) one or more members of the body which comprises the

agency; or
(3) one or more administrative law judges appointed under

section 3105 of this title.
This subchapter does not supersede the conduct of specified classes
of proceedings, in whole or in part, by or before boards or other em-
ployees specially provided for by or designated under statute. The
functions of presiding employees and of employees participating in
decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or participating em-
ployee may at any time disqualify himself. On the filing in good
faith of a timely and sufficient affidavit of personal bias or other
disqualification of a presiding or participating employee, the agency
shall determine the matter as a part of the record and decision in
the case.

(c) Subject to published rules of the agency and within its pow-
ers, employees presiding at hearings may—

(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;
(3) rule on offers of proof and receive relevant evidence;
(4) take depositions or have depositions taken when the

ends of justice would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of

the issues by consent of the parties or by the use of alternative
means of dispute resolution as provided in subchapter IV of
this chapter;

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of
such methods;

(8) require the attendance at any conference held pursuant
to paragraph (6) of at least one representative of each party
who has authority to negotiate concerning resolution of issues
in controversy;

(9) dispose of procedural requests or similar matters;
(10) make or recommend decisions in accordance with sec-

tion 557 of this title; and
(11) take other action authorized by agency rule consistent

with this subchapter.
(d) Except as otherwise provided by statute, the proponent of

a rule or order has the burden of proof. Any oral or documentary
evidence may be received, but the agency as a matter of policy
shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence. A sanction may not be imposed or rule or
order issued except on consideration of the whole record or those
parts thereof cited by a party and supported by and in accordance
with the reliable, probative, and substantial evidence. The agency
may, to the extent consistent with the interests of justice and the
policy of the underlying statutes administered by the agency, con-
sider a violation of section 557(d) of this title sufficient grounds for
a decision adverse to a party who has knowingly committed such
violation or knowingly caused such violation to occur. A party is en-
titled to present his case or defense by oral or documentary evi-
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dence, to submit rebuttal evidence, and to conduct such cross-exam-
ination as may be required for a full and true disclosure of the
facts. In rule making or determining claims for money or benefits
or applications for initial licenses an agency may, when a party will
not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclu-
sive record for decision in accordance with section 557 of this title
and, on payment of lawfully prescribed costs, shall be made avail-
able to the parties. When an agency decision rests on official notice
of a material fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an opportunity to show the
contrary.

§ 557. Initial decisions; conclusiveness; review by agency;
submissions by parties; contents of decisions;
record

(a) This section applies, according to the provisions thereof,
when a hearing is required to be conducted in accordance with sec-
tion 556 of this title.

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section
554(d) of this title, an employee qualified to preside at hearings
pursuant to section 556 of this title, shall initially decide the case
unless the agency requires, either in specific cases or by general
rule, the entire record to be certified to it for decision. When the
presiding employee makes an initial decision, that decision then be-
comes the decision of the agency without further proceedings un-
less there is an appeal to, or review on motion of, the agency with-
in time provided by rule. On appeal from or review of the initial
decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on no-
tice or by rule. When the agency makes the decision without hav-
ing presided at the reception of the evidence, the presiding em-
ployee or an employee qualified to preside at hearings pursuant to
section 556 of this title shall first recommend a decision, except
that in rule making or determining applications for initial
licenses—

(1) instead thereof the agency may issue a tentative deci-
sion or one of its responsible employees may recommend a de-
cision; or

(2) this procedure may be omitted in a case in which the
agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.
(c) Before a recommended, initial, or tentative decision, or a de-

cision on agency review of the decision of subordinate employees,
the parties are entitled to a reasonable opportunity to submit for
the consideration of the employees participating in the decisions—

(1) proposed findings and conclusions; or 1

(2) exceptions to the decisions or recommended decisions of
subordinate employees or to tentative agency decisions; and 1
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(3) supporting reasons for the exceptions or proposed find-
ings or conclusions.1

The record shall show the ruling on each finding, conclusion, or ex-
ception presented. All decisions, including initial, recommended,
and tentative decisions, are a part of the record and shall include
a statement of—

(A) findings and conclusions, and the reasons or basis
therefor, on all the material issues of fact, law, or discretion
presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.
(d)(1) In any agency proceeding which is subject to subsection

(a) of this section, except to the extent required for the disposition
of ex parte matters as authorized by law—

(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body com-
prising the agency, administrative law judge, or other em-
ployee who is or may reasonably be expected to be involved in
the decisional process of the proceeding, an ex parte commu-
nication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, admin-
istrative law judge, or other employee who is or may reason-
ably be expected to be involved in the decisional process of the
proceeding, shall make or knowingly cause to be made to any
interested person outside the agency an ex parte communica-
tion relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, adminis-
trative law judge, or other employee who is or may reasonably
be expected to be involved in the decisional process of such pro-
ceeding who receives, or who makes or knowingly causes to be
made, a communication prohibited by this subsection shall
place on the public record of the proceeding:

(i) all such written communications;
(ii) memoranda stating the substance of all such oral

communications; and
(iii) all written responses, and memoranda stating the

substance of all oral responses, to the materials described
in clauses (i) and (ii) of this subparagraph;
(D) upon receipt of a communication knowingly made or

knowingly caused to be made by a party in violation of this
subsection, the agency, administrative law judge, or other em-
ployee presiding at the hearing may, to the extent consistent
with the interests of justice and the policy of the underlying
statutes, require the party to show cause why his claim or in-
terest in the proceeding should not be dismissed, denied, dis-
regarded, or otherwise adversely affected on account of such
violation; and

(E) the prohibitions of this subsection shall apply begin-
ning at such time as the agency may designate, but in no case
shall they begin to apply later than the time at which a pro-
ceeding is noticed for hearing unless the person responsible for
the communication has knowledge that it will be noticed, in
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which case the prohibitions shall apply beginning at the time
of his acquisition of such knowledge.
(2) This subsection does not constitute authority to withhold

information from Congress.

§ 558. Imposition of sanctions; determination of applications
for licenses; suspension, revocation, and expiration
of licenses

(a) This section applies, according to the provisions thereof, to
the exercise of a power or authority.

(b) A sanction may not be imposed or a substantive rule or
order issued except within jurisdiction delegated to the agency and
as authorized by law.

(c) When application is made for a license required by law, the
agency, with due regard for the rights and privileges of all the in-
terested parties or adversely affected persons and within a reason-
able time, shall set and complete proceedings required to be con-
ducted in accordance with sections 556 and 557 of this title or
other proceedings required by law and shall make its decision. Ex-
cept in cases of willfulness or those in which public health, interest,
or safety requires otherwise, the withdrawal, suspension, revoca-
tion, or annulment of a license is lawful only if, before the institu-
tion of agency proceedings therefor, the licensee has been given—

(1) notice by the agency in writing of the facts or conduct
which may warrant the action; and

(2) opportunity to demonstrate or achieve compliance with
all lawful requirements.

When the licensee has made timely and sufficient application for
a renewal or a new license in accordance with agency rules, a li-
cense with reference to an activity of a continuing nature does not
expire until the application has been finally determined by the
agency.

§ 559. Effect on other laws; effect of subsequent statute
This subchapter, chapter 7, and sections 1305, 3105, 3344,

4301(2)(E), 5372, and 7521 of this title, and the provisions of sec-
tion 5335(a)(B) of this title that relate to administrative law judges,
do not limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise required by
law, requirements or privileges relating to evidence or procedure
apply equally to agencies and persons. Each agency is granted the
authority necessary to comply with the requirements of this sub-
chapter through the issuance of rules or otherwise. Subsequent
statute may not be held to supersede or modify this subchapter,
chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of
this title, or the provisions of section 5335(a)(B) of this title that
relate to administrative law judges, except to the extent that it
does so expressly.
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SUBCHAPTER III—NEGOTIATED RULEMAKING PROCEDURE

§ 561. Purpose
The purpose of this subchapter is to establish a framework for

the conduct of negotiated rulemaking, consistent with section 553
of this title, to encourage agencies to use the process when it en-
hances the informal rulemaking process. Nothing in this sub-
chapter should be construed as an attempt to limit innovation and
experimentation with the negotiated rulemaking process or with
other innovative rulemaking procedures otherwise authorized by
law.

§ 562. Definitions
For the purposes of this subchapter, the term—

(1) ‘‘agency’’ has the same meaning as in section 551(1) of
this title;

(2) ‘‘consensus’’ means unanimous concurrence among the
interests represented on a negotiated rulemaking committee
established under this subchapter, unless such committee—

(A) agrees to define such term to mean a general but
not unanimous concurrence; or

(B) agrees upon another specified definition;
(3) ‘‘convener’’ means a person who impartially assists an

agency in determining whether establishment of a negotiated
rulemaking committee is feasible and appropriate in a par-
ticular rulemaking.

(4) ‘‘facilitator’’ means a person who impartially aids in the
discussions and negotiations among the members of a nego-
tiated rulemaking committee to develop a proposed rule;

(5) ‘‘interest’’ means, with respect to an issue or matter,
multiple parties which have a similar point of view or which
are likely to be affected in a similar manner;

(6) ‘‘negotiated rulemaking’’ means rulemaking through
the use of a negotiated rulemaking committee;

(7) ‘‘negotiated rulemaking committee’’ or ‘‘committee’’
means an advisory committee established by an agency in ac-
cordance with this subchapter and the Federal Advisory Com-
mittee Act to consider and discuss issues for the purpose of
reaching a consensus in the development of a proposed rule;

(8) ‘‘party’’ has the same meaning as in section 551(3) of
this title;

(9) ‘‘person’’ has the same meaning as in section 551(2) of
this title;

(10) ‘‘rule’’ has the same meaning as in section 551(4) of
this title; and

(11) ‘‘rulemaking’’ means ‘‘rule making’’ as that term is de-
fined in section 551(5) of this title.
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§ 563. Determination of need for negotiated rulemaking com-
mittee

(a) DETERMINATION OF NEED BY THE AGENCY.—An agency may
establish a negotiated rulemaking committee to negotiate and de-
velop a proposed rule, if the head of the agency determines that the
use of the negotiated rulemaking procedure is in the public inter-
est. In making such a determination, the head of the agency shall
consider whether—

(1) there is a need for a rule;
(2) there are a limited number of identifiable interests that

will be significantly affected by the rule;
(3) there is a reasonable likelihood that a committee can

be convened with a balanced representation of persons who—
(A) can adequately represent the interests identified

under paragraph (2); and
(B) are willing to negotiate in good faith to reach a

consensus on the proposed rule;
(4) there is a reasonable likelihood that a committee will

reach a consensus on the proposed rule within a fixed period
of time;

(5) the negotiated rulemaking procedure will not unreason-
ably delay the notice of proposed rulemaking and the issuance
of the final rule;

(6) the agency has adequate resources and is willing to
commit such resources, including technical assistance, to the
committee; and

(7) the agency, to the maximum extent possible consistent
with the legal obligations of the agency, will use the consensus
of the committee with respect to the proposed rule as the basis
for the rule proposed by the agency for notice and comment.
(b) USE OF CONVENERS.—

(1) PURPOSES OF CONVENERS.—An agency may use the
services of a convener to assist the agency in—

(A) identifying persons who will be significantly af-
fected by a proposed rule, including residents of rural
areas; and

(B) conducting discussions with such persons to iden-
tify the issues of concern to such persons, and to ascertain
whether the establishment of a negotiated rulemaking
committee is feasible and appropriate in the particular
rulemaking.
(2) DUTIES OF CONVENERS.—The convener shall report

findings and may make recommendations to the agency. Upon
request of the agency, the convener shall ascertain the names
of persons who are willing and qualified to represent interests
that will be significantly affected by the proposed rule, includ-
ing residents of rural areas. The report and any recommenda-
tions of the convener shall be made available to the public
upon request.
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§ 564. Publication of notice; applications for membership on
committees

(a) PUBLICATION OF NOTICE.—If, after considering the report of
a convener or conducting its own assessment, an agency decides to
establish a negotiated rulemaking committee, the agency shall pub-
lish in the Federal Register and, as appropriate, in trade or other
specialized publications, a notice which shall include—

(1) an announcement that the agency intends to establish
a negotiated rulemaking committee to negotiate and develop a
proposed rule;

(2) a description of the subject and scope of the rule to be
developed, and the issues to be considered;

(3) a list of the interests which are likely to be signifi-
cantly affected by the rule;

(4) a list of the persons proposed to represent such inter-
ests and the person or persons proposed to represent the agen-
cy;

(5) a proposed agenda and schedule for completing the
work of the committee, including a target date for publication
by the agency of a proposed rule for notice and comment;

(6) a description of administrative support for the com-
mittee to be provided by the agency, including technical assist-
ance;

(7) a solicitation for comments on the proposal to establish
the committee, and the proposed membership of the negotiated
rulemaking committee; and

(8) an explanation of how a person may apply or nominate
another person for membership on the committee, as provided
under subsection (b).
(b) APPLICATION FOR MEMBERSHIP ON COMMITTEE.—Persons

who will be significantly affected by a proposed rule and who be-
lieve that their interests will not be adequately represented by any
person specified in a notice under subsection (a)(4) may apply for,
or nominate another person for, membership on the negotiated
rulemaking committee to represent such interests with respect to
the proposed rule. Each application or nomination shall include—

(1) the name of the applicant or nominee and a description
of the interests such person shall represent;

(2) evidence that the applicant or nominee is authorized to
represent parties related to the interests the person proposes
to represent;

(3) a written commitment that the applicant or nominee
shall actively participate in good faith in the development of
the rule under consideration; and

(4) the reasons that the persons specified in the notice
under subsection (a)(4) do not adequately represent the inter-
ests of the person submitting the application or nomination.
(c) PERIOD FOR SUBMISSION OF COMMENTS AND APPLICA-

TIONS.—The agency shall provide for a period of at least 30 cal-
endar days for the submission of comments and applications under
this section.
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§ 565. Establishment of committee
(a) ESTABLISHMENT.—

(1) DETERMINATION TO ESTABLISH COMMITTEE.—If after
considering comments and applications submitted under sec-
tion 564, the agency determines that a negotiated rulemaking
committee can adequately represent the interests that will be
significantly affected by a proposed rule and that it is feasible
and appropriate in the particular rulemaking, the agency may
establish a negotiated rulemaking committee. In establishing
and administering such a committee, the agency shall comply
with the Federal Advisory Committee Act with respect to such
committee, except as otherwise provided in this subchapter.

(2) DETERMINATION NOT TO ESTABLISH COMMITTEE.—If
after considering such comments and applications, the agency
decides not to establish a negotiated rulemaking committee,
the agency shall promptly publish notice of such decision and
the reasons therefor in the Federal Register and, as appro-
priate, in trade or other specialized publications, a copy of
which shall be sent to any person who applied for, or nomi-
nated another person for membership on the negotiating 1 rule-
making committee to represent such interests with respect to
the proposed rule.
(b) MEMBERSHIP.—The agency shall limit membership on a ne-

gotiated rulemaking committee to 25 members, unless the agency
head determines that a greater number of members is necessary
for the functioning of the committee or to achieve balanced mem-
bership. Each committee shall include at least one person rep-
resenting the agency.

(c) ADMINISTRATIVE SUPPORT.—The agency shall provide appro-
priate administrative support to the negotiated rulemaking com-
mittee, including technical assistance.

§ 566. Conduct of committee activity
(a) DUTIES OF COMMITTEE.—Each negotiated rulemaking com-

mittee established under this subchapter shall consider the matter
proposed by the agency for consideration and shall attempt to
reach a consensus concerning a proposed rule with respect to such
matter and any other matter the committee determines is relevant
to the proposed rule.

(b) REPRESENTATIVES OF AGENCY ON COMMITTEE.—The person
or persons representing the agency on a negotiated rulemaking
committee shall participate in the deliberations and activities of
the committee with the same rights and responsibilities as other
members of the committee, and shall be authorized to fully rep-
resent the agency in the discussions and negotiations of the com-
mittee.

(c) SELECTING FACILITATOR.—Notwithstanding section 10(e) of
the Federal Advisory Committee Act, an agency may nominate ei-
ther a person from the Federal Government or a person from out-
side the Federal Government to serve as a facilitator for the nego-
tiations of the committee, subject to the approval of the committee
by consensus. If the committee does not approve the nominee of the
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agency for facilitator, the agency shall submit a substitute nomina-
tion. If a committee does not approve any nominee of the agency
for facilitator, the committee shall select by consensus a person to
serve as facilitator. A person designated to represent the agency in
substantive issues may not serve as facilitator or otherwise chair
the committee.

(d) DUTIES OF FACILITATOR.—A facilitator approved or selected
by a negotiated rulemaking committee shall—

(1) chair the meetings of the committee in an impartial
manner;

(2) impartially assist the members of the committee in con-
ducting discussions and negotiations; and

(3) manage the keeping of minutes and records as required
under section 10 (b) and (c) of the Federal Advisory Committee
Act, except that any personal notes and materials of the
facilitator or of the members of a committee shall not be sub-
ject to section 552 of this title.
(e) COMMITTEE PROCEDURES.—A negotiated rulemaking com-

mittee established under this subchapter may adopt procedures for
the operation of the committee. No provision of section 553 of this
title shall apply to the procedures of a negotiated rulemaking com-
mittee.

(f) REPORT OF COMMITTEE.—If a committee reaches a con-
sensus on a proposed rule, at the conclusion of negotiations the
committee shall transmit to the agency that established the com-
mittee a report containing the proposed rule. If the committee does
not reach a consensus on a proposed rule, the committee may
transmit to the agency a report specifying any areas in which the
committee reached a consensus. The committee may include in a
report any other information, recommendations, or materials that
the committee considers appropriate. Any committee member may
include as an addendum to the report additional information, rec-
ommendations, or materials.

(g) RECORDS OF COMMITTEE.—In addition to the report re-
quired by subsection (f), a committee shall submit to the agency the
records required under section 10 (b) and (c) of the Federal Advi-
sory Committee Act.

§ 567. Termination of committee
A negotiated rulemaking committee shall terminate upon pro-

mulgation of the final rule under consideration, unless the commit-
tee’s charter contains an earlier termination date or the agency,
after consulting the committee, or the committee itself specifies an
earlier termination date.

§ 568. Services, facilities, and payment of committee member
expenses

(a) SERVICES OF CONVENERS AND FACILITATORS.—
(1) IN GENERAL.—An agency may employ or enter into con-

tracts for the services of an individual or organization to serve
as a convener or facilitator for a negotiated rulemaking com-
mittee under this subchapter, or may use the services of a Gov-
ernment employee to act as a convener or a facilitator for such
a committee.



59 Sec. 569CH. 5 (SUBCH III)—NEGOTIATED RULEMAKING PROCEDURE

(2) DETERMINATION OF CONFLICTING INTERESTS.—An agen-
cy shall determine whether a person under consideration to
serve as convener or facilitator of a committee under para-
graph (1) has any financial or other interest that would pre-
clude such person from serving in an impartial and inde-
pendent manner.
(b) SERVICES AND FACILITIES OF OTHER ENTITIES.—For pur-

poses of this subchapter, an agency may use the services and facili-
ties of other Federal agencies and public and private agencies and
instrumentalities with the consent of such agencies and instrumen-
talities, and with or without reimbursement to such agencies and
instrumentalities, and may accept voluntary and uncompensated
services without regard to the provisions of section 1342 of title 31.
The Federal Mediation and Conciliation Service may provide serv-
ices and facilities, with or without reimbursement, to assist agen-
cies under this subchapter, including furnishing conveners,
facilitators, and training in negotiated rulemaking.

(c) EXPENSES OF COMMITTEE MEMBERS.—Members of a nego-
tiated rulemaking committee shall be responsible for their own ex-
penses of participation in such committee, except that an agency
may, in accordance with section 7(d) of the Federal Advisory Com-
mittee Act, pay for a member’s reasonable travel and per diem ex-
penses, expenses to obtain technical assistance, and a reasonable
rate of compensation, if—

(1) such member certifies a lack of adequate financial re-
sources to participate in the committee; and

(2) the agency determines that such member’s participa-
tion in the committee is necessary to assure an adequate rep-
resentation of the member’s interest.
(d) STATUS OF MEMBER AS FEDERAL EMPLOYEE.—A member’s

receipt of funds under this section or section 569 shall not conclu-
sively determine for purposes of sections 202 through 209 of title
18 whether that member is an employee of the United States Gov-
ernment.

§ 569. Encouraging negotiated rulemaking
(a) The President shall designate an agency or designate or es-

tablish an interagency committee to facilitate and encourage agen-
cy use of negotiated rulemaking. An agency that is considering,
planning, or conducting a negotiated rulemaking may consult with
such agency or committee for information and assistance.

(b) To carry out the purposes of this subchapter, an agency
planning or conducting a negotiated rulemaking may accept, hold,
administer, and utilize gifts, devises, and bequests of property,
both real and personal if that agency’s acceptance and use of such
gifts, devises, or bequests do not create a conflict of interest. Gifts
and bequests of money and proceeds from sales of other property
received as gifts, devises, or bequests shall be deposited in the
Treasury and shall be disbursed upon the order of the head of such
agency. Property accepted pursuant to this section, and the pro-
ceeds thereof, shall be used as nearly as possible in accordance
with the terms of the gifts, devises, or bequests.
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§ 570. Judicial review
Any agency action relating to establishing, assisting, or termi-

nating a negotiated rulemaking committee under this subchapter
shall not be subject to judicial review. Nothing in this section shall
bar judicial review of a rule if such judicial review is otherwise pro-
vided by law. A rule which is the product of negotiated rulemaking
and is subject to judicial review shall not be accorded any greater
deference by a court than a rule which is the product of other rule-
making procedures.

§ 570a. Authorization of appropriations
There are authorized to be appropriated such sums as may be

necessary to carry out the purposes of this subchapter.
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SUBCHAPTER IV—ALTERNATIVE MEANS OF DISPUTE
RESOLUTION IN THE ADMINISTRATIVE PROCESS

§ 571. Definitions
For the purposes of this subchapter, the term—

(1) ‘‘agency’’ has the same meaning as in section 551(1) of
this title;

(2) ‘‘administrative program’’ includes a Federal function
which involves protection of the public interest and the deter-
mination of rights, privileges, and obligations of private per-
sons through rule making, adjudication, licensing, or investiga-
tion, as those terms are used in subchapter II of this chapter;

(3) ‘‘alternative means of dispute resolution’’ means any
procedure that is used to resolve issues in controversy, includ-
ing, but not limited to, conciliation, facilitation, mediation, fact-
finding, minitrials, arbitration, and use of ombuds, or any com-
bination thereof;

(4) ‘‘award’’ means any decision by an arbitrator resolving
the issues in controversy;

(5) ‘‘dispute resolution communication’’ means any oral or
written communication prepared for the purposes of a dispute
resolution proceeding, including any memoranda, notes or work
product of the neutral, parties or nonparty participant; except
that a written agreement to enter into a dispute resolution pro-
ceeding, or final written agreement or arbitral award reached
as a result of a dispute resolution proceeding, is not a dispute
resolution communication;

(6) ‘‘dispute resolution proceeding’’ means any process in
which an alternative means of dispute resolution is used to re-
solve an issue in controversy in which a neutral is appointed
and specified parties participate;

(7) ‘‘in confidence’’ means, with respect to information, that
the information is provided—

(A) with the expressed intent of the source that it not
be disclosed; or

(B) under circumstances that would create the reason-
able expectation on behalf of the source that the informa-
tion will not be disclosed;
(8) ‘‘issue in controversy’’ means an issue which is material

to a decision concerning an administrative program of an
agency, and with which there is disagreement—

(A) between an agency and persons who would be sub-
stantially affected by the decision; or

(B) between persons who would be substantially af-
fected by the decision;
(9) ‘‘neutral’’ means an individual who, with respect to an

issue in controversy, functions specifically to aid the parties in
resolving the controversy;
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(10) ‘‘party’’ means—
(A) for a proceeding with named parties, the same as

in section 551(3) of this title; and
(B) for a proceeding without named parties, a person

who will be significantly affected by the decision in the
proceeding and who participates in the proceeding;
(11) ‘‘person’’ has the same meaning as in section 551(2) of

this title; and
(12) ‘‘roster’’ means a list of persons qualified to provide

services as neutrals.

§ 572. General authority
(a) An agency may use a dispute resolution proceeding for the

resolution of an issue in controversy that relates to an administra-
tive program, if the parties agree to such proceeding.

(b) An agency shall consider not using a dispute resolution pro-
ceeding if—

(1) a definitive or authoritative resolution of the matter is
required for precedential value, and such a proceeding is not
likely to be accepted generally as an authoritative precedent;

(2) the matter involves or may bear upon significant ques-
tions of Government policy that require additional procedures
before a final resolution may be made, and such a proceeding
would not likely serve to develop a recommended policy for the
agency;

(3) maintaining established policies is of special impor-
tance, so that variations among individual decisions are not in-
creased and such a proceeding would not likely reach con-
sistent results among individual decisions;

(4) the matter significantly affects persons or organizations
who are not parties to the proceeding;

(5) a full public record of the proceeding is important, and
a dispute resolution proceeding cannot provide such a record;
and

(6) the agency must maintain continuing jurisdiction over
the matter with authority to alter the disposition of the matter
in the light of changed circumstances, and a dispute resolution
proceeding would interfere with the agency’s fulfilling that re-
quirement.
(c) Alternative means of dispute resolution authorized under

this subchapter are voluntary procedures which supplement rather
than limit other available agency dispute resolution techniques.

§ 573. Neutrals
(a) A neutral may be a permanent or temporary officer or em-

ployee of the Federal Government or any other individual who is
acceptable to the parties to a dispute resolution proceeding. A neu-
tral shall have no official, financial, or personal conflict of interest
with respect to the issues in controversy, unless such interest is
fully disclosed in writing to all parties and all parties agree that
the neutral may serve.

(b) A neutral who serves as a conciliator, facilitator, or medi-
ator serves at the will of the parties.
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(c) The President shall designate an agency or designate or es-
tablish an interagency committee to facilitate and encourage agen-
cy use of dispute resolution under this subchapter. Such agency or
interagency committee, in consultation with other appropriate Fed-
eral agencies and professional organizations experienced in matters
concerning dispute resolution, shall—

(1) encourage and facilitate agency use of alternative
means of dispute resolution; and

(2) develop procedures that permit agencies to obtain the
services of neutrals on an expedited basis.
(d) An agency may use the services or one or more employees

of other agencies to serve as neutrals in dispute resolution pro-
ceedings. The agencies may enter into an interagency agreement
that provides for the reimbursement by the user agency or the par-
ties of the full or partial cost of the services of such an employee.

(e) Any agency may enter into a contract with any person for
services as a neutral, or for training in connection with alternative
means of dispute resolution. The parties in a dispute resolution
proceeding shall agree on compensation for the neutral that is fair
and reasonable to the Government.

§ 574. Confidentiality
(a) Except as provided in subsections (d) and (e), a neutral in

a dispute resolution proceeding shall not voluntarily disclose or
through discovery or compulsory process be required to disclose any
dispute resolution communication or any communication provided
in confidence to the neutral, unless—

(1) all parties to the dispute resolution proceeding and the
neutral consent in writing, and, if the dispute resolution com-
munication was provided by a nonparty participant, that par-
ticipant also consents in writing;

(2) the dispute resolution communication has already been
made public;

(3) the dispute resolution communication is required by
statute to be made public, but a neutral should make such
communication public only if no other person is reasonably
available to disclose the communication; or

(4) a court determines that such testimony or disclosure is
necessary to—

(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health or safety,

of sufficient magnitude in the particular case to outweigh
the integrity of dispute resolution proceedings in general
by reducing the confidence of parties in future cases that
their communications will remain confidential.

(b) A party to a dispute resolution proceeding shall not volun-
tarily disclose or through discovery or compulsory process be re-
quired to disclose any dispute resolution communications unless—

(1) the communication was prepared by the party seeking
disclosure;

(2) all parties to the dispute resolution proceeding consent
in writing;
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(3) the dispute resolution communication has already been
made public;

(4) the dispute resolution communication is required by
statute to be made public;

(5) a court determines that such testimony or disclosure is
necessary to—

(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health and safety,

of sufficient magnitude in the particular case to outweigh
the integrity of dispute resolution proceedings in general
by reducing the confidence of parties in future cases that
their communications will remain confidential;
(6) the dispute resolution communication is relevant to de-

termining the existence or meaning of an agreement or award
that resulted from the dispute resolution communication or to
the enforcement of such an agreement or award; or

(7) except for dispute resolution communications generated
by the neutral, the dispute resolution communication was pro-
vided to or was available to all parties to the dispute resolution
proceeding.
(c) Any dispute resolution communication that is disclosed in

violation of subsection (a) or (b),1 shall not be admissible in any
proceeding relating to the issues in controversy with respect to
which the communication was made.

(d)(1) The parties may agree to alternative confidential proce-
dures for disclosures by a neutral. Upon such agreement the par-
ties shall inform the neutral before the commencement of the dis-
pute resolution proceeding of any modifications to the provisions of
subsection (a) that will govern the confidentiality of the dispute
resolution proceeding. If the parties do not so inform the neutral,
subsection (a) shall apply.

(2) To qualify for the exemption established under subsection
(j), an alternative confidential procedure under this subsection may
not provide for less disclosure than the confidential procedures oth-
erwise provided under this section.

(e) If a demand for disclosure, by way of discovery request or
other legal process, is made upon a neutral regarding a dispute res-
olution communication, the neutral shall make reasonable efforts
to notify the parties and any affected nonparty participants of the
demand. Any party or affected nonparty participant who receives
such notice and within 15 calendar days does not offer to defend
a refusal of the neutral to disclose the requested information shall
have waived any objection to such disclosure.

(f) Nothing in this section shall prevent the discovery or admis-
sibility of any evidence that is otherwise discoverable, merely be-
cause the evidence was presented in the course of a dispute resolu-
tion proceeding.

(g) Subsections (a) and (b) shall have no effect on the informa-
tion and data that are necessary to document an agreement
reached or order issued pursuant to a dispute resolution pro-
ceeding.
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(h) Subsections (a) and (b) shall not prevent the gathering of
information for research or educational purposes, in cooperation
with other agencies, governmental entities, or dispute resolution
programs, so long as the parties and the specific issues in con-
troversy are not identifiable.

(i) Subsections (a) and (b) shall not prevent use of a dispute
resolution communication to resolve a dispute between the neutral
in a dispute resolution proceeding and a party to or participant in
such proceeding so long as such dispute resolution communication
is disclosed only to the extent necessary to resolve such dispute.

(j) A dispute resolution communication which is between a neu-
tral and a party and which may not be disclosed under this section
shall also be exempt from disclosure under section 552(b)(3).

§ 575. Authorization of arbitration
(a)(1) Arbitration may be used as an alternative means of dis-

pute resolution whenever all parties consent. Consent may be ob-
tained either before or after an issue in controversy has arisen. A
party may agree to—

(A) submit only certain issues in controversy to arbitra-
tion; or

(B) arbitration on the condition that the award must be
within a range of possible outcomes.
(2) The arbitration agreement that sets forth the subject mat-

ter submitting to the arbitration shall be in writing. Each such ar-
bitration agreement shall specify a maximum award that may be
issued by the arbitrator and may specify other conditions limiting
the range of possible outcomes.

(3) An agency may not require any person to consent to arbi-
tration as a condition of entering into a contract or obtaining a ben-
efit.

(b) An officer or employee of an agency shall not offer to use
arbitration for the resolution of issues in controversy unless such
officer or employee—

(1) would otherwise have authority to enter into a settle-
ment concerning the matter; or

(2) is otherwise specifically authorized by the agency to
consent to the use of arbitration.
(c) Prior to using binding arbitration under this subchapter,

the head of an agency, in consultation with the Attorney General
and after taking into account the factors in section 572(b), shall
issue guidance on the appropriate use of binding arbitration and
when an officer or employee of the agency has authority to settle
an issue in controversy through binding arbitration.

§ 576. Enforcement of arbitration agreements
An agreement to arbitrate a matter to which this subchapter

applies is enforceable pursuant to section 4 of title 9, and no action
brought to enforce such an agreement shall be dismissed nor shall
relief therein be denied on the grounds that it is against the United
States or that the United States is an indispensable party.
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§ 577. Arbitrators
(a) The parties to an arbitration proceeding shall be entitled to

participate in the selection of the arbitrator.
(b) The arbitrator shall be a neutral who meets the criteria of

section 573 of this title.

§ 578. Authority of the arbitrator
An arbitrator to whom a dispute is referred under this sub-

chapter may—
(1) regulate the course of and conduct arbitral hearings;
(2) administer oaths and affirmations;
(3) compel the attendance of witnesses and production of

evidence at the hearing under the provisions of section 7 of
title 9 only to the extent the agency involved is otherwise au-
thorized by law to do so; and

(4) make awards.

§ 579. Arbitration proceedings
(a) The arbitrator shall set a time and place for the hearing on

the dispute and shall notify the parties not less than 5 days before
the hearing.

(b) Any party wishing a record of the hearing shall—
(1) be responsible for the preparation of such record;
(2) notify the other parties and the arbitrator of the prepa-

ration of such record;
(3) furnish copies to all identified parties and the arbi-

trator; and
(4) pay all costs for such record, unless the parties agree

otherwise or the arbitrator determines that the costs should be
apportioned.
(c)(1) The parties to the arbitration are entitled to be heard, to

present evidence material to the controversy, and to cross-examine
witnesses appearing at the hearing.

(2) The arbitrator may, with the consent of the parties, conduct
all or part of the hearing by telephone, television, computer, or
other electronic means, if each party has an opportunity to partici-
pate.

(3) The hearing shall be conducted expeditiously and in an in-
formal manner.

(4) The arbitrator may receive any oral or documentary evi-
dence, except that irrelevant, immaterial, unduly repetitious, or
privileged evidence may be excluded by the arbitrator.

(5) The arbitrator shall interpret and apply relevant statutory
and regulatory requirements, legal precedents, and policy direc-
tives.

(d) No interested person shall make or knowingly cause to be
made to the arbitrator an unauthorized ex parte communication
relevant to the merits of the proceeding, unless the parties agree
otherwise. If a communication is made in violation of this sub-
section, the arbitrator shall ensure that a memorandum of the com-
munication is prepared and made a part of the record, and that an
opportunity for rebuttal is allowed. Upon receipt of a communica-
tion made in violation of this subsection, the arbitrator may, to the
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extent consistent with the interests of justice and the policies un-
derlying this subchapter, require the offending party to show cause
why the claim of such party should not be resolved against such
party as a result of the improper conduct.

(e) The arbitrator shall make the award within 30 days after
the close of the hearing, or the date of the filing of any briefs au-
thorized by the arbitrator, whichever date is later, unless—

(1) the parties agree to some other time limit; or
(2) the agency provides by rule for some other time limit.

§ 580. Arbitration awards
(a)(1) Unless the agency provides otherwise by rule, the award

in an arbitration proceeding under this subchapter shall include a
brief, informal discussion of the factual and legal basis for the
award, but formal findings of fact or conclusions of law shall not
be required.

(2) The prevailing parties shall file the award with all relevant
agencies, along with proof of service on all parties.

(b) The award in an arbitration proceeding shall become final
30 days after it is served on all parties. Any agency that is a party
to the proceeding may extend this 30-day period for an additional
30-day period by serving a notice of such extension on all other
parties before the end of the first 30-day period.

(c) A final award is binding on the parties to the arbitration
proceeding, and may be enforced pursuant to sections 9 through 13
of title 9. No action brought to enforce such an award shall be dis-
missed nor shall relief therein be denied on the grounds that it is
against the United States or that the United States is an indispen-
sable party.

(d) An award entered under this subchapter in an arbitration
proceeding may not serve as an estoppel in any other proceeding
for any issue that was resolved in the proceeding. Such an award
also may not be used as precedent or otherwise be considered in
any factually unrelated proceeding, whether conducted under this
subchapter, by an agency, or in a court, or in any other arbitration
proceeding.

§ 581. Judicial review
(a) Notwithstanding any other provision of law, any person ad-

versely affected or aggrieved by an award made in an arbitration
proceeding conducted under this subchapter may bring an action
for review of such award only pursuant to the provisions of sections
9 through 13 of title 9.

(b) 1 (1) A decision by an agency to use or not to use a dispute
resolution proceeding under this subchapter shall be committed to
the discretion of the agency and shall not be subject to judicial re-
view, except that arbitration shall be subject to judicial review
under section 10(b) of title 9.

(2) A decision by the head of an agency under section 580 to
terminate an arbitration proceeding or vacate an arbitral award



68Sec. 582 CH. 5 (SUBCH IV)—ALTERNATIVE MEANS OF DISPUTE RES.

shall be committed to the discretion of the agency and shall not be
subject to judicial review.

ø§ 582. Repealed. Public Law 104–320, § 4(b)(1), October 19,
1996, 110 Stat. 3871.¿

§ 583. Support services
For the purposes of this subchapter, an agency may use (with

or without reimbursement) the services and facilities of other Fed-
eral agencies, State, local, and tribal governments, public and pri-
vate organizations and agencies, and individuals, with the consent
of such agencies, organizations, and individuals. An agency may ac-
cept voluntary and uncompensated services for purposes of this
subchapter without regard to the provisions of section 1342 of title
31.

§ 584. Authorization of appropriations
There are authorized to be appropriated such sums as may be

necessary to carry out the purposes of this subchapter.
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SUBCHAPTER V—ADMINISTRATIVE CONFERENCE OF THE
UNITED STATES

§ 591. Purpose
It is the purpose of this subchapter to provide suitable ar-

rangements through which Federal agencies, assisted by outside
experts, may cooperatively study mutual problems, exchange infor-
mation, and develop recommendations for action by proper authori-
ties to the end that private rights may be fully protected and regu-
latory activities and other Federal responsibilities may be carried
out expeditiously in the public interest.

§ 592. Definitions
For the purpose of this subchapter—

(1) ‘‘administrative program’’ includes a Federal function
which involves protection of the public interest and the deter-
mination of rights, privileges, and obligations of private per-
sons through rule making, adjudication, licensing, or investiga-
tion, as those terms are used in subchapter II of this chapter,
except that it does not include a military or foreign affairs
function of the United States;

(2) ‘‘administrative agency’’ means an authority as defined
by section 551(1) of this title; and

(3) ‘‘administrative procedure’’ means procedure used in
carrying out an administrative program and is to be broadly
construed to include any aspect of agency organization, proce-
dure, or management which may affect the equitable consider-
ation of public and private interests, the fairness of agency de-
cisions, the speed of agency action, and the relationship of op-
erating methods to later judicial review, but does not include
the scope of agency responsibility as established by law or mat-
ters of substantive policy committed by law to agency discre-
tion.

§ 593. Administrative Conference of the United States
(a) The Administrative Conference of the United States con-

sists of not more than 101 nor less than 75 members appointed as
set forth in subsection (b) of this section.

(b) The Conference is composed of—
(1) a full-time Chairman appointed for a 5-year term by

the President, by and with the advice and consent of the Sen-
ate. The Chairman is entitled to pay at the highest rate estab-
lished by statute for the chairman of an independent regu-
latory board or commission, and may continue to serve until
his successor is appointed and has qualified;

(2) the chairman of each independent regulatory board or
commission or an individual designated by the board or com-
mission;
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(3) the head of each Executive department or other admin-
istrative agency which is designated by the President, or an in-
dividual designated by the head of the department or agency;

(4) when authorized by the Council referred to in section
595(b) of this title, one or more appointees from a board, com-
mission, department, or agency referred to in this subsection,
designated by the head thereof with, in the case of a board or
commission, the approval of the board or commission;

(5) individuals appointed by the President to membership
on the Council who are not otherwise members of the Con-
ference; and

(6) not more than 40 other members appointed by the
Chairman, with the approval of the Council, for terms of 2
years, except that the number of members appointed by the
Chairman may at no time be less than one-third nor more than
two-fifths of the total number of members. The Chairman shall
select the members in a manner which will provide broad rep-
resentation of the views of private citizens and utilize diverse
experience. The members shall be members of the practicing
bar, scholars in the field of administrative law or government,
or others specially informed by knowledge and experience with
respect to Federal administrative procedure.
(c) Members of the Conference, except the Chairman, are not

entitled to pay for service. Members appointed from outside the
Federal Government are entitled to travel expenses, including per
diem instead of subsistence, as authorized by section 5703 of this
title for individuals serving without pay.

§ 594. Powers and duties of the Conference
To carry out the purpose of this subchapter, the Administrative

Conference of the United States may—
(1) study the efficiency, adequacy, and fairness of the ad-

ministrative procedure used by administrative agencies in car-
rying out administrative programs, and make recommenda-
tions to administrative agencies, collectively or individually,
and to the President, Congress, or the Judicial Conference of
the United States, in connection therewith, as it considers ap-
propriate;

(2) arrange for interchange among administrative agencies
of information potentially useful in improving administrative
procedure;

(3) collect information and statistics from administrative
agencies and publish such reports as it considers useful for
evaluating and improving administrative procedure;

(4) enter into arrangements with any administrative agen-
cy or major organizational unit within an administrative agen-
cy pursuant to which the Conference performs any of the func-
tions described in this section; and

(5) 1 provide assistance in response to requests relating to
the improvement of administrative procedure in foreign coun-
tries, subject to the concurrence of the Secretary of State, the
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Administrator of the Agency for International Development, or
the Director of the United States Information Agency, as ap-
propriate, except that—

(A) such assistance shall be limited to the analysis of
issues relating to administrative procedure, the provision
of training of foreign officials in administrative procedure,
and the design or improvement of administrative proce-
dure, where the expertise of members of the Conference is
indicated; and

(B) such assistance may only be undertaken on a fully
reimbursable basis, including all direct and indirect ad-
ministrative costs.

Payment for services provided by the Conference pursuant to para-
graph (4) shall be credited to the operating account for the Con-
ference and shall remain available until expended.

§ 595. Organization of the Conference
(a) The membership of the Administrative Conference of the

United States meeting in plenary session constitutes the Assembly
of the Conference. The Assembly has ultimate authority over all ac-
tivities of the Conference. Specifically, it has the power to—

(1) adopt such recommendations as it considers appro-
priate for improving administrative procedure. A member who
disagrees with a recommendation adopted by the Assembly is
entitled to enter a dissenting opinion and an alternate proposal
in the record of the Conference proceedings, and the opinion
and proposal so entered shall accompany the Conference rec-
ommendation in a publication or distribution thereof; and

(2) adopt bylaws and regulations not inconsistent with this
subchapter for carrying out the functions of the Conference, in-
cluding the creation of such committees as it considers nec-
essary for the conduct of studies and the development of rec-
ommendations for consideration by the Assembly.
(b) The Conference includes a Council composed of the Chair-

man of the Conference, who is Chairman of the Council, and 10
other members appointed by the President, of whom not more than
one-half shall be employees of Federal regulatory agencies or Exec-
utive departments. The President may designate a member of the
Council as Vice Chairman. During the absence or incapacity of the
Chairman, or when that office is vacant, the Vice Chairman shall
serve as Chairman. The term of each member, except the Chair-
man, is 3 years. When the term of a member ends, he may con-
tinue to serve until a successor is appointed. However, the service
of any member ends when a change in his employment status
would make him ineligible for Council membership under the con-
ditions of his original appointment. The Council has the power to—

(1) determine the time and place of plenary sessions of the
Conference and the agenda for the sessions. The Council shall
call at least one plenary session each year;

(2) propose bylaws and regulations, including rules of pro-
cedure and committee organization, for adoption by the Assem-
bly;

(3) make recommendations to the Conference or its com-
mittees on a subject germane to the purpose of the Conference;
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(4) receive and consider reports and recommendations of
committees of the Conference and send them to members of
the Conference with the views and recommendations of the
Council;

(5) designate a member of the Council to preside at meet-
ings of the Council in the absence or incapacity of the Chair-
man and Vice Chairman;

(6) designate such additional officers of the Conference as
it considers desirable;

(7) approve or revise the budgetary proposals of the Chair-
man; and

(8) exercise such other powers as may be delegated to it by
the Assembly.
(c) The Chairman is the chief executive of the Conference. In

that capacity he has the power to—
(1) make inquiries into matters he considers important for

Conference consideration, including matters proposed by indi-
viduals inside or outside the Federal Government;

(2) be the official spokesman for the Conference in rela-
tions with the several branches and agencies of the Federal
Government and with interested organizations and individuals
outside the Government, including responsibility for encour-
aging Federal agencies to carry out the recommendations of
the Conference;

(3) request agency heads to provide information needed by
the Conference, which information shall be supplied to the ex-
tent permitted by law;

(4) recommend to the Council appropriate subjects for ac-
tion by the Conference;

(5) appoint, with the approval of the Council, members of
committees authorized by the bylaws and regulations of the
Conference;

(6) prepare, for approval of the Council, estimates of the
budgetary requirements of the Conference;

(7) appoint and fix the pay of employees, define their du-
ties and responsibilities, and direct and supervise their activi-
ties;

(8) rent office space in the District of Columbia;
(9) provide necessary services for the Assembly, the Coun-

cil, and the committees of the Conference;
(10) organize and direct studies ordered by the Assembly

or the Council, to contract for the performance of such studies
with any public or private persons, firm, association, corpora-
tion, or institution under title III of the Federal Property and
Administrative Services Act of 1949, as amended (41 U.S.C.
251–260), and to use from time to time, as appropriate, experts
and consultants who may be employed in accordance with sec-
tion 3109 of this title at rates not in excess of the maximum
rate of pay for grade GS–15 as provided in section 5332 of this
title;

(11) utilize, with their consent, the services and facilities
of Federal agencies and of State and private agencies and in-
strumentalities with or without reimbursement;
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(12) accept, hold, administer, and utilize gifts, devises, and
bequests of property, both real and personal, for the purpose
of aiding and facilitating the work of the Conference. Gifts and
bequests of money and proceeds from sales of other property
received as gifts, devises, or bequests shall be deposited in the
Treasury and shall be disbursed upon the order of the Chair-
man. Property accepted pursuant to this section, and the pro-
ceeds thereof, shall be used as nearly as possible in accordance
with the terms of the gifts, devises, or bequests. For purposes
of Federal income, estate, or gift taxes, property accepted
under this section shall be considered as a gift, devise, or be-
quest to the United States;

(13) accept voluntary and uncompensated services, not-
withstanding the provisions of section 1342 of title 31;

(14) on request of the head of an agency, furnish assist-
ance and advice on matters of administrative procedure;

(15) exercise such additional authority as the Council or
Assembly delegates to him; and

(16) request any administrative agency to notify the Chair-
man of its intent to enter into any contract with any person
outside the agency to study the efficiency, adequacy, of fairness
of an agency proceeding (as defined in section 551(12) of this
title).

The Chairman shall preside at meetings of the Council and at each
plenary session of the Conference, to which he shall make a full re-
port concerning the affairs of the Conference since the last pre-
ceding plenary session. The Chairman, on behalf of the Conference,
shall transmit to the President and Congress an annual report and
such interim reports as he considers desirable.

§ 596. Authorization of appropriations
There are authorized to be appropriated to carry out the pur-

poses of this subchapter not more than $2,000,000 for fiscal year
1990, $2,100,000 for fiscal year 1991, $2,200,000 for fiscal year
1992, $2,300,000 for fiscal year 1993, and $2,400,000 for fiscal year
1994. Of any amounts appropriated under this section, not more
than $1,500 may be made available in each fiscal year for official
representation and entertainment expenses for foreign dignitaries.
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CHAPTER 6—THE ANALYSIS OF REGULATORY
FUNCTIONS

Sec.
601. Definitions.
602. Regulatory agenda.
603. Initial regulatory flexibility analysis.
604. Final regulatory flexibility analysis.
605. Avoidance of duplicative or unnecessary analyses.
606. Effect on other law.
607. Preparation of analyses.
608. Procedure for waiver or delay of completion.
609. Procedures for gathering comments.
610. Periodic review of rules.
611. Judicial review.
612. Reports and intervention rights.

§ 601. Definitions
For purposes of this chapter—

(1) the term ‘‘agency’’ means an agency as defined in sec-
tion 551(1) of this title;

(2) the term ‘‘rule’’ means any rule for which the agency
publishes a general notice of proposed rulemaking pursuant to
section 553(b) of this title, or any other law, including any rule
of general applicability governing Federal grants to State and
local governments for which the agency provides an oppor-
tunity for notice and public comment, except that the term
‘‘rule’’ does not include a rule of particular applicability relat-
ing to rates, wages, corporate or financial structures or reorga-
nizations thereof, prices, facilities, appliances, services, or al-
lowances therefor or to valuations, costs or accounting, or prac-
tices relating to such rates, wages, structures, prices, appli-
ances, services, or allowances;

(3) the term ‘‘small business’’ has the same meaning as the
term ‘‘small business concern’’ under section 3 of the Small
Business Act, unless an agency, after consultation with the Of-
fice of Advocacy of the Small Business Administration and
after opportunity for public comment, establishes one or more
definitions of such term which are appropriate to the activities
of the agency and publishes such definition(s) in the Federal
Register;

(4) the term ‘‘small organization’’ means any not-for-profit
enterprise which is independently owned and operated and is
not dominant in its field, unless an agency establishes, after
opportunity for public comment, one or more definitions of such
term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register;

(5) the term ‘‘small governmental jurisdiction’’ means gov-
ernments of cities, counties, towns, townships, villages, school
districts, or special districts, with a population of less than fifty



75 Sec. 602CH. 6—THE ANALYSIS OF REGULATORY FUNCTIONS

1 So in law. Section 241(a)(2) of Public Law 104–121 (110 Stat. 864) amended paragraph (6)
by striking the period and inserting ‘‘; and’’, and added new paragraphs (7) and (8).

2 So in original. The comma probably should be a semicolon.

thousand, unless an agency establishes, after opportunity for
public comment, one or more definitions of such term which
are appropriate to the activities of the agency and which are
based on such factors as location in rural or sparsely populated
areas or limited revenues due to the population of such juris-
diction, and publishes such definition(s) in the Federal Reg-
ister;

(6) the term ‘‘small entity’’ shall have the same meaning
as the terms ‘‘small business’’, ‘‘small organization’’ and ‘‘small
governmental jurisdiction’’ defined in paragraphs (3), (4) and
(5) of this section; and 1

(7) the term ‘‘collection of information’’—
(A) means the obtaining, causing to be obtained, solic-

iting, or requiring the disclosure to third parties or the
public, of facts or opinions by or for an agency, regardless
of form or format, calling for either—

(i) answers to identical questions posed to, or iden-
tical reporting or recordkeeping requirements imposed
on, 10 or more persons, other than agencies, instru-
mentalities, or employees of the United States; or

(ii) answers to questions posed to agencies, instru-
mentalities, or employees of the United States which
are to be used for general statistical purposes; and
(B) shall not include a collection of information de-

scribed under section 3518(c)(1) of title 44, United States
Code.1
(8) 1 RECORDKEEPING REQUIREMENT.—The term ‘‘record-

keeping requirement’’ means a requirement imposed by an
agency on persons to maintain specified records.

§ 602. Regulatory agenda
(a) During the months of October and April of each year, each

agency shall publish in the Federal Register a regulatory flexibility
agenda which shall contain—

(1) a brief description of the subject area of any rule which
the agency expects to propose or promulgate which is likely to
have a significant economic impact on a substantial number of
small entities;

(2) a summary of the nature of any such rule under consid-
eration for each subject area listed in the agenda pursuant to
paragraph (1), the objectives and legal basis for the issuance
of the rule, and an approximate schedule for completing action
on any rule for which the agency has issued a general notice
of proposed rulemaking,2 and

(3) the name and telephone number of an agency official
knowledgeable concerning the items listed in paragraph (1).
(b) Each regulatory flexibility agenda shall be transmitted to

the Chief Counsel for Advocacy of the Small Business Administra-
tion for comment, if any.

(c) Each agency shall endeavor to provide notice of each regu-
latory flexibility agenda to small entities or their representatives
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through direct notification or publication of the agenda in publica-
tions likely to be obtained by such small entities and shall invite
comments upon each subject area on the agenda.

(d) Nothing in this section precludes an agency from consid-
ering or acting on any matter not included in a regulatory flexi-
bility agenda, or requires an agency to consider or act on any mat-
ter listed in such agenda.

§ 603. Initial regulatory flexibility analysis
(a) Whenever an agency is required by section 553 of this title,

or any other law, to publish general notice of proposed rulemaking
for any proposed rule, or publishes a notice of proposed rulemaking
for an interpretative rule involving the internal revenue laws of the
United States, the agency shall prepare and make available for
public comment an initial regulatory flexibility analysis. Such anal-
ysis shall describe the impact of the proposed rule on small enti-
ties. The initial regulatory flexibility analysis or a summary shall
be published in the Federal Register at the time of the publication
of general notice of proposed rulemaking for the rule. The agency
shall transmit a copy of the initial regulatory flexibility analysis to
the Chief Counsel for Advocacy of the Small Business Administra-
tion. In the case of an interpretative rule involving the internal
revenue laws of the United States, this chapter applies to interpre-
tative rules published in the Federal Register for codification in the
Code of Federal Regulations, but only to the extent that such inter-
pretative rules impose on small entities a collection of information
requirement.

(b) Each initial regulatory flexibility analysis required under
this section shall contain—

(1) a description of the reasons why action by the agency
is being considered;

(2) a succinct statement of the objectives of, and legal basis
for, the proposed rule;

(3) a description of and, where feasible, an estimate of the
number of small entities to which the proposed rule will apply;

(4) a description of the projected reporting, recordkeeping
and other compliance requirements of the proposed rule, in-
cluding an estimate of the classes of small entities which will
be subject to the requirement and the type of professional
skills necessary for preparation of the report or record;1

(5) an identification, to the extent practicable, of all rel-
evant Federal rules which may duplicate, overlap or conflict
with the proposed rule.
(c) Each initial regulatory flexibility analysis shall also contain

a description of any significant alternatives to the proposed rule
which accomplish the stated objectives of applicable statutes and
which minimize any significant economic impact of the proposed
rule on small entities. Consistent with the stated objectives of ap-
plicable statutes, the analysis shall discuss significant alternatives
such as—
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(1) the establishment of differing compliance or reporting
requirements or timetables that take into account the re-
sources available to small entities;

(2) the clarification, consolidation, or simplification of com-
pliance and reporting requirements under the rule for such
small entities;

(3) the use of performance rather than design standards;
and

(4) an exemption from coverage of the rule, or any part
thereof, for such small entities.

§ 604. Final regulatory flexibility analysis
(a) When an agency promulgates a final rule under section 553

of this title, after being required by that section or any other law
to publish a general notice of proposed rulemaking, or promulgates
a final interpretative rule involving the internal revenue laws of
the United States as described in section 603(a), the agency shall
prepare a final regulatory flexibility analysis. Each final regulatory
flexibility analysis shall contain—

(1) a succinct statement of the need for, and objectives of,
the rule;

(2) a summary of the significant issues raised by the public
comments in response to the initial regulatory flexibility anal-
ysis, a summary of the assessment of the agency of such
issues, and a statement of any changes made in the proposed
rule as a result of such comments;

(3) a description of and an estimate of the number of small
entities to which the rule will apply or an explanation of why
no such estimate is available;

(4) a description of the projected reporting, recordkeeping
and other compliance requirements of the rule, including an es-
timate of the classes of small entities which will be subject to
the requirement and the type of professional skills necessary
for preparation of the report or record; and

(5) a description of the steps the agency has taken to mini-
mize the significant economic impact on small entities con-
sistent with the stated objectives of applicable statutes, includ-
ing a statement of the factual, policy, and legal reasons for se-
lecting the alternative adopted in the final rule and why each
one of the other significant alternatives to the rule considered
by the agency which affect the impact on small entities was re-
jected.
(b) The agency shall make copies of the final regulatory flexi-

bility analysis available to members of the public and shall publish
in the Federal Register such analysis or a summary thereof.

§ 605. Avoidance of duplicative or unnecessary analyses
(a) Any Federal agency may perform the analyses required by

sections 602, 603, and 604 of this title in conjunction with or as a
part of any other agenda or analysis required by any other law if
such other analysis satisfies the provisions of such sections.

(b) Sections 603 and 604 of this title shall not apply to any pro-
posed or final rule if the head of the agency certifies that the rule
will not, if promulgated, have a significant economic impact on a
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substantial number of small entities. If the head of the agency
makes a certification under the preceding sentence, the agency
shall publish such certification in the Federal Register at the time
of publication of general notice of proposed rulemaking for the rule
or at the time of publication of the final rule, along with a state-
ment providing the factual basis for such certification. The agency
shall provide such certification and statement to the Chief Counsel
for Advocacy of the Small Business Administration.

(c) In order to avoid duplicative action, an agency may consider
a series of closely related rules as one rule for the purposes of sec-
tions 602, 603, 604 and 610 of this title.

§ 606. Effect on other law
The requirements of sections 603 and 604 of this title do not

alter in any manner standards otherwise applicable by law to agen-
cy action.

§ 607. Preparation of analyses
In complying with the provisions of sections 603 and 604 of

this title, an agency may provide either a quantifiable or numerical
description of the effects of a proposed rule or alternatives to the
proposed rule, or more general descriptive statements if quantifica-
tion is not practicable or reliable.

§ 608. Procedure for waiver or delay of completion
(a) An agency head may waive or delay the completion of some

or all of the requirements of section 603 of this title by publishing
in the Federal Register, not later than the date of publication of
the final rule, a written finding, with reasons therefor, that the
final rule is being promulgated in response to an emergency that
makes compliance or timely compliance with the provisions of sec-
tion 603 of this title impracticable.

(b) Except as provided in section 605(b), an agency head may
not waive the requirements of section 604 of this title. An agency
head may delay the completion of the requirements of section 604
of this title for a period of not more than one hundred and eighty
days after the date of publication in the Federal Register of a final
rule by publishing in the Federal Register, not later than such date
of publication, a written finding, with reasons therefor, that the
final rule is being promulgated in response to an emergency that
makes timely compliance with the provisions of section 604 of this
title impracticable. If the agency has not prepared a final regu-
latory analysis pursuant to section 604 of this title within one hun-
dred and eighty days from the date of publication of the final rule,
such rule shall lapse and have no effect. Such rule shall not be re-
promulgated until a final regulatory flexibility analysis has been
completed by the agency.

§ 609. Procedures for gathering comments
(a) When any rule is promulgated which will have a significant

economic impact on a substantial number of small entities, the
head of the agency promulgating the rule or the official of the agen-
cy with statutory responsibility for the promulgation of the rule
shall assure that small entities have been given an opportunity to
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1 Section 244(a)(1) of Public Law 104–121 (110 Stat. 867) attempted to amend section 609 by
inserting ‘‘the reasonable use of’’ before ‘‘techniques,’’. No comma appears after ‘‘techniques’’,
therefore the amendment was not executed.

2 So in law. See section 244(a)(4) of Public Law 104–121 (110 Stat. 867).

participate in the rulemaking for the rule through techniques 1

such as—
(1) the inclusion in an advanced notice of proposed rule-

making, if issued, of a statement that the proposed rule may
have a significant economic effect on a substantial number of
small entities;

(2) the publication of general notice of proposed rule-
making in publications likely to be obtained by small entities;

(3) the direct notification of interested small entities;
(4) the conduct of open conferences or public hearings con-

cerning the rule for small entities including soliciting and re-
ceiving comments over computer networks; and

(5) the adoption or modification of agency procedural rules
to reduce the cost or complexity of participation in the rule-
making by small entities.
(b) Prior to publication of an initial regulatory flexibility anal-

ysis which a covered agency is required to conduct by this
chapter—

(1) a covered agency shall notify the Chief Counsel for Ad-
vocacy of the Small Business Administration and provide the
Chief Counsel with information on the potential impacts of the
proposed rule on small entities and the type of small entities
that might be affected;

(2) not later than 15 days after the date of receipt of the
materials described in paragraph (1), the Chief Counsel shall
identify individuals representative of affected small entities for
the purpose of obtaining advice and recommendations from
those individuals about the potential impacts of the proposed
rule;

(3) the agency shall convene a review panel for such rule
consisting wholly of full time Federal employees of the office
within the agency responsible for carrying out the proposed
rule, the Office of Information and Regulatory Affairs within
the Office of Management and Budget, and the Chief Counsel;

(4) the panel shall review any material the agency has pre-
pared in connection with this chapter, including any draft pro-
posed rule, collect advice and recommendations of each indi-
vidual small entity representative identified by the agency
after consultation with the Chief Counsel, on issues related to
subsections 603(b), paragraphs (3), (4) and (5) and 603(c); 2

(5) not later than 60 days after the date a covered agency
convenes a review panel pursuant to paragraph (3), the review
panel shall report on the comments of the small entity rep-
resentatives and its findings as to issues related to subsections
603(b), paragraphs (3), (4) and (5) and 603(c) 2, provided that
such report shall be made public as part of the rulemaking
record; and

(6) where appropriate, the agency shall modify the pro-
posed rule, the initial regulatory flexibility analysis or the deci-
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sion on whether an initial regulatory flexibility analysis is re-
quired.
(c) An agency may in its discretion apply subsection (b) to rules

that the agency intends to certify under subsection 605(b), but the
agency believes may have a greater than de minimis impact on a
substantial number of small entities.

(d) For purposes of this section, the term ‘‘covered agency’’
means the Environmental Protection Agency and the Occupational
Safety and Health Administration of the Department of Labor.

(e) The Chief Counsel for Advocacy, in consultation with the in-
dividuals identified in subsection (b)(2), and with the Administrator
of the Office of Information and Regulatory Affairs within the Of-
fice of Management and Budget, may waive the requirements of
subsections (b)(3), (b)(4), and (b)(5) by including in the rulemaking
record a written finding, with reasons therefor, that those require-
ments would not advance the effective participation of small enti-
ties in the rulemaking process. For purposes of this subsection, the
factors to be considered in making such a finding are as follows:

(1) In developing a proposed rule, the extent to which the
covered agency consulted with individuals representative of af-
fected small entities with respect to the potential impacts of
the rule and took such concerns into consideration.

(2) Special circumstances requiring prompt issuance of the
rule.

(3) Whether the requirements of subsection (b) would pro-
vide the individuals identified in subsection (b)(2) with a com-
petitive advantage relative to other small entities.

§ 610. Periodic review of rules
(a) Within one hundred and eighty days after the effective date

of this chapter, each agency shall publish in the Federal Register
a plan for the periodic review of the rules issued by the agency
which have or will have a significant economic impact upon a sub-
stantial number of small entities. Such plan may be amended by
the agency at any time by publishing the revision in the Federal
Register. The purpose of the review shall be to determine whether
such rules should be continued without change, or should be
amended or rescinded, consistent with the stated objectives of ap-
plicable statutes, to minimize any significant economic impact of
the rules upon a substantial number of such small entities. The
plan shall provide for the review of all such agency rules existing
on the effective date of this chapter within ten years of that date
and for the review of such rules adopted after the effective date of
this chapter within ten years of the publication of such rules as the
final rule. If the head of the agency determines that completion of
the review of existing rules is not feasible by the established date,
he shall so certify in a statement published in the Federal Register
and may extend the completion date by one year at a time for a
total of not more than five years.

(b) In reviewing rules to minimize any significant economic im-
pact of the rule on a substantial number of small entities in a man-
ner consistent with the stated objectives of applicable statutes, the
agency shall consider the following factors—

(1) the continued need for the rule;
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(2) the nature of complaints or comments received con-
cerning the rule from the public;

(3) the complexity of the rule;
(4) the extent to which the rule overlaps, duplicates or con-

flicts with other Federal rules, and, to the extent feasible, with
State and local governmental rules; and

(5) the length of time since the rule has been evaluated or
the degree to which technology, economic conditions, or other
factors have changed in the area affected by the rule.
(c) Each year, each agency shall publish in the Federal Reg-

ister a list of the rules which have a significant economic impact
on a substantial number of small entities, which are to be reviewed
pursuant to this section during the succeeding twelve months. The
list shall include a brief description of each rule and the need for
and legal basis of such rule and shall invite public comment upon
the rule.

§ 611. Judicial review
(a)(1) For any rule subject to this chapter, a small entity that

is adversely affected or aggrieved by final agency action is entitled
to judicial review of agency compliance with the requirements of
sections 601, 604, 605(b), 608(b), and 610 in accordance with chap-
ter 7. Agency compliance with sections 607 and 609(a) shall be ju-
dicially reviewable in connection with judicial review of section 604.

(2) Each court having jurisdiction to review such rule for com-
pliance with section 553, or under any other provision of law, shall
have jurisdiction to review any claims of noncompliance with sec-
tions 601, 604, 605(b), 608(b), and 610 in accordance with chapter
7. Agency compliance with sections 607 and 609(a) shall be judi-
cially reviewable in connection with judicial review of section 604.

(3)(A) A small entity may seek such review during the period
beginning on the date of final agency action and ending one year
later, except that where a provision of law requires that an action
challenging a final agency action be commenced before the expira-
tion of one year, such lesser period shall apply to an action for judi-
cial review under this section.

(B) In the case where an agency delays the issuance of a final
regulatory flexibility analysis pursuant to section 608(b) of this
chapter, an action for judicial review under this section shall be
filed not later than—

(i) one year after the date the analysis is made available
to the public, or

(ii) where a provision of law requires that an action chal-
lenging a final agency regulation be commenced before the ex-
piration of the 1-year period, the number of days specified in
such provision of law that is after the date the analysis is
made available to the public.
(4) In granting any relief in an action under this section, the

court shall order the agency to take corrective action consistent
with this chapter and chapter 7, including, but not limited to—

(A) remanding the rule to the agency, and
(B) deferring the enforcement of the rule against small en-

tities unless the court finds that continued enforcement of the
rule is in the public interest.
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1 Section 243(b)(1) of Public Law 104–121 attempted to amend section 612(a) by striking ‘‘the
committees on the Judiciary of the Senate and the House of Representatives, the Select Com-
mittee on Small Business of the Senate, and the Committee on Small Business of the House
of Representatives’’ and inserting ‘‘the Committees on the Judiciary and Small Business of the
Senate and House of Representatives’’. The amendment was not executed because the matter
proposed to be struck is not an exact statement of the law.

(5) Nothing in this subsection shall be construed to limit the
authority of any court to stay the effective date of any rule or pro-
vision thereof under any other provision of law or to grant any
other relief in addition to the requirements of this section.

(b) In an action for the judicial review of a rule, the regulatory
flexibility analysis for such rule, including an analysis prepared or
corrected pursuant to paragraph (a)(4), shall constitute part of the
entire record of agency action in connection with such review.

(c) Compliance or noncompliance by an agency with the provi-
sions of this chapter shall be subject to judicial review only in ac-
cordance with this section.

(d) Nothing in this section bars judicial review of any other im-
pact statement or similar analysis required by any other law if ju-
dicial review of such statement or analysis is otherwise permitted
by law.

§ 612. Reports and intervention rights
(a) The Chief Counsel for Advocacy of the Small Business Ad-

ministration shall monitor agency compliance with this chapter
and shall report at least annually thereon to the President and to
the Committees on the Judiciary of the Senate and House of Rep-
resentatives, the Select Committee on Small Business of the Sen-
ate, and the Committee on Small Business of the House of Rep-
resentatives.1

(b) The Chief Counsel for Advocacy of the Small Business Ad-
ministration is authorized to appear as amicus curiae in any action
brought in a court of the United States to review a rule. In any
such action, the Chief Counsel is authorized to present his or her
views with respect to compliance with this chapter, the adequacy
of the rulemaking record with respect to small entities and the ef-
fect of the rule on small entities.

(c) A court of the United States shall grant the application of
the Chief Counsel for Advocacy of the Small Business Administra-
tion to appear in any such action for the purposes described in sub-
section (b).
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CHAPTER 7—JUDICIAL REVIEW

Sec.
701. Application; definitions.
702. Right of review.
703. Form and venue of proceeding.
704. Actions reviewable.
705. Relief pending review.
706. Scope of review.

§ 701. Application; definitions
(a) This chapter applies, according to the provisions thereof, ex-

cept to the extent that—
(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter—
(1) ‘‘agency’’ means each authority of the Government of

the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of

the United States;
(D) the government of the District of Columbia;
(E) agencies composed of representatives of the parties

or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of

war or in occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743,

and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891–1902, and
former section 1641(b)(2), of title 50, appendix; and
(2) ‘‘person’’, ‘‘rule’’, ‘‘order’’, ‘‘license’’, ‘‘sanction’’, ‘‘relief’’,

and ‘‘agency action’’ have the meanings given them by section
551 of this title.

§ 702. Right of review
A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof. An ac-
tion in a court of the United States seeking relief other than money
damages and stating a claim that an agency or an officer or em-
ployee thereof acted or failed to act in an official capacity or under
color of legal authority shall not be dismissed nor relief therein be
denied on the ground that it is against the United States or that
the United States is an indispensable party. The United States
may be named as a defendant in any such action, and a judgment
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or decree may be entered against the United States: Provided, That
any mandatory or injunctive decree shall specify the Federal officer
or officers (by name or by title), and their successors in office, per-
sonally responsible for compliance. Nothing herein (1) affects other
limitations on judicial review or the power or duty of the court to
dismiss any action or deny relief on any other appropriate legal or
equitable ground; or (2) confers authority to grant relief if any
other statute that grants consent to suit expressly or impliedly for-
bids the relief which is sought.

§ 703. Form and venue of proceeding
The form of proceeding for judicial review is the special statu-

tory review proceeding relevant to the subject matter in a court
specified by statute or, in the absence or inadequacy thereof, any
applicable form of legal action, including actions for declaratory
judgments or writs of prohibitory or mandatory injunction or ha-
beas corpus, in a court of competent jurisdiction. If no special stat-
utory review proceeding is applicable, the action for judicial review
may be brought against the United States, the agency by its official
title, or the appropriate officer. Except to the extent that prior, ade-
quate, and exclusive opportunity for judicial review is provided by
law, agency action is subject to judicial review in civil or criminal
proceedings for judicial enforcement.

§ 704. Actions reviewable
Agency action made reviewable by statute and final agency ac-

tion for which there is no other adequate remedy in a court are
subject to judicial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action. Except as other-
wise expressly required by statute, agency action otherwise final is
final for the purposes of this section whether or not there has been
presented or determined an application for a declaratory order, for
any form of reconsideration, or, unless the agency otherwise re-
quires by rule and provides that the action meanwhile is inoper-
ative, for an appeal to superior agency authority.

§ 705. Relief pending review
When an agency finds that justice so requires, it may postpone

the effective date of action taken by it, pending judicial review. On
such conditions as may be required and to the extent necessary to
prevent irreparable injury, the reviewing court, including the court
to which a case may be taken on appeal from or on application for
certiorari or other writ to a reviewing court, may issue all nec-
essary and appropriate process to postpone the effective date of an
agency action or to preserve status or rights pending conclusion of
the review proceedings.

§ 706. Scope of review
To the extent necessary to decision and when presented, the

reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action. The reviewing
court shall—
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(1) compel agency action unlawfully withheld or unreason-
ably delayed; and

(2) hold unlawful and set aside agency action, findings,
and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law;

(B) contrary to constitutional right, power, privilege,
or immunity;

(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case sub-

ject to sections 556 and 557 of this title or otherwise re-
viewed on the record of an agency hearing provided by
statute; or

(F) unwarranted by the facts to the extent that the
facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
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CHAPTER 8—CONGRESSIONAL REVIEW OF AGENCY
RULEMAKING

Sec.
801. Congressional review.
802. Congressional disapproval procedure.
803. Special rule on statutory, regulatory, and judicial deadlines.
804. Definitions.
805. Judicial review.
806. Applicability; severability.
807. Exemption for monetary policy.
808. Effective date of certain rules.

§ 801. Congressional review
(a)(1)(A) Before a rule can take effect, the Federal agency pro-

mulgating such rule shall submit to each House of the Congress
and to the Comptroller General a report containing—

(i) a copy of the rule;
(ii) a concise general statement relating to the rule, includ-

ing whether it is a major rule; and
(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report under subpara-
graph (A), the Federal agency promulgating the rule shall submit
to the Comptroller General and make available to each House of
Congress—

(i) a complete copy of the cost-benefit analysis of the rule,
if any;

(ii) the agency’s actions relevant to sections 603, 604, 605,
607, and 609;

(iii) the agency’s actions relevant to sections 202, 203, 204,
and 205 of the Unfunded Mandates Reform Act of 1995; and

(iv) any other relevant information or requirements under
any other Act and any relevant Executive orders.
(C) Upon receipt of a report submitted under subparagraph

(A), each House shall provide copies of the report to the chairman
and ranking member of each standing committee with jurisdiction
under the rules of the House of Representatives or the Senate to
report a bill to amend the provision of law under which the rule
is issued.

(2)(A) The Comptroller General shall provide a report on each
major rule to the committees of jurisdiction in each House of the
Congress by the end of 15 calendar days after the submission or
publication date as provided in section 802(b)(2). The report of the
Comptroller General shall include an assessment of the agency’s
compliance with procedural steps required by paragraph (1)(B).

(B) Federal agencies shall cooperate with the Comptroller Gen-
eral by providing information relevant to the Comptroller General’s
report under subparagraph (A).

(3) A major rule relating to a report submitted under para-
graph (1) shall take effect on the latest of—
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(A) the later of the date occurring 60 days after the date
on which—

(i) the Congress receives the report submitted under
paragraph (1); or

(ii) the rule is published in the Federal Register, if so
published;
(B) if the Congress passes a joint resolution of disapproval

described in section 802 relating to the rule, and the President
signs a veto of such resolution, the earlier date—

(i) on which either House of Congress votes and fails
to override the veto of the President; or

(ii) occurring 30 session days after the date on which
the Congress received the veto and objections of the Presi-
dent; or
(C) the date the rule would have otherwise taken effect, if

not for this section (unless a joint resolution of disapproval
under section 802 is enacted).
(4) Except for a major rule, a rule shall take effect as otherwise

provided by law after submission to Congress under paragraph (1).
(5) Notwithstanding paragraph (3), the effective date of a rule

shall not be delayed by operation of this chapter beyond the date
on which either House of Congress votes to reject a joint resolution
of disapproval under section 802.

(b)(1) A rule shall not take effect (or continue), if the Congress
enacts a joint resolution of disapproval, described under section
802, of the rule.

(2) A rule that does not take effect (or does not continue) under
paragraph (1) may not be reissued in substantially the same form,
and a new rule that is substantially the same as such a rule may
not be issued, unless the reissued or new rule is specifically author-
ized by a law enacted after the date of the joint resolution dis-
approving the original rule.

(c)(1) Notwithstanding any other provision of this section (ex-
cept subject to paragraph (3)), a rule that would not take effect by
reason of subsection (a)(3) may take effect, if the President makes
a determination under paragraph (2) and submits written notice of
such determination to the Congress.

(2) Paragraph (1) applies to a determination made by the
President by Executive order that the rule should take effect be-
cause such rule is—

(A) necessary because of an imminent threat to health or
safety or other emergency;

(B) necessary for the enforcement of criminal laws;
(C) necessary for national security; or
(D) issued pursuant to any statute implementing an inter-

national trade agreement.
(3) An exercise by the President of the authority under this

subsection shall have no effect on the procedures under section 802
or the effect of a joint resolution of disapproval under this section.

(d)(1) In addition to the opportunity for review otherwise pro-
vided under this chapter, in the case of any rule for which a report
was submitted in accordance with subsection (a)(1)(A) during the
period beginning on the date occurring—

(A) in the case of the Senate, 60 session days, or
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(B) in the case of the House of Representatives, 60 legisla-
tive days,

before the date the Congress adjourns a session of Congress
through the date on which the same or succeeding Congress first
convenes its next session, section 802 shall apply to such rule in
the succeeding session of Congress.

(2)(A) In applying section 802 for purposes of such additional
review, a rule described under paragraph (1) shall be treated as
though—

(i) such rule were published in the Federal Register (as a
rule that shall take effect) on—

(I) in the case of the Senate, the 15th session day, or
(II) in the case of the House of Representatives, the

15th legislative day,
after the succeeding session of Congress first convenes; and

(ii) a report on such rule were submitted to Congress
under subsection (a)(1) on such date.
(B) Nothing in this paragraph shall be construed to affect the

requirement under subsection (a)(1) that a report shall be sub-
mitted to Congress before a rule can take effect.

(3) A rule described under paragraph (1) shall take effect as
otherwise provided by law (including other subsections of this sec-
tion).

(e)(1) For purposes of this subsection, section 802 shall also
apply to any major rule promulgated between March 1, 1996, and
the date of the enactment of this chapter.

(2) In applying section 802 for purposes of Congressional re-
view, a rule described under paragraph (1) shall be treated as
though—

(A) such rule were published in the Federal Register on
the date of enactment of this chapter; and

(B) a report on such rule were submitted to Congress
under subsection (a)(1) on such date.
(3) The effectiveness of a rule described under paragraph (1)

shall be as otherwise provided by law, unless the rule is made of
no force or effect under section 802.

(f) Any rule that takes effect and later is made of no force or
effect by enactment of a joint resolution under section 802 shall be
treated as though such rule had never taken effect.

(g) If the Congress does not enact a joint resolution of dis-
approval under section 802 respecting a rule, no court or agency
may infer any intent of the Congress from any action or inaction
of the Congress with regard to such rule, related statute, or joint
resolution of disapproval.

§ 802. Congressional disapproval procedure
(a) For purposes of this section, the term ‘‘joint resolution’’

means only a joint resolution introduced in the period beginning on
the date on which the report referred to in section 801(a)(1)(A) is
received by Congress and ending 60 days thereafter (excluding
days either House of Congress is adjourned for more than 3 days
during a session of Congress), the matter after the resolving clause
of which is as follows: ‘‘That Congress disapproves the rule sub-
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mitted by the ��� relating to ��, and such rule shall have no
force or effect.’’ (The blank spaces being appropriately filled in).

(b)(1) A joint resolution described in subsection (a) shall be re-
ferred to the committees in each House of Congress with jurisdic-
tion.

(2) For purposes of this section, the term ‘‘submission or publi-
cation date’’ means the later of the date on which—

(A) the Congress receives the report submitted under sec-
tion 801(a)(1); or

(B) the rule is published in the Federal Register, if so pub-
lished.
(c) In the Senate, if the committee to which is referred a joint

resolution described in subsection (a) has not reported such joint
resolution (or an identical joint resolution) at the end of 20 cal-
endar days after the submission or publication date defined under
subsection (b)(2), such committee may be discharged from further
consideration of such joint resolution upon a petition supported in
writing by 30 Members of the Senate, and such joint resolution
shall be placed on the calendar.

(d)(1) In the Senate, when the committee to which a joint reso-
lution is referred has reported, or when a committee is discharged
(under subsection (c)) from further consideration of a joint resolu-
tion described in subsection (a), it is at any time thereafter in order
(even though a previous motion to the same effect has been dis-
agreed to) for a motion to proceed to the consideration of the joint
resolution, and all points of order against the joint resolution (and
against consideration of the joint resolution) are waived. The mo-
tion is not subject to amendment, or to a motion to postpone, or to
a motion to proceed to the consideration of other business. A mo-
tion to reconsider the vote by which the motion is agreed to or dis-
agreed to shall not be in order. If a motion to proceed to the consid-
eration of the joint resolution is agreed to, the joint resolution shall
remain the unfinished business of the Senate until disposed of.

(2) In the Senate, debate on the joint resolution, and on all de-
batable motions and appeals in connection therewith, shall be lim-
ited to not more than 10 hours, which shall be divided equally be-
tween those favoring and those opposing the joint resolution. A mo-
tion further to limit debate is in order and not debatable. An
amendment to, or a motion to postpone, or a motion to proceed to
the consideration of other business, or a motion to recommit the
joint resolution is not in order.

(3) In the Senate, immediately following the conclusion of the
debate on a joint resolution described in subsection (a), and a sin-
gle quorum call at the conclusion of the debate if requested in ac-
cordance with the rules of the Senate, the vote on final passage of
the joint resolution shall occur.

(4) Appeals from the decisions of the Chair relating to the ap-
plication of the rules of the Senate to the procedure relating to a
joint resolution described in subsection (a) shall be decided without
debate.

(e) In the Senate the procedure specified in subsection (c) or (d)
shall not apply to the consideration of a joint resolution respecting
a rule—
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(1) after the expiration of the 60 session days beginning
with the applicable submission or publication date, or

(2) if the report under section 801(a)(1)(A) was submitted
during the period referred to in section 801(d)(1), after the ex-
piration of the 60 session days beginning on the 15th session
day after the succeeding session of Congress first convenes.
(f) If, before the passage by one House of a joint resolution of

that House described in subsection (a), that House receives from
the other House a joint resolution described in subsection (a), then
the following procedures shall apply:

(1) The joint resolution of the other House shall not be re-
ferred to a committee.

(2) With respect to a joint resolution described in sub-
section (a) of the House receiving the joint resolution—

(A) the procedure in that House shall be the same as
if no joint resolution had been received from the other
House; but

(B) the vote on final passage shall be on the joint reso-
lution of the other House.

(g) This section is enacted by Congress—
(1) as an exercise of the rulemaking power of the Senate

and House of Representatives, respectively, and as such it is
deemed a part of the rules of each House, respectively, but ap-
plicable only with respect to the procedure to be followed in
that House in the case of a joint resolution described in sub-
section (a), and it supersedes other rules only to the extent
that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure
of that House) at any time, in the same manner, and to the
same extent as in the case of any other rule of that House.

§ 803. Special rule on statutory, regulatory, and judicial
deadlines

(a) In the case of any deadline for, relating to, or involving any
rule which does not take effect (or the effectiveness of which is ter-
minated) because of enactment of a joint resolution under section
802, that deadline is extended until the date 1 year after the date
of enactment of the joint resolution. Nothing in this subsection
shall be construed to affect a deadline merely by reason of the post-
ponement of a rule’s effective date under section 801(a).

(b) The term ‘‘deadline’’ means any date certain for fulfilling
any obligation or exercising any authority established by or under
any Federal statute or regulation, or by or under any court order
implementing any Federal statute or regulation.

§ 804. Definitions
For purposes of this chapter—

(1) The term ‘‘Federal agency’’ means any agency as that
term is defined in section 551(1).

(2) The term ‘‘major rule’’ means any rule that the Admin-
istrator of the Office of Information and Regulatory Affairs of
the Office of Management and Budget finds has resulted in or
is likely to result in—
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(A) an annual effect on the economy of $100,000,000
or more;

(B) a major increase in costs or prices for consumers,
individual industries, Federal, State, or local government
agencies, or geographic regions; or

(C) significant adverse effects on competition, employ-
ment, investment, productivity, innovation, or on the abil-
ity of United States-based enterprises to compete with for-
eign-based enterprises in domestic and export markets.

The term does not include any rule promulgated under the
Telecommunications Act of 1996 and the amendments made by
that Act.

(3) The term ‘‘rule’’ has the meaning given such term in
section 551, except that such term does not include—

(A) any rule of particular applicability, including a
rule that approves or prescribes for the future rates,
wages, prices, services, or allowances therefor, corporate or
financial structures, reorganizations, mergers, or acquisi-
tions thereof, or accounting practices or disclosures bearing
on any of the foregoing;

(B) any rule relating to agency management or per-
sonnel; or

(C) any rule of agency organization, procedure, or
practice that does not substantially affect the rights or ob-
ligations of non-agency parties.

§ 805. Judicial review
No determination, finding, action, or omission under this chap-

ter shall be subject to judicial review.

§ 806. Applicability; severability
(a) This chapter shall apply notwithstanding any other provi-

sion of law.
(b) If any provision of this chapter or the application of any

provision of this chapter to any person or circumstance, is held in-
valid, the application of such provision to other persons or cir-
cumstances, and the remainder of this chapter, shall not be af-
fected thereby.

§ 807. Exemption for monetary policy
Nothing in this chapter shall apply to rules that concern mone-

tary policy proposed or implemented by the Board of Governors of
the Federal Reserve System or the Federal Open Market Com-
mittee.

§ 808. Effective date of certain rules
Notwithstanding section 801—

(1) any rule that establishes, modifies, opens, closes, or
conducts a regulatory program for a commercial, recreational,
or subsistence activity related to hunting, fishing, or camping,
or

(2) any rule which an agency for good cause finds (and in-
corporates the finding and a brief statement of reasons therefor
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in the rule issued) that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest,

shall take effect at such time as the Federal agency promulgating
the rule determines.
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CHAPTER 9—EXECUTIVE REORGANIZATION

Sec.
901. Purpose.
902. Definitions.
903. Reorganization plans.
904. Additional contents of reorganization plan.
905. Limitation on powers.
906. Effective date and publication of reorganization plans.
907. Effect on other laws, pending legal proceedings, and unexpended appropria-

tions.
908. Rules of Senate and House of Representatives on reorganization plans.
909. Terms of resolution.
910. Introduction and reference of resolution.
911. Discharge of committee considering resolution.
912. Procedure after report or discharge of committee; debate; vote on final

passage.

§ 901. Purpose
(a) The Congress declares that it is the policy of the United

States—
(1) to promote the better execution of the laws, the more

effective management of the executive branch and of its agen-
cies and functions, and the expeditious administration of the
public business;

(2) to reduce expenditures and promote economy to the
fullest extent consistent with the efficient operation of the Gov-
ernment;

(3) to increase the efficiency of the operations of the Gov-
ernment to the fullest extent practicable;

(4) to group, coordinate, and consolidate agencies and func-
tions of the Government, as nearly as may be, according to
major purposes;

(5) to reduce the number of agencies by consolidating those
having similar functions under a single head, and to abolish
such agencies or functions thereof as may not be necessary for
the efficient conduct of the Government; and

(6) to eliminate overlapping and duplication of effort.
(b) Congress declares that the public interest demands the car-

rying out of the purposes of subsection (a) of this section and that
the purposes may be accomplished in great measure by proceeding
under this chapter, and can be accomplished more speedily thereby
than by the enactment of specific legislation.

(c) It is the intent of Congress that the President should pro-
vide appropriate means for broad citizen advice and participation
in restructuring and reorganizing the executive branch.

(d) The President shall from time to time examine the organi-
zation of all agencies and shall determine what changes in such or-
ganization are necessary to carry out any policy set forth in sub-
section (a) of this section.
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§ 902. Definitions
For the purpose of this chapter—

(1) ‘‘agency’’ means—
(A) an Executive agency or part thereof; and
(B) an office or officer in the executive branch;

but does not include the General Accounting Office or the
Comptroller General of the United States;

(2) ‘‘reorganization’’ means a transfer, consolidation, co-
ordination, authorization, or abolition, referred to in section
903 of this title; and

(3) ‘‘officer’’ is not limited by section 2104 of this title.

§ 903. Reorganization plans
(a) Whenever the President, after investigation, finds that

changes in the organization of agencies are necessary to carry out
any policy set forth in section 901(a) of this title, he shall prepare
a reorganization plan specifying the reorganizations he finds are
necessary. Any plan may provide for—

(1) the transfer of the whole or a part of an agency, or of
the whole or a part of the functions thereof, to the jurisdiction
and control of another agency;

(2) the abolition of all or a part of the functions of an agen-
cy, except that no enforcement function or statutory program
shall be abolished by the plan;

(3) the consolidation or coordination of the whole or a part
of an agency, or of the whole or a part of the functions thereof,
with the whole or a part of another agency or the functions
thereof;

(4) the consolidation or coordination of part of an agency
or the functions thereof with another part of the same agency
or the functions thereof;

(5) the authorization of an officer to delegate any of his
functions; or

(6) the abolition of the whole or a part of an agency which
agency or part does not have, or on the taking effect of the re-
organization plan will not have, any functions.

The President shall transmit the plan (bearing an identification
number) to the Congress together with a declaration that, with re-
spect to each reorganization included in the plan, he has found that
the reorganization is necessary to carry out any policy set forth in
section 901(a) of this title.

(b) The President shall have a reorganization plan delivered to
both Houses on the same day and to each House while it is in ses-
sion, except that no more than three plans may be pending before
the Congress at one time. In his message transmitting a reorga-
nization plan, the President shall specify with respect to each aboli-
tion of a function included in the plan the statutory authority for
the exercise of the function. The message shall also estimate any
reduction or increase in expenditures (itemized so far as prac-
ticable), and describe any improvements in management, delivery
of Federal services, execution of the laws, and increases in effi-
ciency of Government operations, which it is expected will be real-
ized as a result of the reorganizations included in the plan. In addi-
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tion, the President’s message shall include an implementation sec-
tion which shall (1) describe in detail (A) the actions necessary or
planned to complete the reorganization, (B) the anticipated nature
and substance of any orders, directives, and other administrative
and operational actions which are expected to be required for com-
pleting or implementing the reorganization, and (C) any prelimi-
nary actions which have been taken in the implementation process,
and (2) contain a projected timetable for completion of the imple-
mentation process. The President shall also submit such further
background or other information as the Congress may require for
its consideration of the plan.

(c) Any time during the period of 60 calendar days of contin-
uous session of Congress after the date on which the plan is trans-
mitted to it, but before any resolution described in section 909 has
been ordered reported in either House, the President may make
amendments or modifications to the plan, consistent with sections
903–905 of this title, which modifications or revisions shall there-
after be treated as a part of the reorganization plan originally
transmitted and shall not affect in any way the time limits other-
wise provided for in this chapter. The President may withdraw the
plan any time prior to the conclusion of 90 calendar days of contin-
uous session of Congress following the date on which the plan is
submitted to Congress.

§ 904. Additional contents of reorganization plan
A reorganization plan transmitted by the President under sec-

tion 903 of this title—
(1) may, subject to section 905, change, in such cases as

the President considers necessary, the name of an agency af-
fected by a reorganization and the title of its head, and shall
designate the name of an agency resulting from a reorganiza-
tion and the title of its head;

(2) may provide for the appointment and pay of the head
and one or more officers of any agency (including an agency re-
sulting from a consolidation or other type of reorganization) if
the President finds, and in his message transmitting the plan
declares, that by reason of a reorganization made by the plan
the provisions are necessary;

(3) shall provide for the transfer or other disposition of the
records, property, and personnel affected by a reorganization;

(4) shall provide for the transfer of such unexpended bal-
ances of appropriations, and of other funds, available for use
in connection with a function or agency affected by a reorga-
nization, as the President considers necessary by reason of the
reorganization for use in connection with the functions affected
by the reorganization, or for the use of the agency which shall
have the functions after the reorganization plan is effective;
and

(5) shall provide for terminating the affairs of an agency
abolished.

A reorganization plan transmitted by the President containing pro-
visions authorized by paragraph (2) of this section may provide
that the head of an agency be an individual or a commission or
board with more than one member. In the case of an appointment
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of the head of such an agency, the term of office may not be fixed
at more than four years, the pay may not be at a rate in excess
of that found by the President to be applicable to comparable offi-
cers in the executive branch, and if the appointment is not to a po-
sition in the competitive service, it shall be by the President, by
and with the advice and consent of the Senate. Any reorganization
plan transmitted by the President containing provisions required
by paragraph (4) of this section shall provide for the transfer of un-
expended balances only if such balances are used for the purposes
for which the appropriation was originally made.

§ 905. Limitation on powers
(a) A reorganization plan may not provide for, and a reorga-

nization under this chapter may not have the effect of—
(1) creating a new executive department or renaming an

existing executive department, abolishing or transferring an
executive department or independent regulatory agency, or all
the functions thereof, or consolidating two or more executive
departments or two or more independent regulatory agencies,
or all the functions thereof;

(2) continuing an agency beyond the period authorized by
law for its existence or beyond the time when it would have
terminated if the reorganization had not been made;

(3) continuing a function beyond the period authorized by
law for its exercise or beyond the time when it would have ter-
minated if the reorganization had not been made;

(4) authorizing an agency to exercise a function which is
not expressly authorized by law at the time the plan is trans-
mitted to Congress;

(5) creating a new agency which is not a component or part
of an existing executive department or independent agency;

(6) increasing the term of an office beyond that provided
by law for the office; or

(7) dealing with more than one logically consistent subject
matter.
(b) A provision contained in a reorganization plan may take ef-

fect only if the plan is transmitted to Congress (in accordance with
section 903(b)) on or before December 31, 1984.

§ 906. Effective date and publication of reorganization plans
(a) Except as provided under subsection (c) of this section, a re-

organization plan shall be effective upon approval by the President
of a resolution (as defined in section 909) with respect to such plan,
if such resolution is passed by the House of Representatives and
the Senate, within the first period of 90 calendar days of contin-
uous session of Congress after the date on which the plan is trans-
mitted to Congress. Failure of either House to act upon such reso-
lution by the end of such period shall be the same as disapproval
of the resolution.

(b) For the purpose of this chapter—
(1) continuity of session is broken only by an adjournment

of Congress sine die; and
(2) the days on which either House is not in session be-

cause of an adjournment of more than three days to a day cer-
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tain are excluded in the computation of any period of time in
which Congress is in continuous session.
(c) Under provisions contained in a reorganization plan, any

provision thereof may be effective at a time later than the date on
which the plan otherwise is effective.

(d) A reorganization plan which is effective shall be printed (1)
in the Statutes at Large in the same volume as the public laws and
(2) in the Federal Register.

§ 907. Effect on other laws, pending legal proceedings, and
unexpended appropriations

(a) A statute enacted, and a regulation or other action made,
prescribed, issued, granted, or performed in respect of or by an
agency or function affected by a reorganization under this chapter,
before the effective date of the reorganization, has, except to the
extent rescinded, modified, superseded, or made inapplicable by or
under authority of law or by the abolition of a function, the same
effect as if the reorganization had not been made. However, if the
statute, regulation, or other action has vested the functions in the
agency from which it is removed under the reorganization plan, the
function, insofar as it is to be exercised after the plan becomes ef-
fective, shall be deemed as vested in the agency under which the
function is placed by the plan.

(b) For the purpose of subsection (a) of this section, ‘‘regulation
or other action’’ means a regulation, rule, order, policy, determina-
tion, directive, authorization, permit, privilege, requirement, des-
ignation, or other action.

(c) A suit, action, or other proceeding lawfully commenced by
or against the head of an agency or other officer of the United
States, in his official capacity or in relation to the discharge of his
official duties, does not abate by reason of the taking effect of a re-
organization plan under this chapter. On motion or supplemental
petition filed at any time within twelve months after the reorga-
nization plan takes effect, showing a necessity for a survival of the
suit, action, or other proceeding to obtain a settlement of the ques-
tions involved, the court may allow the suit, action, or other pro-
ceeding to be maintained by or against the successor of the head
or officer under the reorganization effected by the plan or, if there
is no successor, against such agency or officer as the President des-
ignates.

(d) The appropriations or portions of appropriations unex-
pended by reason of the operation of the chapter may not be used
for any purpose, but shall revert to the Treasury.

§ 908. Rules of Senate and House of Representatives on re-
organization plans

Sections 909 through 912 of this title are enacted by
Congress—

(1) as an exercise of the rulemaking power of the Senate
and the House of Representatives, respectively, and as such
they are deemed a part of the rules of each House, respec-
tively, but applicable only with respect to the procedure to be
followed in that House in the case of resolutions with respect
to any reorganization plans transmitted to Congress (in accord-
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ance with section 903(b) of this chapter) on or before December
31, 1984; and they supersede other rules only to the extent
that they are inconsistent therewith; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure
of that House) at any time, in the same manner and to the
same extent as in the case of any other rule of that House.

§ 909. Terms of resolution
For the purpose of sections 908 through 912 of this title, ‘‘reso-

lution’’ means only a joint resolution of the Congress, the matter
after the resolving clause of which is as follows: ‘‘That the Congress
approves the reorganization plan numbered transmitted to the
Congress by the President on , 19 .’’, and includes such
modifications and revisions as are submitted by the President
under section 903(c) of this chapter. The blank spaces therein are
to be filled appropriately. The term does not include a resolution
which specifies more than one reorganization plan.

§ 910. Introduction and reference of resolution
(a) No later than the first day of session following the day on

which a reorganization plan is transmitted to the House of Rep-
resentatives and the Senate under section 903, a resolution, as de-
fined in section 909, shall be introduced (by request) in the House
by the chairman of the Government Operations Committee of the
House, or by a Member or Members of the House designated by
such chairman; and shall be introduced (by request) in the Senate
by the chairman of the Governmental Affairs Committee of the
Senate, or by a Member or Members of the Senate designated by
such chairman.

(b) A resolution with respect to a reorganization plan shall be
referred to the Committee on Governmental Affairs of the Senate
and the Committee on Government Operations of the House (and
all resolutions with respect to the same plan shall be referred to
the same committee) by the President of the Senate or the Speaker
of the House of Representatives, as the case may be. The com-
mittee shall make its recommendations to the House of Represent-
atives or the Senate, respectively, within 75 calendar days of con-
tinuous session of Congress following the date of such resolution’s
introduction.

§ 911. Discharge of committee considering resolution
If the committee to which is referred a resolution introduced

pursuant to subsection (a) of section 910 (or, in the absence of such
a resolution, the first resolution introduced with respect to the
same reorganization plan) has not reported such resolution or iden-
tical resolution at the end of 75 calendar days of continuous session
of Congress after its introduction, such committee shall be deemed
to be discharged from further consideration of such resolution and
such resolution shall be placed on the appropriate calendar of the
House involved.
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§ 912. Procedure after report or discharge of committee; de-
bate; vote on final passage

(a) When the committee has reported, or has been deemed to
be discharged (under section 911) from further consideration of, a
resolution with respect to a reorganization plan, it is at any time
thereafter in order (even though a previous motion to the same ef-
fect has been disagreed to) for any Member of the respective House
to move to proceed to the consideration of the resolution. The mo-
tion is highly privileged and is not debatable. The motion shall not
be subject to amendment, or to a motion to postpone, or a motion
to proceed to the consideration of other business. A motion to re-
consider the vote by which the motion is agreed to or disagreed to
shall not be in order. If a motion to proceed to the consideration
of the resolution is agreed to, the resolution shall remain the unfin-
ished business of the respective House until disposed of.

(b) Debate on the resolution, and on all debatable motions and
appeals in connection therewith, shall be limited to not more than
ten hours, which shall be divided equally between individuals fa-
voring and individuals opposing the resolution. A motion further to
limit debate is in order and not debatable. An amendment to, or
a motion to postpone, or a motion to proceed to the consideration
of other business, or a motion to recommit the resolution is not in
order. A motion to reconsider the vote by which the resolution is
passed or rejected shall not be in order.

(c) Immediately following the conclusion of the debate on the
resolution with respect to a reorganization plan, and a single
quorum call at the conclusion of the debate if requested in accord-
ance with the rules of the appropriate House, the vote on final pas-
sage of the resolution shall occur.

(d) Appeals from the decisions of the Chair relating to the ap-
plication of the rules of the Senate or the House of Representatives,
as the case may be, to the procedure relating to a resolution with
respect to a reorganization plan shall be decided without debate.

(e) If, prior to the passage by one House of a resolution of that
House, that House receives a resolution with respect to the same
reorganization plan from the other House, then—

(1) the procedure in that House shall be the same as if no
resolution had been received from the other House; but

(2) the vote on final passage shall be on the resolution of
the other House.
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CHAPTER 11—OFFICE OF PERSONNEL MANAGEMENT

Sec.
1101. Office of Personnel Management.
1102. Director; Deputy Director; Associate Directors.
1103. Functions of the Director.
1104. Delegation of authority for personnel management.
1105. Administrative procedure.

§ 1101. Office of Personnel Management
The Office of Personnel Management is an independent estab-

lishment in the executive branch. The Office shall have an official
seal, which shall be judicially noticed, and shall have its principal
office in the District of Columbia, and may have field offices in
other appropriate locations.

§ 1102. Director; Deputy Director; Associate Directors
(a) There is at the head of the Office of Personnel Management

a Director of the Office of Personnel Management appointed by the
President, by and with the advice and consent of the Senate. The
term of office of any individual appointed as Director shall be 4
years.

(b) There is in the Office a Deputy Director of the Office of Per-
sonnel Management appointed by the President, by and with the
advice and consent of the Senate. The Deputy Director shall per-
form such functions as the Director may from time to time pre-
scribe and shall act as Director during the absence or disability of
the Director or when the office of Director is vacant.

(c) No individual shall, while serving as Director or Deputy Di-
rector, serve in any other office or position in the Government of
the United States except as otherwise provided by law or at the di-
rection of the President. The Director and Deputy Director shall
not recommend any individual for appointment to any position
(other than Deputy Director of the Office) which requires the ad-
vice and consent of the Senate.

(d) There may be within the Office of Personnel Management
not more than 5 Associate Directors, as determined from time to
time by the Director. Each Associate Director shall be appointed by
the Director.

§ 1103. Functions of the Director
(a) The following functions are vested in the Director of the Of-

fice of Personnel Management, and shall be performed by the Di-
rector, or subject to section 1104 of this title, by such employees of
the Office as the Director designates:

(1) securing accuracy, uniformity, and justice in the func-
tions of the Office;

(2) appointing individuals to be employed by the Office;
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(3) directing and supervising employees of the Office, dis-
tributing business among employees and organizational units
of the Office, and directing the internal management of the Of-
fice;

(4) directing the preparation of requests for appropriations
for the Office and the use and expenditure of funds by the Of-
fice;

(5) executing, administering, and enforcing—
(A) the civil service rules and regulations of the Presi-

dent and the Office and the laws governing the civil serv-
ice; and

(B) the other activities of the Office including retire-
ment and classification activities;

except with respect to functions for which the Merit Systems
Protection Board or the Special Counsel is primarily respon-
sible;

(6) reviewing the operations under chapter 87 of this title;
(7) aiding the President, as the President may request, in

preparing such civil service rules as the President prescribes,
and otherwise advising the President on actions which may be
taken to promote an efficient civil service and a systematic ap-
plication of the merit system principles, including recom-
mending policies relating to the selection, promotion, transfer,
performance, pay, conditions of service, tenure, and separation
of employees;

(8) conducting, or otherwise providing for the conduct of,
studies and research under chapter 47 of this title into meth-
ods of assuring improvements in personnel management; and

(9) incurring official reception and representation expenses
of the Office subject to any limitation prescribed in any law.
(b)(1) The Director shall publish in the Federal Register gen-

eral notice of any rule or regulation which is proposed by the Office
and the application of which does not apply solely to the Office or
its employees. Any such notice shall include the matter required
under section 553(b)(1), (2), and (3) of this title.

(2) The Director shall take steps to ensure that—
(A) any proposed rule or regulation to which paragraph (1)

of this subsection applies is posted in offices of Federal agen-
cies maintaining copies of the Federal personnel regulations;
and

(B) to the extent the Director determines appropriate and
practical, exclusive representatives of employees affected by
such proposed rule or regulation and interested members of
the public are notified of such proposed rule or regulation.
(3) Paragraphs (1) and (2) of this subsection shall not apply to

any proposed rule or regulation which is temporary in nature and
which is necessary to be implemented expeditiously as a result of
an emergency.

(4) Paragraphs (1) and (2) of this subsection and section 1105
of this title shall not apply to the establishment of any schedules
or rates of basic pay or allowances under subpart D of part III of
this title. The preceding sentence does not apply to the establish-
ment of the procedures, methodology, or criteria used to establish
such schedules, rates, or allowances.
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(c)(1) The Office of Personnel Management shall design a set
of systems, including appropriate metrics, for assessing the man-
agement of human capital by Federal agencies.

(2) The systems referred to under paragraph (1) shall be de-
fined in regulations of the Office of Personnel Management and in-
clude standards for—

(A)(i) aligning human capital strategies of agencies with
the missions, goals, and organizational objectives of those
agencies; and

(ii) integrating those strategies into the budget and stra-
tegic plans of those agencies;

(B) closing skill gaps in mission critical occupations;
(C) ensuring continuity of effective leadership through im-

plementation of recruitment, development, and succession
plans;

(D) sustaining a culture that cultivates and develops a
high performing workforce;

(E) developing and implementing a knowledge manage-
ment strategy supported by appropriate investment in training
and technology; and

(F) holding managers and human resources officers ac-
countable for efficient and effective human resources manage-
ment in support of agency missions in accordance with merit
system principles.

§ 1104. Delegation of authority for personnel management
(a) Subject to subsection (b)(3) of this section—

(1) the President may delegate, in whole or in part, author-
ity for personnel management functions, including authority
for competitive examinations, to the Director of the Office of
Personnel Management; and

(2) the Director may delegate, in whole or in part, any
function vested in or delegated to the Director, including au-
thority for competitive examinations (except competitive exami-
nations for administrative law judges appointed under section
3105 of this title, the cost of which examinations shall be reim-
bursed by payments from the agencies employing such judges
to the revolving fund established under section 1304(e)), to the
heads of agencies in the executive branch and other agencies
employing persons in the competitive service.
(b)(1) The Office shall establish standards which shall apply to

the activities of the Office or any other agency under authority del-
egated under subsection (a) of this section.

(2) The Office shall establish and maintain an oversight pro-
gram to ensure that activities under any authority delegated under
subsection (a) of this section are in accordance with the merit sys-
tem principles and the standards established under paragraph (1)
of this subsection.

(3) Nothing in subsection (a) of this section shall be construed
as affecting the responsibility of the Director to prescribe regula-
tions and to ensure compliance with the civil service laws, rules,
and regulations.
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1 So in original. The margin of this paragraph probably should be set full measure.

(4) 1 At the request of the head of an agency to whom a
function has been delegated under subsection (a)(2), the Office
may provide assistance to the agency in performing such func-
tion. Such assistance shall, to the extent determined appro-
priate by the Director of the Office, be performed on a reim-
bursable basis through the revolving fund established under
section 1304(e).
(c) If the Office makes a written finding, on the basis of infor-

mation obtained under the program established under subsection
(b)(2) of this section or otherwise, that any action taken by an
agency pursuant to authority delegated under subsection (a)(2) of
this section is contrary to any law, rule, or regulation, or is con-
trary to any standard established under subsection (b)(1) of this
section, the agency involved shall take any corrective action the Of-
fice may require.

§ 1105. Administrative procedure
Subject to section 1103(b) of this title, in the exercise of the

functions assigned under this chapter, the Director shall be subject
to subsections (b), (c), and (d) of section 553 of this title, notwith-
standing subsection (a) of such section 553.
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CASES

Sec. 1221. Individual right of action in certain reprisal cases.
Sec. 1222. Availability of other remedies.

SUBCHAPTER I—MERIT SYSTEMS PROTECTION BOARD

§ 1201. Appointment of members of the Merit Systems Pro-
tection Board

The Merit Systems Protection Board is composed of 3 members
appointed by the President, by and with the advice and consent of
the Senate, not more than 2 of whom may be adherents of the
same political party. The members of the Board shall be individ-
uals who, by demonstrated ability, background, training, or experi-
ence are especially qualified to carry out the functions of the Board.
No member of the Board may hold another office or position in the
Government of the United States, except as otherwise provided by
law or at the direction of the President. The Board shall have an
official seal which shall be judicially noticed. The Board shall have
its principal office in the District of Columbia and may have field
offices in other appropriate locations.

§ 1202. Term of office; filling vacancies; removal
(a) The term of office of each member of the Merit Systems

Protection Board is 7 years.
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(b) A member appointed to fill a vacancy occurring before the
end of a term of office of the member’s predecessor serves for the
remainder of that term. Any appointment to fill a vacancy is sub-
ject to the requirements of section 1201. Any new member serving
only a portion of a seven-year term in office may continue to serve
until a successor is appointed and has qualified, except that such
member may not continue to serve for more than one year after the
date on which the term of the member would otherwise expire, un-
less reappointed.

(c) Any member appointed for a 7-year term may not be re-
appointed to any following term but may continue to serve beyond
the expiration of the term until a successor is appointed and has
qualified, except that such member may not continue to serve for
more than one year after the date on which the term of the mem-
ber would otherwise expire under this section.

(d) Any member may be removed by the President only for in-
efficiency, neglect of duty, or malfeasance in office.

§ 1203. Chairman; Vice Chairman
(a) The President shall from time to time appoint, by and with

the advice and consent of the Senate, one of the members of the
Merit Systems Protection Board as the Chairman of the Board. The
Chairman is the chief executive and administrative officer of the
Board.

(b) The President shall from time to time designate one of the
members of the Board as Vice Chairman of the Board. During the
absence or disability of the Chairman, or when the office of Chair-
man is vacant, the Vice Chairman shall perform the functions vest-
ed in the Chairman.

(c) During the absence or disability of both the Chairman and
the Vice Chairman, or when the offices of Chairman and Vice
Chairman are vacant, the remaining Board member shall perform
the functions vested in the Chairman.

§ 1204. Powers and functions of the Merit Systems Protec-
tion Board

(a) The Merit Systems Protection Board shall—
(1) hear, adjudicate, or provide for the hearing or adjudica-

tion, of all matters within the jurisdiction of the Board under
this title, chapter 43 of title 38, or any other law, rule, or regu-
lation, and, subject to otherwise applicable provisions of law,
take final action on any such matter;

(2) order any Federal agency or employee to comply with
any order or decision issued by the Board under the authority
granted under paragraph (1) of this subsection and enforce
compliance with any such order;

(3) conduct, from time to time, special studies relating to
the civil service and to other merit systems in the executive
branch, and report to the President and to the Congress as to
whether the public interest in a civil service free of prohibited
personnel practices is being adequately protected; and

(4) review, as provided in subsection (f), rules and regula-
tions of the Office of Personnel Management.
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(b)(1) Any member of the Merit Systems Protection Board, any
administrative law judge appointed by the Board under section
3105 of this title, and any employee of the Board designated by the
Board may administer oaths, examine witnesses, take depositions,
and receive evidence.

(2) Any member of the Board, any administrative law judge ap-
pointed by the Board under section 3105, and any employee of the
Board designated by the Board may, with respect to any
individual—

(A) issue subpoenas requiring the attendance and presen-
tation of testimony of any such individual, and the production
of documentary or other evidence from any place in the United
States, any territory or possession of the United States, the
Commonwealth of Puerto Rico, or the District of Columbia; and

(B) order the taking of depositions from, and responses to
written interrogatories by, any such individual.
(3) Witnesses (whether appearing voluntarily or under sub-

poena) shall be paid the same fee and mileage allowances which
are paid subpoenaed witnesses in the courts of the United States.

(c) In the case of contumacy or failure to obey a subpoena
issued under subsection (b)(2)(A) or section 1214(b), upon applica-
tion by the Board, the United States district court for the district
in which the person to whom the subpoena is addressed resides or
is served may issue an order requiring such person to appear at
any designated place to testify or to produce documentary or other
evidence. Any failure to obey the order of the court may be pun-
ished by the court as a contempt thereof.

(d) A subpoena referred to in subsection (b)(2)(A) may, in the
case of any individual outside the territorial jurisdiction of any
court of the United States, be served in such manner as the Fed-
eral Rules of Civil Procedure prescribe for service of a subpoena in
a foreign country. To the extent that the courts of the United
States can assert jurisdiction over such individual, the United
States District Court for the District of Columbia shall have the
same jurisdiction to take any action respecting compliance under
this subsection by such individual that such court would have if
such individual were personally within the jurisdiction of such
court.

(e)(1)(A) In any proceeding under subsection (a)(1), any mem-
ber of the Board may request from the Director of the Office of Per-
sonnel Management an advisory opinion concerning the interpreta-
tion of any rule, regulation, or other policy directive promulgated
by the Office of Personnel Management.

(B)(i) The Merit Systems Protection Board may, during an in-
vestigation by the Office of Special Counsel or during the pendency
of any proceeding before the Board, issue any order which may be
necessary to protect a witness or other individual from harassment,
except that an agency (other than the Office of Special Counsel)
may not request any such order with regard to an investigation by
the Office of Special Counsel from the Board during such investiga-
tion.

(ii) An order issued under this subparagraph may be enforced
in the same manner as provided for under paragraph (2) with re-
spect to any order under subsection (a)(2).
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(2)(A) In enforcing compliance with any order under subsection
(a)(2), the Board may order that any employee charged with com-
plying with such order, other than an employee appointed by the
President by and with the advice and consent of the Senate, shall
not be entitled to receive payment for service as an employee dur-
ing any period that the order has not been complied with. The
Board shall certify to the Comptroller General of the United States
that such an order has been issued and no payment shall be made
out of the Treasury of the United States for any service specified
in such order.

(B) The Board shall prescribe regulations under which any em-
ployee who is aggrieved by the failure of any other employee to
comply with an order of the Board may petition the Board to exer-
cise its authority under subparagraph (A).

(3) In carrying out any study under subsection (a)(3), the
Board shall make such inquiries as may be necessary and, unless
otherwise prohibited by law, shall have access to personnel records
or information collected by the Office of Personnel Management
and may require additional reports from other agencies as needed.

(f)(1) At any time after the effective date of any rule or regula-
tion issued by the Director of the Office of Personnel Management
in carrying out functions under section 1103, the Board shall re-
view any provision of such rule or regulation—

(A) on its own motion;
(B) on the granting by the Board, in its sole discretion, of

any petition for such review filed with the Board by any inter-
ested person, after consideration of the petition by the Board;
or

(C) on the filing of a written complaint by the Special
Counsel requesting such review.
(2) In reviewing any provision of any rule or regulation pursu-

ant to this subsection, the Board shall declare such provision—
(A) invalid on its face, if the Board determines that such

provision would, if implemented by any agency, on its face, re-
quire any employee to violate section 2302(b); or

(B) invalidly implemented by any agency, if the Board de-
termines that such provision, as it has been implemented by
the agency through any personnel action taken by the agency
or through any policy adopted by the agency in conformity with
such provision, has required any employee to violate section
2302(b).
(3) The Director of the Office of Personnel Management, and

the head of any agency implementing any provision of any rule or
regulation under review pursuant to this subsection, shall have the
right to participate in such review.

(4) The Board shall require any agency—
(A) to cease compliance with any provisions of any rule or

regulation which the Board declares under this subsection to
be invalid on its face; and

(B) to correct any invalid implementation by the agency of
any provision of any rule or regulation which the Board de-
clares under this subsection to have been invalidly imple-
mented by the agency.
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(g) The Board may delegate the performance of any of its ad-
ministrative functions under this title to any employee of the
Board.

(h) The Board shall have the authority to prescribe such regu-
lations as may be necessary for the performance of its functions.
The Board shall not issue advisory opinions. All regulations of the
Board shall be published in the Federal Register.

(i) Except as provided in section 518 of title 28, relating to liti-
gation before the Supreme Court, attorneys designated by the
Chairman of the Board may appear for the Board, and represent
the Board, in any civil action brought in connection with any func-
tion carried out by the Board pursuant to this title or as otherwise
authorized by law.

(j) The Chairman of the Board may appoint such personnel as
may be necessary to perform the functions of the Board. Any ap-
pointment made under this subsection shall comply with the provi-
sions of this title, except that such appointment shall not be subject
to the approval or supervision of the Office of Personnel Manage-
ment or the Executive Office of the President (other than approval
required under section 3324 or subchapter VIII of chapter 33).

(k) The Board shall prepare and submit to the President, and,
at the same time, to the appropriate committees of Congress, an
annual budget of the expenses and other items relating to the
Board which shall, as revised, be included as a separate item in the
budget required to be transmitted to the Congress under section
1105 of title 31.

(l) The Board shall submit to the President, and, at the same
time, to each House of the Congress, any legislative recommenda-
tions of the Board relating to any of its functions under this title.

(m)(1) Except as provided in paragraph (2) of this subsection,
the Board, or an administrative law judge or other employee of the
Board designated to hear a case arising under section 1215, may
require payment by the agency involved of reasonable attorney fees
incurred by an employee or applicant for employment if the em-
ployee or applicant is the prevailing party and the Board, adminis-
trative law judge, or other employee (as the case may be) deter-
mines that payment by the agency is warranted in the interest of
justice, including any case in which a prohibited personnel practice
was engaged in by the agency or any case in which the agency’s
action was clearly without merit.

(2) If an employee or applicant for employment is the pre-
vailing party of a case arising under section 1215 and the decision
is based on a finding of discrimination prohibited under section
2302(b)(1) of this title, the payment of attorney fees shall be in ac-
cordance with the standards prescribed under section 706(k) of the
Civil Rights Act of 1964 (42 U.S.C. 2000e–5(k)).

§ 1205. Transmittal of information to Congress
Notwithstanding any other provision of law or any rule, regula-

tion or policy directive, any member of the Board, or any employee
of the Board designated by the Board, may transmit to the Con-
gress on the request of any committee or subcommittee thereof, by
report, testimony, or otherwise, information and views on func-
tions, responsibilities, or other matters relating to the Board, with-
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out review, clearance, or approval by any other administrative au-
thority.

§ 1206. Annual report
The Board shall submit an annual report to the President and

the Congress on its activities, which shall include a description of
significant actions taken by the Board to carry out its functions
under this title. The report shall also review the significant actions
of the Office of Personnel Management, including an analysis of
whether the actions of the Office of Personnel Management are in
accord with merit system principles and free from prohibited per-
sonnel practices.

[§§ 1207, 1208. Repealed. Public Law 101–12, § 3(a)(8), April
10, 1989, 103 Stat. 18.]
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SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL

§ 1211. Establishment
(a) There is established the Office of Special Counsel, which

shall be headed by the Special Counsel. The Office shall have an
official seal which shall be judicially noticed. The Office shall have
its principal office in the District of Columbia and shall have field
offices in other appropriate locations.

(b) The Special Counsel shall be appointed by the President, by
and with the advice and consent of the Senate, for a term of 5
years. The Special Counsel may continue to serve beyond the expi-
ration of the term until a successor is appointed and has qualified,
except that the Special Counsel may not continue to serve for more
than one year after the date on which the term of the Special
Counsel would otherwise expire under this subsection. The Special
Counsel shall be an attorney who, by demonstrated ability, back-
ground, training, or experience, is especially qualified to carry out
the functions of the position. A Special Counsel appointed to fill a
vacancy occurring before the end of a term of office of the Special
Counsel’s precedessor serves for the remainder of the term. The
Special Counsel may be removed by the President only for ineffi-
ciency, neglect of duty, or malfeasance in office. The Special Coun-
sel may not hold another office or position in the Government of
the United States, except as otherwise provided by law or at the
direction of the President.

§ 1212. Powers and functions of the Office of Special Counsel
(a) The Office of Special Counsel shall—

(1) in accordance with section 1214(a) and other applicable
provisions of this subchapter, protect employees, former em-
ployees, and applicants for employment from prohibited per-
sonnel practices;

(2) receive and investigate allegations of prohibited per-
sonnel practices, and, where appropriate—

(A) bring petitions for stays, and petitions for correc-
tive action, under section 1214; and

(B) file a complaint or make recommendations for dis-
ciplinary action under section 1215;
(3) receive, review, and, where appropriate, forward to the

Attorney General or an agency head under section 1213, disclo-
sures of violations of any law, rule, or regulation, or gross mis-
management, a gross waste of funds, an abuse of authority, or
a substantial and specific danger to public health or safety;

(4) review rules and regulations issued by the Director of
the Office of Personnel Management in carrying out functions
under section 1103 and, where the Special Counsel finds that
any such rule or regulation would, on its face or as imple-
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mented, require the commission of a prohibited personnel prac-
tice, file a written complaint with the Board; and

(5) investigate and, where appropriate, bring actions con-
cerning allegations of violations of other laws within the juris-
diction of the Office of Special Counsel (as referred to in sec-
tion 1216).
(b)(1) The Special Counsel and any employee of the Office of

Special Counsel designated by the Special Counsel may administer
oaths, examine witnesses, take depositions, and receive evidence.

(2) The Special Counsel may—
(A) issue subpoenas; and
(B) order the taking of depositions and order responses to

written interrogatories;
in the same manner as provided under section 1204.

(3)(A) In the case of contumacy or failure to obey a subpoena
issued under paragraph (2)(A), the Special Counsel may apply to
the Merit Systems Protection Board to enforce the subpoena in
court pursuant to section 1204(c).

(B) A subpoena under paragraph (2)(A) may, in the case of any
individual outside the territorial jurisdiction of any court of the
United States, be served in the manner referred to in subsection
(d) of section 1204, and the United States District Court for the
District of Columbia may, with respect to any such individual, com-
pel compliance in accordance with such subsection.

(4) Witnesses (whether appearing voluntarily or under sub-
poena) shall be paid the same fee and mileage allowances which
are paid subpoenaed witnesses in the courts of the United States.

(c)(1) Except as provided in paragraph (2), the Special Counsel
may as a matter of right intervene or otherwise participate in any
proceeding before the Merit Systems Protection Board, except that
the Special Counsel shall comply with the rules of the Board.

(2) The Special Counsel may not intervene in an action brought
by an individual under section 1221, or in an appeal brought by an
individual under section 7701, without the consent of such indi-
vidual.

(d)(1) The Special Counsel may appoint the legal, administra-
tive, and support personnel necessary to perform the functions of
the Special Counsel.

(2) Any appointment made under this subsection shall be made
in accordance with the provisions of this title, except that such ap-
pointment shall not be subject to the approval or supervision of the
Office of Personnel Management or the Executive Office of the
President (other than approval required under section 3324 or sub-
chapter VIII of chapter 33).

(e) The Special Counsel may prescribe such regulations as may
be necessary to perform the functions of the Special Counsel. Such
regulations shall be published in the Federal Register.

(f) The Special Counsel may not issue any advisory opinion
concerning any law, rule, or regulation (other than an advisory
opinion concerning chapter 15 or subchapter III of chapter 73).

(g)(1) The Special Counsel may not respond to any inquiry or
disclose any information from or about any person making an alle-
gation under section 1214(a), except in accordance with the provi-
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sions of section 552a of title 5, United States Code, or as required
by any other applicable Federal law.

(2) Notwithstanding the exception under paragraph (1), the
Special Counsel may not respond to any inquiry concerning an
evaluation of the work performance, ability, aptitude, general
qualifications, character, loyalty, or suitability for any personnel
action of any person described in paragraph (1)—

(A) unless the consent of the individual as to whom the in-
formation pertains is obtained in advance; or

(B) except upon request of an agency which requires such
information in order to make a determination concerning an
individual’s having access to the information unauthorized dis-
closure of which could be expected to cause exceptionally grave
damage to the national security.

§ 1213. Provisions relating to disclosures of violations of law,
gross mismanagement, and certain other matters

(a) This section applies with respect to—
(1) any disclosure of information by an employee, former

employee, or applicant for employment which the employee,
former employee, or applicant reasonably believes evidences—

(A) a violation of any law, rule, or regulation; or
(B) gross mismanagement, a gross waste of funds, an

abuse of authority, or a substantial and specific danger to
public health or safety;

if such disclosure is not specifically prohibited by law and if
such information is not specifically required by Executive order
to be kept secret in the interest of national defense or the con-
duct of foreign affairs; and

(2) any disclosure by an employee, former employee, or ap-
plicant for employment to the Special Counsel or to the Inspec-
tor General of an agency or another employee designated by
the head of the agency to receive such disclosures of informa-
tion which the employee, former employee, or applicant reason-
ably believes evidences—

(A) a violation of any law, rule, or regulation; or
(B) gross mismanagement, a gross waste of funds, an

abuse of authority, or a substantial and specific danger to
public health or safety.

(b) Whenever the Special Counsel receives information of a
type described in subsection (a) of this section, the Special Counsel
shall review such information and, within 15 days after receiving
the information, determine whether there is a substantial likeli-
hood that the information discloses a violation of any law, rule, or
regulation, or gross mismanagement, gross waste of funds, abuse
of authority, or substantial and specific danger to public health and
safety.

(c)(1) Subject to paragraph (2), if the Special Counsel makes a
positive determination under subsection (b) of this section, the Spe-
cial Counsel shall promptly transmit the information with respect
to which the determination was made to the appropriate agency
head and require that the agency head—
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(A) conduct an investigation with respect to the informa-
tion and any related matters transmitted by the Special Coun-
sel to the agency head; and

(B) submit a written report setting forth the findings of
the agency head within 60 days after the date on which the in-
formation is transmitted to the agency head or within any
longer period of time agreed to in writing by the Special Coun-
sel.
(2) The Special Counsel may require an agency head to conduct

an investigation and submit a written report under paragraph (1)
only if the information was transmitted to the Special Counsel by—

(A) an employee, former employee, or applicant for employ-
ment in the agency which the information concerns; or

(B) an employee who obtained the information in connec-
tion with the performance of the employee’s duties and respon-
sibilities.
(d) Any report required under subsection (c) shall be reviewed

and signed by the head of the agency and shall include—
(1) a summary of the information with respect to which

the investigation was initiated;
(2) a description of the conduct of the investigation;
(3) a summary of any evidence obtained from the inves-

tigation;
(4) a listing of any violation or apparent violation of any

law, rule, or regulation; and
(5) a description of any action taken or planned as a result

of the investigation, such as—
(A) changes in agency rules, regulations, or practices;
(B) the restoration of any aggrieved employee;
(C) disciplinary action against any employee; and
(D) referral to the Attorney General of any evidence of

a criminal violation.
(e)(1) Any such report shall be submitted to the Special Coun-

sel, and the Special Counsel shall transmit a copy to the complain-
ant, except as provided under subsection (f) of this section. The
complainant may submit comments to the Special Counsel on the
agency report within 15 days of having received a copy of the re-
port.

(2) Upon receipt of any report of the head of an agency re-
quired under subsection (c) of this section, the Special Counsel
shall review the report and determine whether—

(A) the findings of the head of the agency appear reason-
able; and

(B) the report of the agency under subsection (c)(1) of this
section contains the information required under subsection (d)
of this section.
(3) The Special Counsel shall transmit any agency report re-

ceived pursuant to subsection (c) of this section, any comments pro-
vided by the complainant pursuant to subsection (e)(1), and any ap-
propriate comments or recommendations by the Special Counsel to
the President and the congressional committees with jurisdiction
over the agency which the disclosure involves.

(4) Whenever the Special Counsel does not receive the report
of the agency within the time prescribed in subsection (c)(2) of this
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section, the Special Counsel shall transmit a copy of the informa-
tion which was transmitted to the agency head to the President
and the congressional committees with jurisdiction over the agency
which the disclosure involves together with a statement noting the
failure of the head of the agency to file the required report.

(f) In any case in which evidence of a criminal violation ob-
tained by an agency in an investigation under subsection (c) of this
section is referred to the Attorney General—

(1) the report shall not be transmitted to the complainant;
and

(2) the agency shall notify the Office of Personnel Manage-
ment and the Office of Management and Budget of the referral.
(g)(1) If the Special Counsel receives information of a type de-

scribed in subsection (a) from an individual other than an indi-
vidual described in subparagraph (A) or (B) of subsection (c)(2), the
Special Counsel may transmit the information to the head of the
agency which the information concerns. The head of such agency
shall, within a reasonable time after the information is trans-
mitted, inform the Special Counsel in writing of what action has
been or is being taken and when such action shall be completed.
The Special Counsel shall inform the individual of the report of the
agency head.

(2) If the Special Counsel receives information of a type de-
scribed in subsection (a) from an individual described in subpara-
graph (A) or (B) of subsection (c)(2), but does not make a positive
determination under subsection (b), the Special Counsel may trans-
mit the information to the head of the agency which the informa-
tion concerns, except that the information may not be transmitted
to the head of the agency without the consent of the individual.
The head of such agency shall, within a reasonable time after the
information is transmitted, inform the Special Counsel in writing
of what action has been or is being taken and when such action
will be completed. The Special Counsel shall inform the individual
of the report of the agency head.

(3) If the Special Counsel does not transmit the information to
the head of the agency under paragraph (2), the Special Counsel
shall inform the individual of—

(A) the reasons why the disclosure may not be further
acted on under this chapter; and

(B) other offices available for receiving disclosures, should
the individual wish to pursue the matter further.
(h) The identity of any individual who makes a disclosure de-

scribed in subsection (a) may not be disclosed by the Special Coun-
sel without such individual’s consent unless the Special Counsel de-
termines that the disclosure of the individual’s identity is necessary
because of an imminent danger to public health or safety or immi-
nent violation of any criminal law.

(i) Except as specifically authorized under this section, the pro-
visions of this section shall not be considered to authorize disclo-
sure of any information by any agency or any person which is—

(1) specifically prohibited from disclosure by any other pro-
vision of law; or
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(2) specifically required by Executive order to be kept se-
cret in the interest of national defense or the conduct of foreign
affairs.
(j) With respect to any disclosure of information described in

subsection (a) which involves foreign intelligence or counterintel-
ligence information, if the disclosure is specifically prohibited by
law or by Executive order, the Special Counsel shall transmit such
information to the National Security Advisor, the Permanent Select
Committee on Intelligence of the House of Representatives, and the
Select Committee on Intelligence of the Senate.

§ 1214. Investigation of prohibited personnel practices; cor-
rective action

(a)(1)(A) The Special Counsel shall receive any allegation of a
prohibited personnel practice and shall investigate the allegation to
the extent necessary to determine whether there are reasonable
grounds to believe that a prohibited personnel practice has oc-
curred, exists, or is to be taken.

(B) Within 15 days after the date of receiving an allegation of
a prohibited personnel practice under paragraph (1), the Special
Counsel shall provide written notice to the person who made the
allegation that—

(i) the allegation has been received by the Special Counsel;
and

(ii) shall include the name of a person at the Office of Spe-
cial Counsel who shall serve as a contact with the person mak-
ing the allegation.
(C) Unless an investigation is terminated under paragraph (2),

the Special Counsel shall—
(i) within 90 days after notice is provided under subpara-

graph (B), notify the person who made the allegation of the
status of the investigation and any action taken by the Office
of the Special Counsel since the filing of the allegation;

(ii) notify such person of the status of the investigation
and any action taken by the Office of the Special Counsel since
the last notice, at least every 60 days after notice is given
under clause (i); and

(iii) notify such person of the status of the investigation
and any action taken by the Special Counsel at such time as
determined appropriate by the Special Counsel.
(D) No later than 10 days before the Special Counsel termi-

nates any investigation of a prohibited personnel practice, the Spe-
cial Counsel shall provide a written status report to the person who
made the allegation of the proposed findings of fact and legal con-
clusions. The person may submit written comments about the re-
port to the Special Counsel. The Special Counsel shall not be re-
quired to provide a subsequent written status report under this
subparagraph after the submission of such written comments.

(2)(A) If the Special Counsel terminates any investigation
under paragraph (1), the Special Counsel shall prepare and trans-
mit to any person on whose allegation the investigation was initi-
ated a written statement notifying the person of—

(i) the termination of the investigation;
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(ii) a summary of relevant facts ascertained by the Special
Counsel, including the facts that support, and the facts that do
not support, the allegations of such person;

(iii) the reasons for terminating the investigation; and
(iv) a response to any comments submitted under para-

graph (1)(D).
(B) A written statement under subparagraph (A) may not be

admissible as evidence in any judicial or administrative proceeding,
without the consent of the person who received such statement
under subparagraph (A).

(3) Except in a case in which an employee, former employee,
or applicant for employment has the right to appeal directly to the
Merit Systems Protection Board under any law, rule, or regulation,
any such employee, former employee, or applicant shall seek correc-
tive action from the Special Counsel before seeking corrective ac-
tion from the Board. An employee, former employee, or applicant
for employment may seek corrective action from the Board under
section 1221, if such employee, former employee, or applicant seeks
corrective action for a prohibited personnel practice described in
section 2302(b)(8) from the Special Counsel and—

(A)(i) the Special Counsel notifies such employee, former
employee, or applicant that an investigation concerning such
employee, former employee, or applicant has been terminated;
and

(ii) no more than 60 days have elapsed since notification
was provided to such employee, former employee, or applicant
for employment that such investigation was terminated; or

(B) 120 days after seeking corrective action from the Spe-
cial Counsel, such employee, former employee, or applicant has
not been notified by the Special Counsel that the Special Coun-
sel shall seek corrective action on behalf of such employee,
former employee, or applicant.
(4) If an employee, former employee, or applicant seeks a cor-

rective action from the Board under section 1221, pursuant to the
provisions of paragraph (3)(B), the Special Counsel may continue to
seek corrective action personal to such employee, former employee,
or applicant only with the consent of such employee, former em-
ployee, or applicant.

(5) In addition to any authority granted under paragraph (1),
the Special Counsel may, in the absence of an allegation, conduct
an investigation for the purpose of determining whether there are
reasonable grounds to believe that a prohibited personnel practice
(or a pattern of prohibited personnel practices) has occurred, exists,
or is to be taken.

(b)(1)(A)(i) The Special Counsel may request any member of
the Merit Systems Protection Board to order a stay of any per-
sonnel action for 45 days if the Special Counsel determines that
there are reasonable grounds to believe that the personnel action
was taken, or is to be taken, as a result of a prohibited personnel
practice.

(ii) Any member of the Board requested by the Special Counsel
to order a stay under clause (i) shall order such stay unless the
member determines that, under the facts and circumstances in-
volved, such a stay would not be appropriate.
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(iii) Unless denied under clause (ii), any stay under this sub-
paragraph shall be granted, within 3 calender days (excluding Sat-
urdays, Sundays, and legal holidays) after the date of the request
for the stay by the Special Counsel.

(B) The Board may extend the period of any stay granted
under subparagraph (A) for any period which the Board considers
appropriate.

(C) The Board shall allow any agency which is the subject of
a stay to comment to the Board on any extension of stay proposed
under subparagraph (B)

(D) A stay may be terminated by the Board at any time, except
that a stay may not be terminated by the Board—

(i) on its own motion or on the motion of an agency, unless
notice and opportunity for oral or written comments are first
provided to the Special Counsel and the individual on whose
behalf the stay was ordered; or

(ii) on motion of the Special Counsel, unless notice and op-
portunity for oral or written comments are first provided to the
individual on whose behalf the stay was ordered.
(2) 1 (A)(i) Except as provided under clause (ii), no later than

240 days after the date of receiving an allegation of a prohibited
personnel practice under paragraph (1), the Special Counsel shall
make a determination whether there are reasonable grounds to be-
lieve that a prohibited personnel practice has occurred, exists, or
is to be taken.

(ii) If the Special Counsel is unable to make the required deter-
mination within the 240-day period specified under clause (i) and
the person submitting the allegation of a prohibited personnel prac-
tice agrees to an extension of time, the determination shall be
made within such additional period of time as shall be agreed upon
between the Special Counsel and the person submitting the allega-
tion.

(B) If, in connection with any investigation, the Special Coun-
sel determines that there are reasonable grounds to believe that a
prohibited personnel practice has occurred, exists, or is to be taken
which requires corrective action, the Special Counsel shall report
the determination together with any findings or recommendations
to the Board, the agency involved and to the Office of Personnel
Management, and may report such determination, findings and rec-
ommendations to the President. The Special Counsel may include
in the report recommendations for corrective action to be taken.

(C) If, after a reasonable period of time, the agency does not
act to correct the prohibited personnel practice, the Special Counsel
may petition the Board for corrective action.

(D) If the Special Counsel finds, in consultation with the indi-
vidual subject to the prohibited personnel practice, that the agency
has acted to correct the prohibited personnel practice, the Special
Counsel shall file such finding with the Board, together with any
written comments which the individual may provide.

(E) 2A determination by the Special Counsel under
this paragraph shall not be cited or referred to in any pro-
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ceeding under this paragraph or any other administrative
or judicial proceeding for any purpose, without the consent
of the person submitting the allegation of a prohibited per-
sonnel practice.

(3) Whenever the Special Counsel petitions the Board for cor-
rective action, the Board shall provide an opportunity for—

(A) oral or written comments by the Special Counsel, the
agency involved, and the Office of Personnel Management; and

(B) written comments by any individual who alleges to be
the subject of the prohibited personnel practice.
(4)(A) The Board shall order such corrective action as the

Board considers appropriate, if the Board determines that the Spe-
cial Counsel has demonstrated that a prohibited personnel practice,
other than one described in section 2302(b)(8), has occurred, exists,
or is to be taken.

(B)(i) Subject to the provisions of clause (ii), in any case involv-
ing an alleged prohibited personnel practice as described under sec-
tion 2302(b)(8), the Board shall order such corrective action as the
Board considers appropriate if the Special Counsel has dem-
onstrated that a disclosure described under section 2302(b)(8) was
a contributing factor in the personnel action which was taken or is
to be taken against the individual.

(ii) Corrective action under clause (i) may not be ordered if the
agency demonstrates by clear and convincing evidence that it
would have taken the same personnel action in the absence of such
disclosure.

(c)(1) Judicial review of any final order or decision of the Board
under this section may be obtained by any employee, former em-
ployee, or applicant for employment adversely affected by such
order or decision.

(2) A petition for review under this subsection shall be filed
with such court, and within such time, as provided for under sec-
tion 7703(b).

(d)(1) If, in connection with any investigation under this sub-
chapter, the Special Counsel determines that there is reasonable
cause to believe that a criminal violation has occurred, the Special
Counsel shall report the determination to the Attorney General
and to the head of the agency involved, and shall submit a copy
of the report to the Director of the Office of Personnel Management
and the Director of the Office of Management and Budget.

(2) In any case in which the Special Counsel determines that
there are reasonable grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken, the Special Counsel
shall proceed with any investigation or proceeding unless—

(A) the alleged violation has been reported to the Attorney
General; and

(B) the Attorney General is pursuing an investigation, in
which case the Special Counsel, after consultation with the At-
torney General, has discretion as to whether to proceed.
(e) If, in connection with any investigation under this sub-

chapter, the Special Counsel determines that there is reasonable
cause to believe that any violation of any law, rule, or regulation
has occurred other than one referred to in subsection (b) or (d), the
Special Counsel shall report such violation to the head of the agen-
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cy involved. The Special Counsel shall require, within 30 days after
the receipt of the report by the agency, a certification by the head
of the agency which states—

(1) that the head of the agency has personally reviewed
the report; and

(2) what action has been or is to be taken, and when the
action will be completed.
(f) During any investigation initiated under this subchapter, no

disciplinary action shall be taken against any employee for any al-
leged prohibited activity under investigation or for any related ac-
tivity without the approval of the Special Counsel.

(g) If the Board orders corrective action under this section,
such corrective action may include—

(1) that the individual be placed, as nearly as possible, in
the position the individual would have been in had the prohib-
ited personnel practice not occurred; and

(2) reimbursement for attorney’s fees, back pay and related
benefits, medical costs incurred, travel expenses, and any other
reasonable and foreseeable consequential damages.

§ 1215. Disciplinary action
(a)(1) Except as provided in subsection (b), if the Special Coun-

sel determines that disciplinary action should be taken against any
employee for having—

(A) committed a prohibited personnel practice,
(B) violated the provisions of any law, rule, or regulation,

or engaged in any other conduct within the jurisdiction of the
Special Counsel as described in section 1216, or

(C) knowingly and willfully refused or failed to comply
with an order of the Merit Systems Protection Board,

the Special Counsel shall prepare a written complaint against the
employee containing the Special Counsel’s determination, together
with a statement of supporting facts, and present the complaint
and statement to the employee and the Board, in accordance with
this subsection.

(2) Any employee against whom a complaint has been pre-
sented to the Merit Systems Protection Board under paragraph (1)
is entitled to—

(A) a reasonable time to answer orally and in writing, and
to furnish affidavits and other documentary evidence in sup-
port of the answer;

(B) be represented by an attorney or other representative;
(C) a hearing before the Board or an administrative law

judge appointed under section 3105 and designated by the
Board;

(D) have a transcript kept of any hearing under subpara-
graph (C); and

(E) a written decision and reasons therefor at the earliest
practicable date, including a copy of any final order imposing
disciplinary action.
(3) A final order of the Board may impose disciplinary action

consisting of removal, reduction in grade, debarment from Federal
employment for a period not to exceed 5 years, suspension, rep-
rimand, or an assessment of a civil penalty not to exceed $1,000.
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(4) There may be no administrative appeal from an order of the
Board. An employee subject to a final order imposing disciplinary
action under this subsection may obtain judicial review of the order
by filing a petition therefor with such court, and within such time,
as provided for under section 7703(b).

(5) In the case of any State or local officer or employee under
chapter 15, the Board shall consider the case in accordance with
the provisions of such chapter.

(b) In the case of an employee in a confidential, policy-making,
policy-determining, or policy-advocating position appointed by the
President, by and with the advice and consent of the Senate (other
than an individual in the Foreign Service of the United States), the
complaint and statement referred to in subsection (a)(1), together
with any response of the employee, shall be presented to the Presi-
dent for appropriate action in lieu of being presented under sub-
section (a).

(c)(1) In the case of members of the uniformed services and in-
dividuals employed by any person under contract with an agency
to provide goods or services, the Special Counsel may transmit rec-
ommendations for disciplinary or other appropriate action (includ-
ing the evidence on which such recommendations are based) to the
head of the agency concerned.

(2) In any case in which the Special Counsel transmits rec-
ommendations to an agency head under paragraph (1), the agency
head shall, within 60 days after receiving such recommendations,
transmit a report to the Special Counsel on each recommendation
and the action taken, or proposed to be taken, with respect to each
such recommendation.

§ 1216. Other matters within the jurisdiction of the Office of
Special Counsel

(a) In addition to the authority otherwise provided in this
chapter, the Special Counsel shall, except as provided in subsection
(b), conduct an investigation of any allegation concerning—

(1) political activity prohibited under subchapter III of
chapter 73, relating to political activities by Federal employees;

(2) political activity prohibited under chapter 15, relating
to political activities by certain State and local officers and em-
ployees;

(3) arbitrary or capricious withholding of information pro-
hibited under section 552, except that the Special Counsel
shall make no investigation of any withholding of foreign intel-
ligence or counterintelligence information the disclosure of
which is specifically prohibited by law or by Executive order;

(4) activities prohibited by any civil service law, rule, or
regulation, including any activity relating to political intrusion
in personnel decisionmaking; and

(5) involvement by any employee in any prohibited dis-
crimination found by any court or appropriate administrative
authority to have occurred in the course of any personnel ac-
tion.
(b) The Special Counsel shall make no investigation of any al-

legation of any prohibited activity referred to in subsection (a)(5),
if the Special Counsel determines that the allegation may be re-
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solved more appropriately under an administrative appeals proce-
dure.

(c) If the Special Counsel receives an allegation concerning any
matter under paragraph (1), (3), (4), or (5) of subsection (a), the
Special Counsel may investigate and seek corrective action under
section 1214 and disciplinary action under section 1215 in the same
way as if a prohibited personnel practice were involved.

§ 1217. Transmittal of information to Congress
The Special Counsel or any employee of the Special Counsel

designated by the Special Counsel, shall transmit to the Congress
on the request of any committee or subcommittee thereof, by re-
port, testimony, or otherwise, information and the Special Coun-
sel’s views on functions, responsibilities, or other matters relating
to the Office. Such information shall be transmitted concurrently to
the President and any other appropriate agency in the executive
branch.

§ 1218. Annual report
The Special Counsel shall submit an annual report to the Con-

gress on the activities of the Special Counsel, including the num-
ber, types, and disposition of allegations of prohibited personnel
practices filed with it, investigations conducted by it, cases in
which it did not make a determination whether there are reason-
able grounds to believe that a prohibited personnel practice has oc-
curred, exists, or is to be taken within the 240-day period specified
in section 1214(b)(2)(A)(i), and actions initiated by it before the
Merit Systems Protection Board, as well as a description of the rec-
ommendations and reports made by it to other agencies pursuant
to this subchapter, and the actions taken by the agencies as a re-
sult of the reports or recommendations. The report required by this
section shall include whatever recommendations for legislation or
other action by Congress the Special Counsel may consider appro-
priate.

§ 1219. Public information
(a) The Special Counsel shall maintain and make available to

the public—
(1) a list of noncriminal matters referred to heads of agen-

cies under subsection (c) of section 1213, together with reports
from heads of agencies under subsection (c)(1)(B) of such sec-
tion relating to such matters;

(2) a list of matters referred to heads of agencies under
section 1215(c)(2);

(3) a list of matters referred to heads of agencies under
subsection (e) of section 1214, together with certifications from
heads of agencies under such subsection; and

(4) reports from heads of agencies under section 1213(g)(1).
(b) The Special Counsel shall take steps to ensure that any list

or report made available to the public under this section does not
contain any information the disclosure of which is prohibited by
law or by Executive order requiring that information be kept secret
in the interest of national defense or the conduct of foreign affairs.
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SUBCHAPTER III—INDIVIDUAL RIGHT OF ACTION IN
CERTAIN REPRISAL CASES

§ 1221. Individual right of action in certain reprisal cases
(a) Subject to the provisions of subsection (b) of this section

and subsection 1 1214(a)(3), an employee, former employee, or ap-
plicant for employment may, with respect to any personnel action
taken, or proposed to be taken, against such employee, former em-
ployee, or applicant for employment, as a result of a prohibited per-
sonnel practice described in section 2302(b)(8), seek corrective ac-
tion from the Merit Systems Protection Board.

(b) This section may not be construed to prohibit any employee,
former employee, or applicant for employment from seeking correc-
tive action from the Merit Systems Protection Board before seeking
corrective action from the Special Counsel, if such employee, former
employee, or applicant for employment has the right to appeal di-
rectly to the Board under any law, rule, or regulation.

(c)(1) Any employee, former employee, or applicant for employ-
ment seeking corrective action under subsection (a) may request
that the Board order a stay of the personnel action involved.

(2) Any stay requested under paragraph (1) shall be granted
within 10 calendar days (excluding Saturdays, Sundays, and legal
holidays) after the date the request is made, if the Board deter-
mines that such a stay would be appropriate.

(3)(A) The Board shall allow any agency which would be sub-
ject to a stay under this subsection to comment to the Board on
such stay request.

(B) Except as provided in subparagraph (C), a stay granted
under this subsection shall remain in effect for such period as the
Board determines to be appropriate.

(C) The Board may modify or dissolve a stay under this sub-
section at any time, if the Board determines that such a modifica-
tion or dissolution is appropriate.

(d)(1) At the request of an employee, former employee, or appli-
cant for employment seeking corrective action under subsection (a),
the Board shall issue a subpoena for the attendance and testimony
of any person or the production of documentary or other evidence
from any person if the Board finds that the testimony or production
requested is not unduly burdensome and appears reasonably cal-
culated to lead to the discovery of admissible evidence.

(2) A subpoena under this subsection may be issued, and shall
be enforced, in the same manner as applies in the case of sub-
poenas under section 1204.

(e)(1) Subject to the provisions of paragraph (2), in any case in-
volving an alleged prohibited personnel practice as described under
section 2302(b)(8), the Board shall order such corrective action as



126Sec. 1221 CH. 12 (SUBCH III)—INDIVIDUAL RIGHT OF ACTION

1 So in original. The margin of this paragraph should probably be set full measure.
2 The amendment made by section 8(b) of Public Law 103–424 (adding a new paragraph (1))

was executed without indentation, in accordance with its probable intent.

the Board considers appropriate if the employee, former employee,
or applicant for employment has demonstrated that a disclosure de-
scribed under section 2302(b)(8) was a contributing factor in the
personnel action which was taken or is to be taken against such
employee, former employee, or applicant. The employee may dem-
onstrate that the disclosure was a contributing factor in the per-
sonnel action through circumstantial evidence, such as evidence
that—

(A) the official taking the personnel action knew of the dis-
closure; and

(B) the personnel action occurred within a period of time
such that a reasonable person could conclude that the disclo-
sure was a contributing factor in the personnel action.
(2) Corrective action under paragraph (1) may not be ordered

if the agency demonstrates by clear and convincing evidence that
it would have taken the same personnel action in the absence of
such disclosure.

(f)(1) A final order or decision shall be rendered by the Board
as soon as practicable after the commencement of any proceeding
under this section.

(2) A decision to terminate an investigation under subchapter
II may not be considered in any action or other proceeding under
this section.

(3) 1 If, based on evidence presented to it under this sec-
tion, the Merit Systems Protection Board determines that
there is reason to believe that a current employee may have
committed a prohibited personnel practice, the Board shall
refer the matter to the Special Counsel to investigate and take
appropriate action under section 1215.
(g)(1)(A) 2 If the Board orders corrective action under this sec-

tion, such corrective action may include—
(i) that the individual be placed, as nearly as possible, in

the position the individual would have been in had the prohib-
ited personnel practice not occurred; and

(ii) back pay and related benefits, medical costs incurred,
travel expenses, and any other reasonable and foreseeable con-
sequential changes.
(B) Corrective action shall include attorney’s fees and costs as

provided for under paragraphs (2) and (3).
(2) If an employee, former employee, or applicant for employ-

ment is the prevailing party before the Merit Systems Protection
Board, and the decision is based on a finding of a prohibited per-
sonnel practice, the agency involved shall be liable to the employee,
former employee, or applicant for reasonable attorney’s fees and
any other reasonable costs incurred.

(3) If an employee, former employee, or applicant for employ-
ment is the prevailing party in an appeal from the Merit Systems
Protection Board, the agency involved shall be liable to the em-
ployee, former employee, or applicant for reasonable attorney’s fees
and any other reasonable costs incurred, regardless of the basis of
the decision.
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(h)(1) An employee, former employee, or applicant for employ-
ment adversely affected or aggrieved by a final order or decision of
the Board under this section may obtain judicial review of the
order or decision.

(2) A petition for review under this subsection shall be filed
with such court, and within such time, as provided for under sec-
tion 7703(b).

(i) Subsections (a) though (h) shall apply in any proceeding
brought under section 7513(d) if, or to the extent that, a prohibited
personnel practice as defined in section 2302(b)(8) is alleged.

(j) In determining the appealability of any case involving an al-
legation made by an individual under the provisions of this chap-
ter, neither the status of an individual under any retirement sys-
tem established under a Federal statute nor any election made by
such individual under any such system may be taken into account.

§ 1222. Availability of other remedies
Except as provided in section 1221(i), nothing in this chapter

or chapter 23 shall be construed to limit any right or remedy avail-
able under a provision of statute which is outside of both this chap-
ter and chapter 23.
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CHAPTER 13—SPECIAL AUTHORITY

Sec.
1301. Rules.
1302. Regulations.
1303. Investigations; reports.
1304. Loyalty investigations; reports; revolving fund.
1305. Administrative law judges.
1306. Oaths to witnesses.
1307. Minutes.
[1308. Repealed.]

§ 1301. Rules
The Office of Personnel Management shall aid the President,

as he may request, in preparing the rules he prescribes under this
title for the administration of the competitive service.

§ 1302. Regulations
(a) The Office of Personnel Management, subject to the rules

prescribed by the President under this title for the administration
of the competitive service, shall prescribe regulations for, control,
supervise, and preserve the records of, examinations for the com-
petitive service.

(b) The Office shall prescribe and enforce regulations for the
administration of the provisions of this title, and Executive orders
issued in furtherance thereof, that implement the Congressional
policy that preference shall be given to preference eligibles in cer-
tification for appointment, and in appointment, reinstatement, re-
employment, and retention, in the competitive service in Executive
agencies, permanent or temporary, and in the government of the
District of Columbia.

(c) The Office shall prescribe regulations for the administration
of the provisions of this title that implement the Congressional pol-
icy that preference shall be given to preference eligibles in certifi-
cation for appointment, and in appointment, reinstatement, reem-
ployment, and retention, in the excepted service in Executive agen-
cies, permanent or temporary, and in the government of the Dis-
trict of Columbia.

(d) The Office may prescribe reasonable procedure and regula-
tions for the administration of its functions under chapter 15 of
this title.

§ 1303. Investigations; reports
The Office of Personnel Management, Merit Systems Protec-

tion Board, and Special Counsel may investigate and report on
matters concerning—

(1) the enforcement and effect of the rules prescribed by
the President under this title for the administration of the
competitive service and the regulations prescribed by the Office
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of Personnel Management under section 1302(a) of this title;
and

(2) the action of an examiner, a board of examiners, and
other employees concerning the execution of the provisions of
this title that relate to the administration of the competitive
service.

§ 1304. Loyalty investigations; reports; revolving fund
(a) The Office of Personnel Management shall conduct the in-

vestigations and issue the reports required by the following
statutes—

(1) sections 272b, 281b(e), and 290a of title 22;
(2) section 1874(c) of title 42; and
(3) section 1203(e) of title 6, District of Columbia Code.

(b) When an investigation under subsection (a) of this section
develops data indicating that the loyalty of the individual being in-
vestigated is questionable, the Office shall refer the matter to the
Federal Bureau of Investigation for a full field investigation, a re-
port of which shall be furnished to the Office for its information
and appropriate action.

(c) When the President considers it in the national interest, he
may have the investigations of a group or class, which are required
by subsection (a) of this section, made by the Federal Bureau of In-
vestigation rather than the Office.

(d) The investigation and report required by subsection (a) of
this section shall be made by the Federal Bureau of Investigation
rather than the Office for those specific positions which the Sec-
retary of State certifies are of a high degree of importance or sensi-
tivity.

(e)(1) A revolving fund is available, to the Office without fiscal
year limitation, for financing investigations, training, and such
other functions as the Office is authorized or required to perform
on a reimbursable basis, including personnel management services
performed at the request of individual agencies (which would other-
wise be the responsibility of such agencies), or at the request of
nonappropriated fund instrumentalities. However, the functions
which may be financed in any fiscal year by the fund are restricted
to those functions which are covered by the budget estimates sub-
mitted to the Congress for that fiscal year. To the maximum extent
feasible, each individual activity shall be conducted generally on an
actual cost basis over a reasonable period of time.

(2) The capital of the fund consists of the aggregate of—
(A) appropriations made to provide capital for the fund,

which appropriations are hereby authorized, and
(B) the sum of the fair and reasonable value of such sup-

plies, equipment, and other assets as the Office from time to
time transfers to the fund (including the amount of the unex-
pended balances of appropriations or funds relating to activi-
ties the financing of which is transferred to the fund) less the
amount of related liabilities, the amount of unpaid obligations,
and the value of accrued annual leave of employees, which are
attributable to the activities the financing of which is trans-
ferred to the fund.
(3) The fund shall be credited with—
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(A) advances and reimbursements from available funds of
the Office or other agencies, or from other sources, for those
services and supplies provided at rates estimated by the Office
as adequate to recover expenses of operation (including provi-
sion for accrued annual leave of employees and depreciation of
equipment); and

(B) receipts from sales or exchanges of property, and pay-
ments for loss of or damage to property, accounted for under
the fund.
(4) Any unobligated and unexpended balances in the fund

which the Office determines to be in excess of amounts needed for
activities financed by the fund shall be deposited in the Treasury
of the United States as miscellaneous receipts.

(5) The Office shall prepare a business-type budget providing
full disclosure of the results of operations for each of the functions
performed by the Office and financed by the fund, and such budget
shall be transmitted to the Congress and considered, in the manner
prescribed by law for wholly owned Government corporations.

(6) The Comptroller General of the United States shall, as a
result of his periodic reviews of the activities financed by the fund,
report and make such recommendations as he deems appropriate
to the Committee on Governmental Affairs of the Senate and the
Committee on Post Office and Civil Service of the House of Rep-
resentatives.

(f) An agency may use available appropriations to reimburse
the Office or the Federal Bureau of Investigation for the cost of in-
vestigations, training, and functions performed for them under this
section, or to make advances toward their cost. These advances and
reimbursements shall be credited directly to the applicable appro-
priations of the Office or the Federal Bureau of Investigation.

(g) This section does not affect the responsibility of the Federal
Bureau of Investigation to investigate espionage, sabotage, or sub-
versive acts.

§ 1305. Administrative law judges
For the purpose of sections 3105, 3344, 4301(2)(D), and 5372

of this title and the provisions of section 5335(a)(B) of this title that
relate to administrative law judges, the Office of Personnel Man-
agement may, and for the purpose of section 7521 of this title, the
Merit Systems Protection Board may investigate, prescribe regula-
tions, appoint advisory committees as necessary, recommend legis-
lation, subpena witnesses and records, and pay witness fees as es-
tablished for the courts of the United States.

§ 1306. Oaths to witnesses
The Director of the Office of Personnel Management and au-

thorized representatives of the Director may administer oaths to
witnesses in matters pending before the Office.
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§ 1307. Minutes
The Civil Service Commission shall keep minutes of its

proceedings.

[§ 1308. Repealed. by Public Law 105–362, § 1302(b), Nov. 10,
1998, 112 Stat. 3293.]
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CHAPTER 14—AGENCY CHIEF HUMAN CAPITAL
OFFICERS

Sec.
1401. Establishment of agency Chief Human Capital Officers.
1402. Authority and functions of agency Chief Human Capital Officers.

§ 1401. Establishment of agency Chief Human Capital Offi-
cers

The head of each agency referred to under paragraphs (1) and
(2) of section 901(b) of title 31 shall appoint or designate a Chief
Human Capital Officer, who shall—

(1) advise and assist the head of the agency and other
agency officials in carrying out the agency’s responsibilities for
selecting, developing, training, and managing a high-quality,
productive workforce in accordance with merit system prin-
ciples;

(2) implement the rules and regulations of the President
and the Office of Personnel Management and the laws gov-
erning the civil service within the agency; and

(3) carry out such functions as the primary duty of the
Chief Human Capital Officer.

§ 1402. Authority and functions of agency Chief Human Cap-
ital Officers

(a) The functions of each Chief Human Capital Officer shall
include—

(1) setting the workforce development strategy of the agen-
cy;

(2) assessing workforce characteristics and future needs
based on the agency’s mission and strategic plan;

(3) aligning the agency’s human resources policies and pro-
grams with organization mission, strategic goals, and perform-
ance outcomes;

(4) developing and advocating a culture of continuous
learning to attract and retain employees with superior abili-
ties;

(5) identifying best practices and benchmarking studies,
and

(6) applying methods for measuring intellectual capital
and identifying links of that capital to organizational perform-
ance and growth.
(b) In addition to the authority otherwise provided by this sec-

tion, each agency Chief Human Capital Officer—
(1) shall have access to all records, reports, audits, re-

views, documents, papers, recommendations, or other material
that—
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(A) are the property of the agency or are available to
the agency; and

(B) relate to programs and operations with respect to
which that agency Chief Human Capital Officer has re-
sponsibilities under this chapter; and
(2) may request such information or assistance as may be

necessary for carrying out the duties and responsibilities pro-
vided by this chapter from any Federal, State, or local govern-
mental entity.
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CHAPTER 15—POLITICAL ACTIVITY OF CERTAIN STATE
AND LOCAL EMPLOYEES

Sec.
1501. Definitions.
1502. Influencing elections; taking part in political campaigns; prohibitions;

exceptions.
1503. Nonpartisan candidacies permitted.
1504. Investigations; notice of hearing.
1505. Hearings; adjudications; notice of determinations.
1506. Orders; withholding loans or grants; limitations.
1507. Subpenas and depositions.
1508. Judicial review.

§ 1501. Definitions
For the purpose of this chapter—

(1) ‘‘State’’ means a State or territory or possession of the
United States;

(2) ‘‘State or local agency’’ means the executive branch of
a State, municipality, or other political subdivision of a State,
or an agency or department thereof;

(3) ‘‘Federal agency’’ means an Executive agency or other
agency of the United States, but does not include a member
bank of the Federal Reserve System; and

(4) ‘‘State or local officer or employee’’ means an individual
employed by a State or local agency whose principal employ-
ment is in connection with an activity which is financed in
whole or in part by loans or grants made by the United States
or a Federal agency, but does not include—

(A) an individual who exercises no functions in connec-
tion with that activity; or

(B) an individual employed by an educational or re-
search institution, establishment, agency, or system which
is supported in whole or in part by a State or political sub-
division thereof, or by a recognized religious, philan-
thropic, or cultural organization.

§ 1502. Influencing elections; taking part in political cam-
paigns; prohibitions; exceptions

(a) A State or local officer or employee may not—
(1) use his official authority or influence for the purpose of

interfering with or affecting the result of an election or a nomi-
nation for office;

(2) directly or indirectly coerce, attempt to coerce, com-
mand, or advise a State or local officer or employee to pay,
lend, or contribute anything of value to a party, committee, or-
ganization, agency, or person for political purposes; or

(3) be a candidate for elective office.
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(b) A State or local officer or employee retains the right to vote
as he chooses and to express his opinions on political subjects and
candidates.

(c) Subsection (a)(3) of this section does not apply to—
(1) the Governor or Lieutenant Governor of a State or an

individual authorized by law to act as Governor;
(2) the mayor of a city;
(3) a duly elected head of an executive department of a

State or municipality who is not classified under a State or
municipal merit or civil-service system; or

(4) an individual holding elective office.

§ 1503. Nonpartisan candidacies permitted
Section 1502(a)(3) of this title does not prohibit any State or

local officer or employee from being a candidate in any election if
none of the candidates is to be nominated or elected at such elec-
tion as representing a party any of whose candidates for Presi-
dential elector received votes in the last preceding election at which
Presidential electors were selected.

§ 1504. Investigations; notice of hearing
When a Federal agency charged with the duty of making a

loan or grant of funds of the United States for use in an activity
by a State or local officer or employee has reason to believe that
the officer or employee has violated section 1502 of this title, it
shall report the matter to the Special Counsel. On receipt of the
report or on receipt of other information which seems to the Special
Counsel to warrant an investigation, the Special Counsel shall in-
vestigate the report and such other information and present his
findings and any charges based on such findings to the Merit Sys-
tems Protection Board, which shall—

(1) fix a time and place for a hearing; and
(2) send, by registered or certified mail, to the officer or

employee charged with the violation and to the State or local
agency employing him a notice setting forth a summary of the
alleged violation and giving the time and place of the hearing.

The hearing may not be held earlier than 10 days after the mailing
of the notice.

§ 1505. Hearings; adjudications; notice of determinations
Either the State or local officer or employee or the State or

local agency employing him, or both, are entitled to appear with
counsel at the hearing under section 1504 of this title, and be
heard. After this hearing, the Merit Systems Protection Board
shall—

(1) determine whether a violation of section 1502 of this
title has occurred;

(2) determine whether the violation warrants the removal
of the officer or employee from his office or employment; and

(3) notify the officer or employee and the agency of the
determination by registered or certified mail.

§ 1506. Orders; withholding loans or grants; limitations
(a) When the Merit Systems Protection Board finds—
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(1) that a State or local officer or employee has not been
removed from his office or employment within 30 days after no-
tice of a determination by the Board that he has violated sec-
tion 1502 of this title and that the violation warrants removal;
or

(2) that the State or local officer or employee has been re-
moved and has been appointed within 18 months after his re-
moval to an office or employment in the same State in a State
or local agency which does not receive loans or grants from a
Federal agency;

the Board shall make and certify to the appropriate Federal agency
an order requiring that agency to withhold from its loans or grants
to the State or local agency to which notice was given an amount
equal to 2 years’ pay at the rate the officer or employee was receiv-
ing at the time of the violation. When the State or local agency to
which appointment within 18 months after removal has been made
is one that receives loans or grants from a Federal agency, the
Board order shall direct that the withholding be made from that
State or local agency.

(b) Notice of the order shall be sent by registered or certified
mail to the State or local agency from which the amount is ordered
to be withheld. After the order becomes final, the Federal agency
to which the order is certified shall withhold the amount in accord-
ance with the terms of the order. Except as provided by section
1508 of this title, a determination of order of the Board becomes
final at the end of 30 days after mailing the notice of the deter-
mination or order.

(c) The Board may not require an amount to be withheld from
a loan or grant pledged by a State or local agency as security for
its bonds or notes if the withholding of that amount would jeop-
ardize the payment of the principal or interest on the bonds or
notes.

§ 1507. Subpenas and depositions
(a) The Merit Systems Protection Board may require by sub-

pena the attendance and testimony of witnesses and the production
of documentary evidence relating to any matter before it as a result
of this chapter. Any member of the Board may sign subpenas, and
members of the Board and its examiners when authorized by the
Board may administer oaths, examine witnesses, and receive evi-
dence. The attendance of witnesses and the production of documen-
tary evidence may be required from any place in the United States
at the designated place of hearing. In case of disobedience to a sub-
pena, the Board may invoke the aid of a court of the United States
in requiring the attendance and testimony of witnesses and the
production of documentary evidence. In case of contumacy or re-
fusal to obey a subpena issued to a person, the United States Dis-
trict Court within whose jurisdiction the inquiry is carried on may
issue an order requiring him to appear before the Board, or to
produce documentary evidence if so ordered, or to give evidence
concerning the matter in question; and any failure to obey the
order of the court may be punished by the court as a contempt
thereof.
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(b) The Board may order testimony to be taken by deposition
at any stage of a proceeding or investigation before it as a result
of this chapter. Depositions may be taken before an individual des-
ignated by the Board and having the power to administer oaths.
Testimony shall be reduced to writing by the individual taking the
deposition, or under his direction, and shall be subscribed by the
deponent. Any person may be compelled to appear and depose and
to produce documentary evidence before the Board as provided by
this section.

(c) A person may not be excused from attending and testifying
or from producing documentary evidence or in obedience to a sub-
pena on the ground that the testimony or evidence, documentary
or otherwise required of him may tend to incriminate him or sub-
ject him to a penalty or forfeiture for or on account of any trans-
action, matter, or thing concerning which he is compelled to testify,
or produce evidence, documentary or otherwise, before the Board in
obedience to a subpena issued by it. A person so testifying is not
exempt from prosecution and punishment for perjury committed in
so testifying.

§ 1508. Judicial review
A party aggrieved by a determination or order of the Merit

Systems Protection Board under section 1504, 1505, or 1506 of this
title may, within 30 days after the mailing of notice of the deter-
mination or order, institute proceedings for review thereof by filing
a petition in the United States District Court for the district in
which the State or local officer or employee resides. The institution
of the proceedings does not operate as a stay of the determination
or order unless—

(1) the court specifically orders a stay; and
(2) the officer or employee is suspended from his office or

employment while the proceedings are pending.
A copy of the petition shall immediately be served on the Board,
and thereupon the Board shall certify and file in the court a tran-
script of the record on which the determination or order was made.
The court shall review the entire record including questions of fact
and questions of law. If application is made to the court for leave
to adduce additional evidence, and it is shown to the satisfaction
of the court that the additional evidence may materially affect the
result of the proceedings and that there were reasonable grounds
for failure to adduce this evidence in the hearing before the Board,
the court may direct that the additional evidence be taken before
the Board in the manner and on the terms and conditions fixed by
the court. The Board may modify its findings of fact or its deter-
mination or order in view of the additional evidence and shall file
with the court the modified findings, determination, or order; or
the modified findings of fact, if supported by substantial evidence,
are conclusive. The court shall affirm the determination or order,
or the modified determination or order, if the court determines that
it is in accordance with law. If the court determines that the deter-
mination or order, or the modified determination or order, is not
in accordance with law, the court shall remand the proceeding to
the Board with directions either to make a determination or order
determined by the court to be lawful or to take such further pro-
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ceedings as, in the opinion of the court, the law requires. The judg-
ment and decree of the court are final, subject to review by the
appropriate United States Court of Appeals as in other cases, and
the judgment and decree of the court of appeals are final, subject
to review by the Supreme Court of the United States on certiorari
or certification as provided by section 1254 of title 28. If a provision
of this section is held to be invalid as applied to a party by a deter-
mination or order of the Board, the determination or order becomes
final and effective as to that party as if the provision had not been
enacted.
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Subpart A—General Provisions

CHAPTER 21—DEFINITIONS

Sec.
2101. Civil service; armed forces; uniformed services.
2101a. The Senior Executive Service.
2102. The competitive service.
2103. The excepted service.
2104. Officer.
2105. Employee.
2106. Member of Congress.
2107. Congressional employee.
2108. Veteran; disabled veteran; preference eligible.
2109. Air traffic controller; Secretary.

§ 2101. Civil service; armed forces; uniformed services
For the purpose of this title—

(1) the ‘‘civil service’’ consists of all appointive positions in
the executive, judicial, and legislative branches of the Govern-
ment of the United States, except positions in the uniformed
services;

(2) ‘‘armed forces’’ means the Army, Navy, Air Force, Ma-
rine Corps, and Coast Guard; and

(3) ‘‘uniformed services’’ means the armed forces, the com-
missioned corps of the Public Health Service, and the commis-
sioned corps of the National Oceanic and Atmospheric Admin-
istration.

§ 2101a. The Senior Executive Service
The ‘‘Senior Executive Service’’ consists of Senior Executive

Service positions (as defined in section 3132(a)(2) of this title).

§ 2102. The competitive service
(a) The ‘‘competitive service’’ consists of—

(1) all civil service positions in the executive branch,
except—

(A) positions which are specifically excepted from the
competitive service by or under statute;

(B) positions to which appointments are made by nom-
ination for confirmation by the Senate, unless the Senate
otherwise directs; and

(C) positions in the Senior Executive Service;
(2) civil service positions not in the executive branch which

are specifically included in the competitive service by statute;
and

(3) positions in the government of the District of Columbia
which are specifically included in the competitive service by
statute.
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(b) Notwithstanding subsection (a)(1)(B) of this section, the
‘‘competitive service’’ includes positions to which appointments are
made by nomination for confirmation by the Senate when specifi-
cally included therein by statute.

(c) As used in other Acts of Congress, ‘‘classified civil service’’
or ‘‘classified service’’ means the ‘‘competitive service’’.

§ 2103. The excepted service
(a) For the purpose of this title, the ‘‘excepted service’’ consists

of those civil service positions which are not in the competitive
service or the Senior Executive Service.

(b) As used in other Acts of Congress, ‘‘unclassified civil serv-
ice’’ or ‘‘unclassified service’’ means the ‘‘excepted service’’.

§ 2104. Officer
(a) For the purpose of this title, ‘‘officer’’, except as otherwise

provided by this section or when specifically modified, means a jus-
tice or judge of the United States and an individual who is—

(1) required by law to be appointed in the civil service by
one of the following acting in an official capacity—

(A) the President;
(B) a court of the United States;
(C) the head of an Executive agency; or
(D) the Secretary of a military department;

(2) engaged in the performance of a Federal function under
authority of law or an Executive act; and

(3) subject to the supervision of an authority named by
paragraph (1) of this section, or the Judicial Conference of the
United States, while engaged in the performance of the duties
of his office.
(b) Except as otherwise provided by law, an officer of the

United States Postal Service or of the Postal Rate Commission is
deemed not an officer for purposes of this title.

§ 2105. Employee
(a) For the purpose of this title, ‘‘employee’’, except as other-

wise provided by this section or when specifically modified, means
an officer and an individual who is—

(1) appointed in the civil service by one of the following
acting in an official capacity—

(A) the President;
(B) a Member or Members of Congress, or the Con-

gress;
(C) a member of a uniformed service;
(D) an individual who is an employee under this sec-

tion;
(E) the head of a Government controlled corporation;

or
(F) an adjutant general designated by the Secretary

concerned under section 709(c) of title 32;
(2) engaged in the performance of a Federal function under

authority of law or an Executive act; and
(3) subject to the supervision of an individual named by

paragraph (1) of this subsection while engaged in the perform-
ance of the duties of his position.



143 Sec. 2107CH. 21—DEFINITIONS

(b) An individual who is employed at the United States Naval
Academy in the midshipmen’s laundry, the midshipmen’s tailor
shop, the midshipmen’s cobbler and barber shops, and the mid-
shipmen’s store, except an individual employed by the Academy
dairy (if any), and whose employment in such a position began be-
fore October 1, 1996, and has been uninterrupted in such a position
since that date is deemed an employee.

(c) An employee paid from nonappropriated funds of the Army
and Air Force Exchange Service, Army and Air Force Motion Pic-
ture Service, Navy Ship’s Stores Ashore, Navy exchanges, Marine
Corps exchanges, Coast Guard exchanges, and other instrumental-
ities of the United States under the jurisdiction of the armed forces
conducted for the comfort, pleasure, contentment, and mental and
physical improvement of personnel of the armed forces is deemed
not an employee for the purpose of—

(1) laws administered by the Office of Personnel Manage-
ment, except—

(A) section 7204;
(B) as otherwise specifically provided in this title;
(C) the Fair Labor Standards Act of 1938;
(D) for the purpose of entering into an interchange

agreement to provide for the noncompetitive movement of
employees between such instrumentalities and the com-
petitive service; or

(E) subchapter V of chapter 63, which shall be applied
so as to construe references to benefit programs to refer to
applicable programs for employees paid from non-
appropriated funds; or
(2) subchapter I of chapter 81, chapter 84 (except to the

extent specifically provided therein), and section 7902 of this
title.

This subsection does not affect the status of these nonappropriated
fund activities as Federal instrumentalities.

(d) A Reserve of the armed forces who is not on active duty or
who is on active duty for training is deemed not an employee or
an individual holding an office of trust or profit or discharging an
official function under or in connection with the United States be-
cause of his appointment, oath, or status, or any duties or functions
performed or pay or allowances received in that capacity.

(e) Except as otherwise provided by law, an employee of the
United States Postal Service or of the Postal Rate Commission is
deemed not an employee for purposes of this title.

(f) For purposes of sections 1212, 1213, 1214, 1215, 1216, 1221,
1222, 2302, and 7701, employees appointed under chapter 73 or 74
of title 38 shall be employees.

§ 2106. Member of Congress
For the purpose of this title, ‘‘Member of Congress’’ means the

Vice President, a member of the Senate or the House of Represent-
atives, a Delegate to the House of Representatives, and the Resi-
dent Commissioner from Puerto Rico.

§ 2107. Congressional employee
For the purpose of this title, ‘‘Congressional employee’’

means—
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(1) an employee of either House of Congress, of a com-
mittee of either House, or of a joint committee of the two
Houses;

(2) an elected officer of either House who is not a Member
of Congress;

(3) the Legislative Counsel of either House and an em-
ployee of his office;

(4) a member of the Capitol Police;
(5) an employee of a Member of Congress if the pay of the

employee is paid by the Secretary of the Senate or the Chief
Administrative Officer of the House of Representatives;

[(6) Repealed. Public Law 90–83, § 1(5)(A), Sept. 11, 1967,
81 Stat. 196.]

(7) the Architect of the Capitol and an employee of the Ar-
chitect of the Capitol;

(8) an employee of the Botanic Garden; and
(9) an employee of the Capitol Guide Service.

§ 2108. Veteran; disabled veteran; preference eligible
For the purpose of this title—

(1) ‘‘veteran’’ means an individual who—
(A) served on active duty in the armed forces during

a war, in a campaign or expedition for which a campaign
badge has been authorized, or during the period beginning
April 28, 1952, and ending July 1, 1955;

(B) served on active duty as defined by section 101(21)
of title 38 at any time in the armed forces for a period of
more than 180 consecutive days any part of which occurred
after January 31, 1955, and before the date of enactment
of the Veterans’ Education and Employment Assistance
Act of 1976, not including service under section 511(d) of
title 10 pursuant to an enlistment in the Army National
Guard or the Air National Guard or as a Reserve for serv-
ice in the Army Reserve, Naval Reserve, Air Force Re-
serve, Marine Corps Reserve, or Coast Guard Reserve; or

(C) served on active duty as defined by section 101(21)
of title 38 in the armed forces during the period beginning
on August 2, 1990, and ending on January 2, 1992;

and who has been separated from the armed forces under hon-
orable conditions;

(2) ‘‘disabled veteran’’ means an individual who has served
on active duty in the armed forces, has been separated there-
from under honorable conditions, and has established the
present existence of a service-connected disability or is receiv-
ing compensation, disability retirement benefits, or pension be-
cause of a public statute administered by the Department of
Veterans Affairs or a military department;

(3) ‘‘preference eligible’’ means, except as provided in para-
graph (4) of this section—

(A) a veteran as defined by paragraph (1)(A) of this
section;

(B) a veteran as defined by paragraph (1)(B) or (C) of
this section;

(C) a disabled veteran;
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(D) the unmarried widow or widower of a veteran as
defined by paragraph (1)(A) of this section;

(E) the wife or husband of a service-connected disabled
veteran if the veteran has been unable to qualify for any
appointment in the civil service or in the government of
the District of Columbia;

(F) the mother of an individual who lost his life under
honorable conditions while serving in the armed forces
during a period named by paragraph (1)(A) of this section,
if—

(i) her husband is totally and permanently dis-
abled;

(ii) she is widowed, divorced, or separated from
the father and has not remarried; or

(iii) she has remarried but is widowed, divorced,
or legally separated from her husband when pref-
erence is claimed; and
(G) the mother of a service-connected permanently and

totally disabled veteran, if—
(i) her husband is totally and permanently dis-

abled;
(ii) she is widowed, divorced, or separated from

the father and has not remarried; or
(iii) she has remarried but is widowed, divorced,

or legally separated from her husband when pref-
erence is claimed;

but does not include applicants for, or members of, the Senior
Executive Service, the Defense Intelligence Senior Executive
Service, the Senior Cryptologic Executive Service, or the Fed-
eral Bureau of Investigation and Drug Enforcement Adminis-
tration Senior Executive Service;

(4) except for the purposes of chapters 43 and 75 of this
title, ‘‘preference eligible’’ does not include a retired member of
the armed forces unless—

(A) the individual is a disabled veteran; or
(B) the individual retired below the rank of major or

its equivalent; and
(5) ‘‘retired member of the armed forces’’ means a member

or former member of the armed forces who is entitled, under
statute, to retired, retirement, or retainer pay on account of
service as a member.

§ 2109. Air traffic controller; Secretary
For the purpose of this title—

(1) ‘‘air traffic controller’’ or ‘‘controller’’ means a civilian
employee of the Department of Transportation or the Depart-
ment of Defense who, in an air traffic control facility or flight
service station facility—

(A) is actively engaged—
(i) in the separation and control of air traffic; or
(ii) in providing preflight, inflight, or airport advi-

sory service to aircraft operators; or
(B) is the immediate supervisor of any employee de-

scribed in subparagraph (A); and
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(2) ‘‘Secretary’’, when used in connection with ‘‘air traffic
controller’’ or ‘‘controller’’, means the Secretary of Transpor-
tation with respect to controllers in the Department of Trans-
portation, and the Secretary of Defense with respect to control-
lers in the Department of Defense.
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CHAPTER 23—MERIT SYSTEM PRINCIPLES

Sec.
2301. Merit system principles.
2302. Prohibited personnel practices.
2303. Prohibited personnel practices in the Federal Bureau of Investigation.
2304. Responsibility of the General Accounting Office.
2305. Coordination with certain other provisions of law.

§ 2301. Merit system principles
(a) This section shall apply to—

(1) an Executive agency; and
(2) the Government Printing Office.

(b) Federal personnel management should be implemented con-
sistent with the following merit system principles:

(1) Recruitment should be from qualified individuals from
appropriate sources in an endeavor to achieve a work force
from all segments of society, and selection and advancement
should be determined solely on the basis of relative ability,
knowledge, and skills, after fair and open competition which
assures that all receive equal opportunity.

(2) All employees and applicants for employment should
receive fair and equitable treatment in all aspects of personnel
management without regard to political affiliation, race, color,
religion, national origin, sex, marital status, age, or handi-
capping condition, and with proper regard for their privacy and
constitutional rights.

(3) Equal pay should be provided for work of equal value,
with appropriate consideration of both national and local rates
paid by employers in the private sector, and appropriate incen-
tives and recognition should be provided for excellence in per-
formance.

(4) All employees should maintain high standards of integ-
rity, conduct, and concern for the public interest.

(5) The Federal work force should be used efficiently and
effectively.

(6) Employees should be retained on the basis of the ade-
quacy of their performance, inadequate performance should be
corrected, and employees should be separated who cannot or
will not improve their performance to meet required standards.

(7) Employees should be provided effective education and
training in cases in which such education and training would
result in better organizational and individual performance.

(8) Employees should be—
(A) protected against arbitrary action, personal favor-

itism, or coercion for partisan political purposes, and
(B) prohibited from using their official authority or in-

fluence for the purpose of interfering with or affecting the
result of an election or a nomination for election.
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1 So in original. The margins for this clause probably should be moved 2 ems to the left.

(9) Employees should be protected against reprisal for the
lawful disclosure of information which the employees reason-
ably believe evidences—

(A) a violation of any law, rule, or regulation, or
(B) mismanagement, a gross waste of funds, an abuse

of authority, or a substantial and specific danger to public
health or safety.

(c) In administering the provisions of this chapter—
(1) with respect to any agency (as defined in section

2302(a)(2)(C) of this title), the President shall, pursuant to the
authority otherwise available under this title, take any action,
including the issuance of rules, regulations, or directives; and

(2) with respect to any entity in the executive branch
which is not such an agency or part of such an agency, the
head of such entity shall, pursuant to authority otherwise
available, take any action, including the issuance of rules, reg-
ulations, or directives;

which is consistent with the provisions of this title and which the
President or the head, as the case may be, determines is necessary
to ensure that personnel management is based on and embodies
the merit system principles.

§ 2302. Prohibited personnel practices
(a)(1) For the purpose of this title, ‘‘prohibited personnel prac-

tice’’ means any action described in subsection (b).
(2) For the purpose of this section—

(A) ‘‘personnel action’’ means—
(i) an appointment;
(ii) a promotion;
(iii) an action under chapter 75 of this title or other

disciplinary or corrective action;
(iv) a detail, transfer, or reassignment;
(v) a reinstatement;
(vi) a restoration;
(vii) a reemployment;
(viii) a performance evaluation under chapter 43 of

this title;
(ix) a decision concerning pay, benefits, or awards con-

cerning education or training if the education or training
may reasonably be expected to lead to an appointment,
promotion, performance evaluation, or other action de-
scribed in this subparagraph;

(x) 1 a decision to order psychiatric testing or ex-
amination; and

(xi) 1 any other significant change in duties, re-
sponsibilities, or working conditions;

with respect to an employee in, or applicant for, a covered posi-
tion in an agency, and in the case of an alleged prohibited per-
sonnel practice described in subsection (b)(8), an employee or
applicant for employment in a Government corporation as de-
fined in section 9101 of title 31;
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(B) ‘‘covered position’’ means, with respect to any per-
sonnel action, any position in the competitive service, a career
appointee position in the Senior Executive Service, or a posi-
tion in the excepted service, but does not include any position
which is, prior to the personnel action—

(i) excepted from the competitive service because of its
confidential, policy-determining, policy-making, or policy-
advocating character; or

(ii) excluded from the coverage of this section by the
President based on a determination by the President that
it is necessary and warranted by conditions of good admin-
istration; and
(C) ‘‘agency’’ means an Executive agency and the Govern-

ment Printing Office, but does not include—
(i) a Government corporation, except in the case of an

alleged prohibited personnel practice described under sub-
section (b)(8);

(ii) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency, the
National Imagery and Mapping Agency, the National Secu-
rity Agency, and, as determined by the President, any Ex-
ecutive agency or unit thereof the principal function of
which is the conduct of foreign intelligence or counterintel-
ligence activities; or

(iii) the General Accounting Office.
(b) Any employee who has authority to take, direct others to

take, recommend, or approve any personnel action, shall not, with
respect to such authority—

(1) discriminate for or against any employee or applicant
for employment—

(A) on the basis of race, color, religion, sex, or national
origin, as prohibited under section 717 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e–16);

(B) on the basis of age, as prohibited under sections 12
and 15 of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 631, 633a);

(C) on the basis of sex, as prohibited under section
6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C.
206(d));

(D) on the basis of handicapping condition, as prohib-
ited under section 501 of the Rehabilitation Act of 1973 (29
U.S.C. 791); or

(E) on the basis of marital status or political affili-
ation, as prohibited under any law, rule, or regulation;
(2) solicit or consider any recommendation or statement,

oral or written, with respect to any individual who requests or
is under consideration for any personnel action unless such
recommendation or statement is based on the personal knowl-
edge or records of the person furnishing it and consists of—

(A) an evaluation of the work performance, ability, ap-
titude, or general qualifications of such individual; or

(B) an evaluation of the character, loyalty, or suit-
ability of such individual;
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(3) coerce the political activity of any person (including the
providing of any political contribution or service), or take any
action against any employee or applicant for employment as a
reprisal for the refusal of any person to engage in such political
activity;

(4) deceive or willfully obstruct any person with respect to
such person’s right to compete for employment;

(5) influence any person to withdraw from competition for
any position for the purpose of improving or injuring the pros-
pects of any other person for employment;

(6) grant any preference or advantage not authorized by
law, rule, or regulation to any employee or applicant for em-
ployment (including defining the scope or manner of competi-
tion or the requirements for any position) for the purpose of
improving or injuring the prospects of any particular person for
employment;

(7) appoint, employ, promote, advance, or advocate for ap-
pointment, employment, promotion, or advancement, in or to a
civilian position any individual who is a relative (as defined in
section 3110(a)(3) of this title) of such employee if such position
is in the agency in which such employee is serving as a public
official (as defined in section 3110(a)(2) of this title) or over
which such employee exercises jurisdiction or control as such
an official;

(8) take or fail to take, or threaten to take or fail to take,
a personnel action with respect to any employee or applicant
for employment because of—

(A) any disclosure of information by an employee or
applicant which the employee or applicant reasonably be-
lieves evidences—

(i) a violation of any law, rule, or regulation, or
(ii) gross mismanagement, a gross waste of funds,

an abuse of authority, or a substantial and specific
danger to public health or safety,

if such disclosure is not specifically prohibited by law and
if such information is not specifically required by Execu-
tive order to be kept secret in the interest of national de-
fense or the conduct of foreign affairs; or

(B) any disclosure to the Special Counsel, or to the In-
spector General of an agency or another employee des-
ignated by the head of the agency to receive such disclo-
sures, of information which the employee or applicant rea-
sonably believes evidences—

(i) a violation of any law, rule, or regulation, or
(ii) gross mismanagement, a gross waste of funds,

an abuse of authority, or a substantial and specific
danger to public health or safety;

(9) take or fail to take, or threaten to take or fail to take,
any personnel action against any employee or applicant for em-
ployment because of—

(A) the exercise of any appeal, complaint, or grievance
right granted by any law, rule, or regulation;
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(B) testifying for or otherwise lawfully assisting any
individual in the exercise of any right referred to in sub-
paragraph (A);

(C) cooperating with or disclosing information to the
Inspector General of an agency, or the Special Counsel, in
accordance with applicable provisions of law; or

(D) for refusing to obey an order that would require
the individual to violate a law.
(10) discriminate for or against any employee or applicant

for employment on the basis of conduct which does not ad-
versely affect the performance of the employee or applicant or
the performance of others; except that nothing in this para-
graph shall prohibit an agency from taking into account in de-
termining suitability or fitness any conviction of the employee
or applicant for any crime under the laws of any State, of the
District of Columbia, or of the United States;

(11)(A) knowingly take, recommend, or approve any per-
sonnel action if the taking of such action would violate a vet-
erans’ preference requirement; or

(B) knowingly fail to take, recommend, or approve any per-
sonnel action if the failure to take such action would violate a
veterans’ preference requirement; or

(12) take or fail to take any other personnel action if the
taking of or failure to take such action violates any law, rule,
or regulation implementing, or directly concerning, the merit
system principles contained in section 2301 of this title.

This subsection shall not be construed to authorize the withholding
of information from the Congress or the taking of any personnel ac-
tion against an employee who discloses information to the Con-
gress.

(c) The head of each agency shall be responsible for the preven-
tion of prohibited personnel practices, for the compliance with and
enforcement of applicable civil service laws, rules, and regulations,
and other aspects of personnel management, and for ensuring (in
consultation with the Office of Special Counsel) that agency em-
ployees are informed of the rights and remedies available to them
under this chapter and chapter 12 of this title. Any individual to
whom the head of an agency delegates authority for personnel
management, or for any aspect thereof, shall be similarly respon-
sible within the limits of the delegation.

(d) This section shall not be construed to extinguish or lessen
any effort to achieve equal employment opportunity through affirm-
ative action or any right or remedy available to any employee or
applicant for employment in the civil service under—

(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e–16), prohibiting discrimination on the basis of race,
color, religion, sex, or national origin;

(2) sections 12 and 15 of the Age Discrimination in Em-
ployment Act of 1967 (29 U.S.C. 631, 633a), prohibiting dis-
crimination on the basis of age;

(3) under section 6(d) of the Fair Labor Standards Act of
1938 (29 U.S.C. 206(d)), prohibiting discrimination on the basis
of sex;
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(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791), prohibiting discrimination on the basis of handicapping
condition; or

(5) the provisions of any law, rule, or regulation prohib-
iting discrimination on the basis of marital status or political
affiliation.
(e)(1) For the purpose of this section, the term ‘‘veterans’ pref-

erence requirement’’ means any of the following provisions of law:
(A) Sections 2108, 3305(b), 3309, 3310, 3311, 3312, 3313,

3314, 3315, 3316, 3317(b), 3318, 3320, 3351, 3352, 3363, 3501,
3502(b), 3504, and 4303(e) and (with respect to a preference el-
igible referred to in section 7511(a)(1)(B)) subchapter II of
chapter 75 and section 7701.

(B) Sections 943(c)(2) and 1784(c) of title 10.
(C) Section 1308(b) of the Alaska National Interest Lands

Conservation Act.
(D) Section 301(c) of the Foreign Service Act of 1980.
(E) Sections 106(f), 7281(e), and 7802(5) of title 38.
(F) Section 1005(a) of title 39.
(G) Any other provision of law that the Director of the Of-

fice of Personnel Management designates in regulations as
being a veterans’ preference requirement for the purposes of
this subsection.

(H) Any regulation prescribed under subsection (b) or (c) of
section 1302 and any other regulation that implements a provi-
sion of law referred to in any of the preceding subparagraphs.
(2) Notwithstanding any other provision of this title, no author-

ity to order corrective action shall be available in connection with
a prohibited personnel practice described in subsection (b)(11).
Nothing in this paragraph shall be considered to affect any author-
ity under section 1215 (relating to disciplinary action).

§ 2303. Prohibited personnel practices in the Federal Bu-
reau of Investigation

(a) Any employee of the Federal Bureau of Investigation who
has authority to take, direct others to take, recommend, or approve
any personnel action, shall not, with respect to such authority, take
or fail to take a personnel action with respect to any employee of
the Bureau as a reprisal for a disclosure of information by the em-
ployee to the Attorney General (or an employee designated by the
Attorney General for such purpose) which the employee or appli-
cant reasonably believes evidences—

(1) a violation of any law, rule, or regulation, or
(2) mismanagement, a gross waste of funds, an abuse of

authority, or a substantial and specific danger to public health
or safety.

For the purpose of this subsection, ‘‘personnel action’’ means any
action described in clauses (i) through (x) of section 2302(a)(2)(A)
of this title with respect to an employee in, or applicant for, a posi-
tion in the Bureau (other than a position of a confidential, policy-
determining, policy-making, or policy-advocating character).

(b) The Attorney General shall prescribe regulations to ensure
that such a personnel action shall not be taken against an em-
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ployee of the Bureau as a reprisal for any disclosure of information
described in subsection (a) of this section.

(c) The President shall provide for the enforcement of this sec-
tion in a manner consistent with applicable provisions of sections
1214 and 1221 of this title.

§ 2304. Responsibility of the General Accounting Office
If requested by either House of the Congress (or any committee

thereof), or if considered necessary by the Comptroller General, the
General Accounting Office shall conduct audits and reviews to as-
sure compliance with the laws, rules, and regulations governing
employment in the executive branch and in the competitive service
and to assess the effectiveness and soundness of Federal personnel
management.

§ 2305. Coordination with certain other provisions of law
No provision of this chapter, or action taken under this chap-

ter, shall be construed to impair the authorities and responsibilities
set forth in section 102 of the National Security Act of 1947 (61
Stat. 495; 50 U.S.C. 403), the Central Intelligence Agency Act of
1949 (63 Stat. 208; 50 U.S.C. 403a and following), the Act entitled
‘‘An Act to provide certain administrative authorities for the Na-
tional Security Agency, and for other purposes’’, approved May 29,
1959 (73 Stat. 63; 50 U.S.C. 402 note), and the Act entitled ‘‘An Act
to amend the Internal Security Act of 1950’’, approved March 26,
1964 (78 Stat. 168; 50 U.S.C. 831–835).
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CHAPTER 29—COMMISSIONS, OATHS, RECORDS, AND
REPORTS

SUBCHAPTER I—COMMISSIONS, OATHS, AND RECORDS

Sec.
2901. Commission of an officer.
2902. Commission; where recorded.
2903. Oath; authority to administer.
2904. Oath; administered without fees.
2905. Oath; renewal.
2906. Oath; custody.

SUBCHAPTER II—REPORTS

2951. Reports to the Office of Personnel Management.
2952. Time of making annual reports.
2953. Reports to Congress on additional employee requirements.
2954. Information to committees of Congress on request.

SUBCHAPTER I—COMMISSIONS, OATHS, AND RECORDS

§ 2901. Commission of an officer
The President may make out and deliver, after adjournment of

the Senate, the commission of an officer whose appointment has
been confirmed by the Senate.

§ 2902. Commission; where recorded
(a) Except as provided by subsections (b) and (c) of this section,

the Secretary of State shall make out and record, and affix the seal
of the United States to, the commission of an officer appointed by
the President. The seal of the United States may not be affixed to
the commission before the commission has been signed by the
President.

(b) The commission of an officer in the civil service or uni-
formed services under the control of the Secretary of Agriculture,
the Secretary of Commerce, the Secretary of Defense, the Secretary
of a military department, the Secretary of the Interior, or the Sec-
retary of the Treasury shall be made out and recorded in the de-
partment in which he is to serve under the seal of that department.
The departmental seal may not be affixed to the commission before
the commission has been signed by the President.

(c) The commissions of judicial officers and United States attor-
neys and marshals, appointed by the President, by and with the
advice and consent of the Senate, and other commissions which be-
fore August 8, 1888, were prepared at the Department of State on
the requisition of the Attorney General, shall be made out and re-
corded in the Department of Justice under the seal of that depart-
ment and countersigned by the Attorney General. The depart-
mental seal may not be affixed to the commission before the com-
mission has been signed by the President.
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§ 2903. Oath; authority to administer
(a) The oath of office required by section 3331 of this title may

be administered by an individual authorized by the laws of the
United States or local law to administer oaths in the State, Dis-
trict, or territory or possession of the United States where the oath
is administered.

(b) An employee of an Executive agency designated in writing
by the head of the Executive agency, or the Secretary of a military
department with respect to an employee of his department, may
administer—

(1) the oath of office required by section 3331 of this title,
incident to entrance into the executive branch; or

(2) any other oath required by law in connection with em-
ployment in the executive branch.
(c) An oath authorized or required under the laws of the

United States may be administered by—
(1) the Vice President; or
(2) an individual authorized by local law to administer

oaths in the State, District, or territory or possession of the
United States where the oath is administered.

§ 2904. Oath; administered without fees
An employee of an Executive agency who is authorized to ad-

minister the oath of office required by section 3331 of this title, or
any other oath required by law in connection with employment in
the executive branch, may not charge or receive a fee or pay for ad-
ministering the oath.

§ 2905. Oath; renewal
(a) An employee of an Executive agency or an individual em-

ployed by the government of the District of Columbia who, on origi-
nal appointment, subscribed to the oath of office required by sec-
tion 3331 of this title is not required to renew the oath because of
a change in status so long as his service is continuous in the agen-
cy in which he is employed, unless, in the opinion of the head of
the Executive agency, the Secretary of a military department with
respect to an employee of his department, or the Commissioners of
the District of Columbia, the public interest so requires.

(b) An individual who, on appointment as an employee of a
House of Congress, subscribed to the oath of office required by sec-
tion 3331 of this title is not required to renew the oath so long as
his service as an employee of that House of Congress is continuous.

§ 2906. Oath; custody
The oath of office taken by an individual under section 3331

of this title shall be delivered by him to, and preserved by, the
House of Congress, agency, or court to which the office pertains.
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SUBCHAPTER II—REPORTS

§ 2951. Reports to the Office of Personnel Management
The President may prescribe rules which shall provide, as

nearly as conditions of good administration warrant, that—
(1) the appointing authority notify the Office of Personnel

Management in writing of the following actions and their dates
as to each individual selected for appointment in the competi-
tive service from among those who have been examined—

(A) appointment and residence of appointee;
(B) separation during probation;
(C) transfer;
(D) resignation;
(E) removal; and

(2) the Office keep records of these actions.

§ 2952. Time of making annual reports
Except when a different time is specifically prescribed by stat-

ute, the head of each Executive department or military department
shall make the annual reports, required to be submitted to Con-
gress, at the beginning of each regular session of Congress. The re-
ports shall cover the transactions of the preceding year.

§ 2953. Reports to Congress on additional employee require-
ments

(a) Each report, recommendation, or other communication, of
an official nature, of an Executive agency which—

(1) relates to pending or proposed legislation which, if en-
acted, will entail an estimated annual expenditure of appro-
priated funds in excess of $1,000,000;

(2) is submitted or transmitted to Congress or a committee
thereof in compliance with law or on the initiative of the ap-
propriate authority of the executive branch; and

(3) officially proposes or recommends the creation or ex-
pansion, either by action of Congress or by administrative ac-
tion, of a function, activity, or authority of the Executive agen-
cy to be in addition to those functions, activities, and authori-
ties thereof existing when the report, recommendation, or other
communication is so submitted or transmitted;

shall contain a statement, concerning the Executive agency, for
each of the first 5 fiscal years during which each additional or ex-
panded function, activity, or authority so proposed or recommended
is to be in effect, setting forth the following information—

(A) the estimated maximum additional—
(i) man-years of civilian employment, by general cat-

egories of positions;
(ii) expenditures for personal services; and
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(iii) expenditures for all purposes other than personal
services;

which are attributable to the function, activity, or authority
and which will be required to be effected by the Executive
agency in connection with the performance thereof; and

(B) such other statement, discussion, explanation, or other
information as is considered advisable by the appropriate au-
thority of the executive branch or that is required by Congress
or a committee thereof.
(b) Subsection (a) of this section does not apply to—

(1) the Central Intelligence Agency;
(2) a Government controlled corporation; or
(3) the General Accounting Office.

§ 2954. Information to committees of Congress on request
An Executive agency, on request of the Committee on Govern-

ment Operations of the House of Representatives, or of any seven
members thereof, or on request of the Committee on Governmental
Affairs of the Senate, or any five members thereof, shall submit
any information requested of it relating to any matter within the
jurisdiction of the committee.
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1 So in law. Section 1101(b) of the Floyd D. Spence National Defense Authorization Act for
Fiscal Year 2001 (as enacted into law by section 1 of Public Law 106–398; 114 Stat. 1654A–
310) amended the table of sections for chapter 31 by adding at the end a new subchapter IV.
The amendment probably should not have included ‘‘Sec.’’ in the inserted matter.

Subpart B—Employment and Retention

CHAPTER 31—AUTHORITY FOR EMPLOYMENT

SUBCHAPTER I—EMPLOYMENT AUTHORITIES

Sec.
3101. General authority to employ.
3102. Employment of personal assistants for handicapped employees, including

blind and deaf employees.
3103. Employment at seat of Government only for services rendered.
3104. Employment of specially qualified scientific and professional personnel.
3105. Appointment of administrative law judges.
3106. Employment of attorneys; restrictions.
3107. Employment of publicity experts; restrictions.
3108. Employment of detective agencies; restrictions.
3109. Employment of experts and consultants; temporary or intermittent.
3110. Employment of relatives; restrictions.
3111. Acceptance of volunteer service.
3112. Disabled veterans; noncompetitive appointment.
3113. Restriction on reemployment after conviction of certain crimes.

SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE

3131. The Senior Executive Service.
3132. Definitions and exclusions.
3133. Authorization of positions; authority for appointment.
3134. Limitations on noncareer and limited appointments.
[3135. Repealed.]
3136. Regulations.

SUBCHAPTER III—THE FEDERAL BUREAU OF INVESTIGATION AND DRUG
ENFORCEMENT ADMINISTRATION SENIOR EXECUTIVE SERVICE

3151. The Federal Bureau of Investigation and Drug Enforcement Administra-
tion Senior Executive Service.

3152. Limitation on pay.

SUBCHAPTER IV—TEMPORARY ORGANIZATIONS ESTABLISHED BY LAW OR
EXECUTIVE ORDER

Sec.1
3161. Employment and compensation of employees.

SUBCHAPTER I—EMPLOYMENT AUTHORITIES

§ 3101. General authority to employ
Each Executive agency, military department, and the govern-

ment of the District of Columbia may employ such number of em-
ployees of the various classes recognized by chapter 51 of this title
as Congress may appropriate for from year to year.
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1 Section 307 of the Departments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 2001 (as enacted into law by section 1(a)(2) of Public Law 106–
553; 114 Stat. 2762) provides for amendments to this paragraph that could not be executed due
to the execution of identical amendments made by section 311 of Public Law 106–518.

§ 3102. Employment of personal assistants for handicapped
employees, including blind and deaf employees

(a) For the purpose of this section—
(1) 1 ‘‘agency’’ means—

(A) an Executive agency;
(B) the Library of Congress; and
(C) an office, agency, or other establishment in the ju-

dicial branch;
(2) ‘‘handicapped employee’’ means an individual employed

by an agency who is blind or deaf or who otherwise qualifies
as a handicapped individual within the meaning of section 501
of the Rehabilitation Act of 1973 (29 U.S.C. 794); and

(3) ‘‘nonprofit organization’’ means an organization deter-
mined by the Secretary of the Treasury to be an organization
described in section 501(c) of the Internal Revenue Code of
1954 (26 U.S.C. 501(c)) which is exempt from taxation under
section 501(a) of such Code.
(b)(1) The head of each agency may employ one or more per-

sonal assistants who the head of the agency determines are nec-
essary to enable a handicapped employee of that agency to perform
the employee’s official duties and who shall serve without pay from
the agency without regard to—

(A) the provisions of this title governing appointment in
the competitive service;

(B) chapter 51 and subchapter III of chapter 53 of this
title; and

(C) section 1342 of title 31.
Such employment may include the employing of a reading assistant
or assistants for a blind employee or an interpreting assistant or
assistants for a deaf employee.

(2) A personal assistant, including a reading or interpreting as-
sistant, employed under this subsection may receive pay for serv-
ices performed by the assistant from the handicapped employee or
a nonprofit organization, without regard to section 209 of title 18.

(c) The head of each agency may also employ or assign one or
more personal assistants who the head of the agency determines
are necessary to enable a handicapped employee of that agency to
perform the employee’s official duties. Such employment may in-
clude the employing of a reading assistant or assistants for a blind
employee or an interpreting assistant or assistants for a deaf em-
ployee.

(d)(1) In the case of any handicapped employee (including a
blind or deaf employee) traveling on official business, the head of
the agency may authorize the payment to an individual to accom-
pany or assist (or both) the handicapped employee for all or a por-
tion of the travel period involved. Any payment under this sub-
section to such an individual may be made either directly to that
individual or by advancement or reimbursement to the handi-
capped employee.
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(2) With respect to any individual paid to accompany or assist
a handicapped employee under paragraph (1) of this subsection—

(A) the amount paid to that individual shall not exceed the
limit or limits which the Office of Personnel Management shall
prescribe by regulation to ensure that the payment does not
exceed amounts (including pay and, if appropriate, travel ex-
penses and per diem allowances) which could be paid to an em-
ployee assigned to accompany or assist the handicapped em-
ployee; and

(B) that individual shall be considered an employee, but
only for purposes of chapter 81 of this title (relating to com-
pensation for injury) and sections 2671 through 2680 of title 28
(relating to tort claims).
(e) This section may not be held or considered to prevent or

limit in any way the assignment to a handicapped employee (in-
cluding a blind or deaf employee) by an agency of clerical or secre-
tarial assistance, at the expense of the agency under statutes and
regulations currently applicable at the time, if that assistance nor-
mally is provided, or authorized to be provided, in that manner
under currently applicable statutes and regulations.

§ 3103. Employment at seat of Government only for services
rendered

An individual may be employed in the civil service in an Exec-
utive department at the seat of Government only for services actu-
ally rendered in connection with and for the purposes of the appro-
priation from which he is paid. An individual who violates this sec-
tion shall be removed from the service.

§ 3104. Employment of specially qualified scientific and pro-
fessional personnel

(a) The Director of the Office of Personnel Management may
establish, and from time to time revise, the maximum number of
scientific or professional positions for carrying out research and de-
velopment functions which require the services of specially quali-
fied personnel which may be established outside of the General
Schedule. Any such position may be established by action of the Di-
rector or, under such standards and procedures as the Office pre-
scribes (including procedures under which the prior approval of the
Director may be required), by agency action.

(b) The provisions of subsection (a) of this section shall not
apply to any Senior Executive Service position (as defined in sec-
tion 3132(a) of this title).

(c) In addition to the number of positions authorized by sub-
section (a) of this section, the Librarian of Congress may establish,
without regard to the second sentence of paragraph (1) of this sub-
section, not more than 8 scientific or professional positions to carry
out the research and development functions of the Library of Con-
gress which require the services of specially qualified personnel.

§ 3105. Appointment of administrative law judges
Each agency shall appoint as many administrative law judges

as are necessary for proceedings required to be conducted in ac-
cordance with sections 556 and 557 of this title. Administrative law
judges shall be assigned to cases in rotation so far as practicable,
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and may not perform duties inconsistent with their duties and re-
sponsibilities as administrative law judges.

§ 3106. Employment of attorneys; restrictions
Except as otherwise authorized by law, the head of an Execu-

tive department or military department may not employ an attor-
ney or counsel for the conduct of litigation in which the United
States, an agency, or employee thereof is a party, or is interested,
or for the securing of evidence therefor, but shall refer the matter
to the Department of Justice. This section does not apply to the
employment and payment of counsel under section 1037 of title 10.

§ 3107. Employment of publicity experts; restrictions
Appropriated funds may not be used to pay a publicity expert

unless specifically appropriated for that purpose.

§ 3108. Employment of detective agencies; restrictions
An individual employed by the Pinkerton Detective Agency, or

similar organization, may not be employed by the Government of
the United States or the government of the District of Columbia.

§ 3109. Employment of experts and consultants; temporary
or intermittent

(a) For the purpose of this section—
(1) ‘‘agency’’ has the meaning given it by section 5721 of

this title; and
(2) ‘‘appropriation’’ includes funds made available by stat-

ute under section 9104 of title 31.
(b) When authorized by an appropriation or other statute, the

head of an agency may procure by contract the temporary (not in
excess of 1 year) or intermittent services of experts or consultants
or an organization thereof, including stenographic reporting serv-
ices. Services procured under this section are without regard to—

(1) the provisions of this title governing appointment in
the competitive service;

(2) chapter 51 and subchapter III of chapter 53 of this
title; and

(3) section 5 of title 41, except in the case of stenographic
reporting services by an organization.

However, an agency subject to chapter 51 and subchapter III of
chapter 53 of this title may pay a rate for services under this sec-
tion in excess of the daily equivalent of the highest rate payable
under section 5332 of this title only when specifically authorized by
the appropriation or other statute authorizing the procurement of
the services.

(c) Positions in the Senior Executive Service or the Federal Bu-
reau of Investigation and Drug Enforcement Administration Senior
Executive Service may not be filled under the authority of sub-
section (b) of this section.

(d) The Office of Personnel Management shall prescribe regula-
tions necessary for the administration of this section. Such regula-
tions shall include—

(1) criteria governing the circumstances in which it is ap-
propriate to employ an expert or consultant under the provi-
sions of this section;
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(2) criteria for setting the pay of experts and consultants
under this section; and

(3) provisions to ensure compliance with such regulations.
(e) Each agency shall report to the Office of Personnel Manage-

ment on an annual basis with respect to—
(1) the number of days each expert or consultant employed

by the agency during the period was so employed; and
(2) the total amount paid by the agency to each expert and

consultant for such work during the period.

§ 3110. Employment of relatives; restrictions
(a) For the purpose of this section—

(1) agency means—
(A) an Executive agency;
(B) an office, agency, or other establishment in the leg-

islative branch;
(C) an office, agency, or other establishment in the ju-

dicial branch; and
(D) the government of the District of Columbia;

(2) ‘‘public official’’ means an officer (including the Presi-
dent and a Member of Congress), a member of the uniformed
service, an employee and any other individual, in whom is
vested the authority by law, rule, or regulation, or to whom the
authority has been delegated, to appoint, employ, promote, or
advance individuals, or to recommend individuals for appoint-
ment, employment, promotion, or advancement in connection
with employment in an agency; and

(3) ‘‘relative’’ means, with respect to a public official, an in-
dividual who is related to the public official as father, mother,
son, daughter, brother, sister, uncle, aunt, first cousin, nephew,
niece, husband, wife, father-in-law, mother-in-law, son-in-law,
daughter-in-law, brother-in-law, sister-in-law, stepfather, step-
mother, stepson, stepdaughter, stepbrother, stepsister, half
brother, or half sister.
(b) A public official may not appoint, employ, promote, ad-

vance, or advocate for appointment, employment, promotion, or ad-
vancement, in or to a civilian position in the agency in which he
is serving or over which he exercises jurisdiction or control any in-
dividual who is a relative of the public official. An individual may
not be appointed, employed, promoted, or advanced in or to a civil-
ian position in an agency if such appointment, employment, pro-
motion, or advancement has been advocated by a public official,
serving in or exercising jurisdiction or control over the agency, who
is a relative of the individual.

(c) An individual appointed, employed, promoted, or advanced
in violation of this section is not entitled to pay, and money may
not be paid from the Treasury as pay to an individual so appointed,
employed, promoted, or advanced.

(d) The Office of Personnel Management may prescribe regula-
tions authorizing the temporary employment, in the event of emer-
gencies resulting from natural disasters or similar unforeseen
events or circumstances, of individuals whose employment would
otherwise be prohibited by this section.

(e) This section shall not be construed to prohibit the appoint-
ment of an individual who is a preference eligible in any case in
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which the passing over of that individual on a certificate of eligi-
bles furnished under section 3317(a) of this title will result in the
selection for appointment of an individual who is not a preference
eligible.

§ 3111. Acceptance of volunteer service
(a) For the purpose of this section, ‘‘student’’ means an indi-

vidual who is enrolled, not less than half-time, in a high school,
trade school, technical or vocational institute, junior college, col-
lege, university, or comparable recognized educational institution.
An individual who is a student is deemed not to have ceased to be
a student during an interim between school years if the interim is
not more than 5 months and if such individual shows to the satis-
faction of the Office of Personnel Management that the individual
has a bona fide intention of continuing to pursue a course of study
or training in the same or different educational institution during
the school semester (or other period into which the school year is
divided) immediately after the interim.

(b) Notwithstanding section 1342 of title 31, the head of an
agency may accept, subject to regulations issued by the Office, vol-
untary service for the United States if the service—

(1) is performed by a student, with the permission of the
institution at which the student is enrolled, as part of an agen-
cy program established for the purpose of providing edu-
cational experiences for the student;

(2) is to be uncompensated; and
(3) will not be used to displace any employee.

(c)(1) Except as provided in paragraph (2), any student who
provides voluntary service under subsection (b) of this section shall
not be considered a Federal employee for any purpose other than
for purposes of section 7905 (relating to commuting by means other
than single-occupancy motor vehicles), chapter 81 (relating to com-
pensation for injury) and sections 2671 through 2680 of title 28 (re-
lating to tort claims).

(2) In addition to being considered a Federal employee for the
purposes specified in paragraph (1), any student who provides vol-
untary service as part of a program established under subsection
(b) of this section in the Internal Revenue Service, Department of
the Treasury, shall be considered an employee of the Department
of the Treasury for purposes of—

(A) section 552a of this title (relating to disclosure of
records);

(B) subsections (a)(1), (h)(1), (k)(6), and (l)(4) of section
6103 of title 26 (relating to confidentiality and disclosure of re-
turns and return information);

(C) sections 7213(a)(1) and 7431 of title 26 (relating to un-
authorized disclosures of returns and return information by
Federal employees and other persons); and

(D) section 7423 of title 26 (relating to suits against em-
ployees of the United States);

except that returns and return information (as defined in section
6103(b) of title 26) shall be made available to students under such
program only to the extent that the Secretary of the Treasury or
his designee determines that the duties assigned to such students
so require.
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(d) Notwithstanding section 1342 of title 31, the head of an
agency may accept voluntary service for the United States under
chapter 37 of this title and regulations of the Office of Personnel
Management.

§ 3112. Disabled veterans; noncompetitive appointment
Under such regulations as the Office of Personnel Management

shall prescribe, an agency may make a noncompetitive appoint-
ment leading to conversion to career or career-conditional employ-
ment of a disabled veteran who has a compensable service-con-
nected disability of 30 percent or more.

§ 3113. Restriction on reemployment after conviction of cer-
tain crimes

An employee shall be separated from service and barred from
reemployment in the Federal service, if—

(1) the employee is convicted of a violation of section 201(b)
of title 18; and

(2) such violation related to conduct prohibited under sec-
tion 1010(a) of the Controlled Substances Import and Export
Act (21 U.S.C. 960(a)).
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SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE

§ 3131. The Senior Executive Service
It is the purpose of this subchapter to establish a Senior Exec-

utive Service to ensure that the executive management of the Gov-
ernment of the United States is responsive to the needs, policies,
and goals of the Nation and otherwise is of the highest quality. The
Senior Executive Service shall be administered so as to—

(1) provide for a compensation system, including salaries,
benefits, and incentives, and for other conditions of employ-
ment, designed to attract and retain highly competent senior
executives;

(2) ensure that compensation, retention, and tenure are
contingent on executive success which is measured on the basis
of individual and organizational performance (including such
factors as improvements in efficiency, productivity, quality of
work or service, cost efficiency, and timeliness of performance
and success in meeting equal employment opportunity goals);

(3) assure that senior executives are accountable and re-
sponsible for the effectiveness and productivity of employees
under them;

(4) recognize exceptional accomplishment;
(5) enable the head of an agency to reassign senior execu-

tives to best accomplish the agency’s mission;
(6) provide for severance pay, early retirement, and place-

ment assistance for senior executives who are removed from
the Senior Executive Service for nondisciplinary reasons;

(7) protect senior executives from arbitrary or capricious
actions;

(8) provide for program continuity and policy advocacy in
the management of public programs;

(9) maintain a merit personnel system free of prohibited
personnel practices;

(10) ensure accountability for honest, economical, and effi-
cient Government;

(11) ensure compliance with all applicable civil service
laws, rules, and regulations, including those related to equal
employment opportunity, political activity, and conflicts of in-
terest;

(12) provide for the initial and continuing systematic de-
velopment of highly competent senior executives;

(13) provide for an executive system which is guided by the
public interest and free from improper political interference;
and

(14) appoint career executives to fill Senior Executive Serv-
ice positions to the extent practicable, consistent with the effec-
tive and efficient implementation of agency policies and re-
sponsibilities.
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1 So in law. See the amendment made by section 402(b) of Public Law 102–476 which inserted
‘‘, Department of Defense intelligence activities the civilian employees of which are subject to
section 1590 of title 10,’’ after ‘‘National Security Agency’’.

2 So in law. Subsection (c) of section 10702 of Public Law 107–171 (116 Stat. 517) provides
as follows:

(c) CONFORMING AMENDMENTS.—
(1) Section 3132(a)(1) of title 5, United States Code, is amended—

(A) in subparagraph (C), by striking ‘‘or’’ at the end;
(B) in subparagraph (D), by adding ‘‘or’’ at the end; and
(C) by adding at the end the following:
‘‘(E) the Commodity Futures Trading Commission;’’.

The amendments probably should have been made to strike ‘‘or’’ at the end of subparagraph
(D), insert ‘‘or’’ after the semicolon in subparagraph (E), and insert at the end a new subpara-
graph (F).

§ 3132. Definitions and exclusions
(a) For the purpose of this subchapter—

(1) ‘‘agency’’ means an Executive agency, except a Govern-
ment corporation and the General Accounting Office, but does
not include—

(A) any agency or unit thereof excluded from coverage
by the President under subsection (c) of this section; or

(B) the Federal Bureau of Investigation, the Drug En-
forcement Administration, the Central Intelligence Agency,
the Defense Intelligence Agency, the National Imagery and
Mapping Agency, the National Security Agency, Depart-
ment of Defense intelligence activities the civilian employ-
ees of which are subject to section 1590 of title 10,, 1 and,
as determined by the President, an Executive agency, or
unit thereof, whose principal function is the conduct of for-
eign intelligence or counterintelligence activities;

(C) the Federal Election Commission or the Election
Assistance Commission; 2

(D) the Office of the Comptroller of the Currency, the
Office of Thrift Supervision, the Federal Housing Finance
Board, the Resolution Trust Corporation, the Farm Credit
Administration, the Office of Federal Housing Enterprise
Oversight of the Department of Housing and Urban Devel-
opment, and the National Credit Union Administration; or
or 2

(E) the Securities and Exchange Commission;
(E) 2 the Commodity Futures Trading Commission;

(2) ‘‘Senior Executive Service position’’ means any position
in an agency which is classified above GS–15 pursuant to sec-
tion 5108 or in level IV or V of the Executive Schedule, or an
equivalent position, which is not required to be filled by an ap-
pointment by the President by and with the advice and consent
of the Senate, and in which an employee—

(A) directs the work of an organizational unit;
(B) is held accountable for the success of one or more

specific programs or projects;
(C) monitors progress toward organizational goals and

periodically evaluates and makes appropriate adjustments
to such goals;

(D) supervises the work of employees other than per-
sonal assistants; or
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(E) otherwise exercises important policy-making, pol-
icy-determining, or other executive functions;

but does not include—
(i) any position in the Foreign Service of the United

States; or
(ii) an administrative law judge position under section

3105 of this title;
(3) ‘‘senior executive’’ means a member of the Senior Exec-

utive Service;
(4) ‘‘career appointee’’ means an individual in a Senior Ex-

ecutive Service position whose appointment to the position or
previous appointment to another Senior Executive Service posi-
tion was based on approval by the Office of Personnel Manage-
ment of the executive qualifications of such individual;

(5) ‘‘limited term appointee’’ means an individual ap-
pointed under a nonrenewable appointment for a term of 3
years or less to a Senior Executive Service position the duties
of which will expire at the end of such term;

(6) ‘‘limited emergency appointee’’ means an individual ap-
pointed under a nonrenewable appointment, not to exceed 18
months, to a Senior Executive Service position established to
meet a bona fide, unanticipated, urgent need;

(7) ‘‘noncareer appointee’’ means an individual in a Senior
Executive Service position who is not a career appointee, a lim-
ited term appointee, or a limited emergency appointee;

(8) ‘‘career reserved position’’ means a position which is re-
quired to be filled by a career appointee and which is des-
ignated under subsection (b) of this section; and

(9) ‘‘general position’’ means any position, other than a ca-
reer reserved position, which may be filled by either a career
appointee, noncareer appointee, limited emergency appointee,
or limited term appointee.
(b)(1) For the purpose of paragraph (8) of subsection (a) of this

section, the Office shall prescribe the criteria and regulations gov-
erning the designation of career reserved positions. The criteria
and regulations shall provide that a position shall be designated as
a career reserved position only if the filling of the position by a ca-
reer appointee is necessary to ensure impartiality, or the public’s
confidence in the impartiality, of the Government. The head of each
agency shall be responsible for designating career reserved posi-
tions in such agency in accordance with such criteria and regula-
tions.

(2) The Office shall periodically review general positions to de-
termine whether the positions should be designated as career re-
served. If the Office determines that any such position should be
so designated, it shall order the agency to make the designation.

(3) Notwithstanding the provisions of any other law, any posi-
tion to be designated as a Senior Executive Service position (except
a position in the Executive Office of the President) which—

(A) is under the Executive Schedule, or for which the rate
of basic pay is determined by reference to the Executive Sched-
ule, and

(B) on the day before the date of the enactment of the Civil
Service Reform Act of 1978 was specifically required under sec-



169 Sec. 3133CH. 31 (SUBCH II)—THE SENIOR EXECUTIVE SERVICE

tion 2102 of this title or otherwise required by law to be in the
competitive service,

shall be designated as a career reserved position if the position en-
tails direct responsibility to the public for the management or oper-
ation of particular government programs or functions.

(4) Not later than March 1 of each year, the head of each agen-
cy shall publish in the Federal Register a list of positions in the
agency which were career reserved positions during the preceding
calendar year.

(c) An agency may file an application with the Office setting
forth reasons why it, or a unit thereof, should be excluded from the
coverage of this subchapter. The Office shall—

(1) review the application and stated reasons,
(2) undertake a review to determine whether the agency or

unit should be excluded from the coverage of this subchapter,
and

(3) upon completion of its review, recommend to the Presi-
dent whether the agency or unit should be excluded from the
coverage of this subchapter.

If the Office recommends that an agency or unit thereof be ex-
cluded from the coverage of this subchapter, the President may, on
written determination, make the exclusion for the period deter-
mined by the President to be appropriate.

(d) Any agency or unit which is excluded from coverage under
subsection (c) of this section shall make a sustained effort to bring
its personnel system into conformity with the Senior Executive
Service to the extent practicable.

(e) The Office may at any time recommend to the President
that any exclusion previously granted to an agency or unit thereof
under subsection (c) of this section be revoked. Upon recommenda-
tion of the Office, the President may revoke, by written determina-
tion, any exclusion made under subsection (c) of this section.

(f) If—
(1) any agency is excluded under subsection (c) of this sec-

tion, or
(2) any exclusion is revoked under subsection (e) of this

section,
the Office shall, within 30 days after the action, transmit to the
Congress written notice of the exclusion or revocation.

§ 3133. Authorization of positions; authority for appoint-
ment

(a) During each even-numbered calendar year, each agency
shall—

(1) examine its needs for Senior Executive Service posi-
tions for each of the 2 fiscal years beginning after such cal-
endar year; and

(2) submit to the Office of Personnel Management a writ-
ten request for a specific number of Senior Executive Service
positions for each of such fiscal years.
(b) Each agency request submitted under subsection (a) of this

section shall—
(1) be based on the anticipated type and extent of program

activities and budget requests of the agency for each of the 2
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fiscal years involved, and such other factors as may be pre-
scribed from time to time by the Office; and

(2) identify, by position title, positions which are proposed
to be designated as or removed from designation as career re-
served positions, and set forth justifications for such proposed
actions.
(c) The Office of Personnel Management, in consultation with

the Office of Management and Budget, shall review the request of
each agency and shall authorize, for each of the 2 fiscal years cov-
ered by requests required under subsection (a) of this section, a
specific number of Senior Executive Service positions for each agen-
cy.

(d)(1) The Office of Personnel Management may, on a written
request of an agency or on its own initiative, make an adjustment
in the number of positions authorized for any agency. Each agency
request under this paragraph shall be submitted in such form, and
shall be based on such factors, as the Office shall prescribe.

(2) The total number of positions in the Senior Executive Serv-
ice may not at any time during any fiscal year exceed 105 percent
of the total number of positions authorized under subsection (c) of
this section for such fiscal year.

(e)(1) Not later than July 1, 1979, and from time to time there-
after as the Director of the Office of Personnel Management finds
appropriate, the Director shall establish, by rule issued in accord-
ance with section 1103(b) of this title, the number of positions out
of the total number of positions in the Senior Executive Service, as
authorized by this section or section 413 of the Civil Service Re-
form Act of 1978, which are to be career reserved positions. Except
as provided in paragraph (2) of this subsection, the number of posi-
tions required by this subsection to be career reserved positions
shall not be less than the number of the positions then in the Sen-
ior Executive Service which before the date of such Act, were au-
thorized to be filled only through competitive civil service examina-
tion.

(2) The Director may, by rule, designate a number of career re-
served positions which is less than the number required by para-
graph (1) of this subsection only if the Director determines such
lesser number necessary in order to designate as general positions
one or more positions (other than positions described in section
3132(b)(3) of this title) which—

(A) involve policymaking responsibilities which require the
advocacy or management of programs of the President and
support of controversial aspects of such programs;

(B) involve significant participation in the major political
policies of the President; or

(C) require the senior executives in the positions to serve
as personal assistants of, or advisers to, Presidential ap-
pointees.

The Director shall provide a full explanation for his determination
in each case.

§ 3134. Limitations on noncareer and limited appointments
(a) During each calendar year, each agency shall—
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(1) examine its needs for employment of noncareer ap-
pointees for the fiscal year beginning in the following year; and

(2) submit to the Office of Personnel Management, in ac-
cordance with regulations prescribed by the Office, a written
request for authority to employ a specific number of noncareer
appointees for such fiscal year.
(b) The number of noncareer appointees in each agency shall

be determined annually by the Office on the basis of demonstrated
need of the agency. The total number of noncareer appointees in
all agencies may not exceed 10 percent of the total number of Sen-
ior Executive Service positions in all agencies.

(c) Subject to the 10 percent limitation of subsection (b) of this
section, the Office may adjust the number of noncareer positions
authorized for any agency under subsection (b) of this section if
emergency needs arise that were not anticipated when the original
authorizations were made.

(d) The number of Senior Executive Service positions in any
agency which are filled by noncareer appointees may not at any
time exceed the greater of—

(1) 25 percent of the total number of Senior Executive
Service positions in the agency; or

(2) the number of positions in the agency which were filled
on the date of the enactment of the Civil Service Reform Act
of 1978 by—

(A) noncareer executive assignments under subpart F
of part 305 of title 5, Code of Federal Regulations, as in
effect on such date, or

(B) appointments to level IV or V of the Executive
Schedule which were not required on such date to be made
by and with the advice and consent of the Senate.

This subsection shall not apply in the case of any agency having
fewer than 4 Senior Executive Service positions.

(e) The total number of limited emergency appointees and lim-
ited term appointees in all agencies may not exceed 5 percent of
the total number of Senior Executive Service positions in all agen-
cies.

[§ 3135. Repealed. Public Law 104–66, § 2181(a)(1), December
21, 1995, 109 Stat. 732.]

§ 3136. Regulations
The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this subchapter.
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SUBCHAPTER III—THE FEDERAL BUREAU OF INVESTIGA-
TION AND DRUG ENFORCEMENT ADMINISTRATION SEN-
IOR EXECUTIVE SERVICE

§ 3151. The Federal Bureau of Investigation and Drug En-
forcement Administration Senior Executive Serv-
ice

(a) The Attorney General may by regulation establish a per-
sonnel system for senior personnel within the Federal Bureau of
Investigation and the Drug Enforcement Administration to be
known as the Federal Bureau of Investigation and the Drug En-
forcement Administration Senior Executive Service (hereinafter in
this subchapter referred to as the ‘‘FBI-DEA Senior Executive Serv-
ice’’). The regulations establishing the FBI-DEA Senior Executive
Service shall—

(1) meet the requirements set forth in section 3131 for the
Senior Executive Service;

(2) provide that positions in the FBI-DEA Senior Executive
Service meet requirements that are consistent with the provi-
sions of section 3132(a)(2);

(3) provide rates of pay for the FBI-DEA Senior Executive
Service that are not in excess of the maximum rate or less
than the minimum rate of basic pay established for the Senior
Executive Service under section 5382 and that are adjusted at
the same time and to the same extent as rates of basic pay for
the Senior Executive Service are adjusted;

(4) provide a performance appraisal system for the FBI-
DEA Senior Executive Service that conforms to the provisions
of subchapter II of chapter 43;

(5) provide for—
(A) removal consistent with section 3592;
(B) reduction-in-force procedures consistent with sec-

tion 3595(a), together with measures to ensure that a
member of the FBI-DEA Senior Executive Service may not
be removed due to a reduction in force unless reasonable
efforts to place such member in another such position are
first taken;

(C) procedures in accordance with which any furlough
affecting the FBI-DEA Senior Executive Service shall be
carried out;

(D) removal or suspension consistent with subsections
(a), (b), and (c) of section 7543 (except that any hearing or
appeal to which a member of the FBI-DEA Senior Execu-
tive Service is entitled shall be held or decided pursuant
to procedures established by regulations of the Attorney
General); and

(E) recertification consistent with section 3393a;



173 Sec. 3151CH. 31 (SUBCH III)—FBI AND DEA SENIOR EXEC. SERV.

(6) permit the payment of performance awards to members
of the FBI-DEA Senior Executive Service consistent with the
provisions applicable to performance awards under section
5384; and

(7) provide that members of the FBI-DEA Senior Executive
Service may be granted sabbatical leaves consistent with the
provisions of section 3396(c).
(b)(1) Except as provided in subsection (a), the Attorney Gen-

eral may—
(A) make applicable to the FBI-DEA Senior Executive

Service any of the provisions of this title applicable to appli-
cants for or members of the Senior Executive Service; and

(B) appoint, promote, and assign individuals to positions
established within the FBI-DEA Senior Executive Service with-
out regard to the provisions of this title governing appoint-
ments and other personnel actions in the competitive service.
(2)(A) Notwithstanding any other provision of this section, an

individual may not be selected for the FBI-DEA Senior Executive
Service unless such individual is a career employee in the civil
service.

(B) For the purpose of subparagraph (A), ‘‘career employee in
the civil service’’ shall have such meaning as the Attorney General,
in consultation with the Director of the Office of Personnel Man-
agement, by regulation prescribes.

(c) The President, based on the recommendations of the Attor-
ney General, may award ranks to members of the FBI-DEA Senior
Executive Service in a manner consistent with the provisions of
section 4507.

(d) Notwithstanding any other provision of this section, the At-
torney General may detail or assign any member of the FBI-DEA
Senior Executive Service to serve in a position outside the Federal
Bureau of Investigation or the Drug Enforcement Administration
(as the case may be) in which the member’s expertise and experi-
ence may be of benefit to the Federal Bureau of Investigation or
the Drug Enforcement Administration (as the case may be) or an-
other Government agency. Any such member shall not by reason
of such detail or assignment lose any entitlement or status associ-
ated with the membership in the FBI-DEA Senior Executive Serv-
ice.

(e) The Attorney General shall each year submit to Congress,
at the time the budget is submitted by the President to the Con-
gress for the next fiscal year, a report on the FBI-DEA Senior Ex-
ecutive Service. The report shall include, in the aggregate and by
agency—

(1) the number of FBI-DEA Senior Executive Service posi-
tions established as of the end of the preceding fiscal year;

(2) the number of individuals being paid at each rate of
basic pay for the FBI-DEA Senior Executive Service as of the
end of the preceding fiscal year;

(3) the number, distribution, and amount of awards paid
to members of the FBI-DEA Senior Executive Service during
the preceding fiscal year; and

(4) the number of individuals removed from the FBI-DEA
Senior Executive Service during the preceding fiscal year—
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(A) for less than fully successful performance;
(B) due to a reduction in force; or
(C) for any other reason.

§ 3152. Limitation on pay
Members of the FBI–DEA Senior Executive Service shall be

subject to the limitation under section 5307.
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SUBCHAPTER IV—TEMPORARY ORGANIZATIONS
ESTABLISHED BY LAW OR EXECUTIVE ORDER

§ 3161. Employment and compensation of employees
(a) DEFINITION OF TEMPORARY ORGANIZATION.—For the pur-

poses of this subchapter, the term ‘‘temporary organization’’ means
a commission, committee, board, or other organization that—

(1) is established by law or Executive order for a specific
period not in excess of three years for the purpose of per-
forming a specific study or other project; and

(2) is terminated upon the completion of the study or
project or upon the occurrence of a condition related to the
completion of the study or project.
(b) EMPLOYMENT AUTHORITY.—(1) Notwithstanding the provi-

sions of chapter 51 of this title, the head of a temporary organiza-
tion may appoint persons to positions of employment in a tem-
porary organization in such numbers and with such skills as are
necessary for the performance of the functions required of a tem-
porary organization.

(2) The period of an appointment under paragraph (1) may not
exceed three years, except that under regulations prescribed by the
Office of Personnel Management the period of appointment may be
extended for up to an additional two years.

(3) The positions of employment in a temporary organization
are in the excepted service of the civil service.

(c) DETAIL AUTHORITY.—Upon the request of the head of a tem-
porary organization, the head of any department or agency of the
Government may detail, on a nonreimbursable basis, any personnel
of the department or agency to that organization to assist in car-
rying out its duties.

(d) COMPENSATION.—(1) The rate of basic pay for an employee
appointed under subsection (b) shall be established under regula-
tions prescribed by the Office of Personnel Management without re-
gard to the provisions of chapter 51 and subchapter III of chapter
53 of this title.

(2) The rate of basic pay for the chairman, a member, an exec-
utive director, a staff director, or another executive level position
of a temporary organization may not exceed the maximum rate of
basic pay established for the Senior Executive Service under sec-
tion 5382 of this title.

(3) Except as provided in paragraph (4), the rate of basic pay
for other positions in a temporary organization may not exceed the
maximum rate of basic pay for grade GS–15 of the General Sched-
ule under section 5332 of this title.

(4) The rate of basic pay for a senior staff position of a tem-
porary organization may, in a case determined by the head of the
temporary organization as exceptional, exceed the maximum rate of
basic pay authorized under paragraph (3), but may not exceed the
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maximum rate of basic pay authorized for an executive level posi-
tion under paragraph (2).

(5) In this subsection, the term ‘‘basic pay’’ includes locality
pay provided for under section 5304 of this title.

(e) TRAVEL EXPENSES.—An employee of a temporary organiza-
tion, whether employed on a full-time or part-time basis, may be
allowed travel and transportation expenses, including per diem in
lieu of subsistence, at rates authorized for employees of agencies
under subchapter I of chapter 57 of this title, while traveling away
from the employee’s regular place of business in the performance
of services for the temporary organization.

(f ) BENEFITS.—An employee appointed under subsection (b)
shall be afforded the same benefits and entitlements as are pro-
vided temporary employees under this title.

(g) RETURN RIGHTS.—An employee serving under a career or
career conditional appointment or the equivalent in an agency who
transfers to or converts to an appointment in a temporary organi-
zation with the consent of the head of the agency is entitled to be
returned to the employee’s former position or a position of like se-
niority, status, and pay without grade or pay retention in the agen-
cy if the employee—

(1) is being separated from the temporary organization for
reasons other than misconduct, neglect of duty, or malfeasance;
and

(2) applies for return not later than 30 days before the ear-
lier of—

(A) the date of the termination of the employment in
the temporary organization; or

(B) the date of the termination of the temporary orga-
nization.

(h) TEMPORARY AND INTERMITTENT SERVICES.—The head of a
temporary organization may procure for the organization tem-
porary and intermittent services under section 3109(b) of this title.

(i) ACCEPTANCE OF VOLUNTEER SERVICES.—(1) The head of a
temporary organization may accept volunteer services appropriate
to the duties of the organization without regard to section 1342 of
title 31.

(2) Donors of voluntary services accepted for a temporary orga-
nization under this subsection may include the following:

(A) Advisors.
(B) Experts.
(C) Members of the commission, committee, board, or other

temporary organization, as the case may be.
(D) A person performing services in any other capacity de-

termined appropriate by the head of the temporary organiza-
tion.
(3) The head of the temporary organization—

(A) shall ensure that each person performing voluntary
services accepted under this subsection is notified of the scope
of the voluntary services accepted;

(B) shall supervise the volunteer to the same extent as em-
ployees receiving compensation for similar services; and
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(C) shall ensure that the volunteer has appropriate creden-
tials or is otherwise qualified to perform in each capacity for
which the volunteer’s services are accepted.
(4) A person providing volunteer services accepted under this

subsection shall be considered an employee of the Federal Govern-
ment in the performance of those services for the purposes of the
following provisions of law:

(A) Chapter 81 of this title, relating to compensation for
work-related injuries.

(B) Chapter 171 of title 28, relating to tort claims.
(C) Chapter 11 of title 18, relating to conflicts of interest.
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CHAPTER 33—EXAMINATION, SELECTION, AND
PLACEMENT

SUBCHAPTER I—EXAMINATION, CERTIFICATION, AND APPOINTMENT
Sec.
3301. Civil service; generally.
3302. Competitive service; rules.
3303. Competitive service; recommendations of Senators or Representatives.
3304. Competitive service; examinations.
3304a. Competitive service; career appointment after 3 years’ temporary service.
3305. Competitive service; examinations; when held.
[3306. Repealed.]
3307. Competitive service; maximum-age entrance requirements; exceptions.
3308. Competitive service; examinations; educational requirements prohibited;

exceptions.
3309. Preference eligibles; examinations; additional points for.
3310. Preference eligibles; examinations; guards, elevator operators, messengers,

and custodians.
3311. Preference eligibles; examinations; crediting experience.
3312. Preference eligibles; physical qualifications; waiver.
3313. Competitive service; registers of eligibles.
3314. Registers; preference eligibles who resigned.
3315. Registers; preference eligibles furloughed or separated.
[3315a. Repealed.]
3316. Preference eligibles; reinstatement.
3317. Competitive service; certification from registers.
3318. Competitive service; selection from certificates.
3319. Alternative ranking and selection procedures.
3320. Excepted service; government of the District of Columbia; selection.
3321. Competitive service; probationary period.
[3322. Repealed.]
3323. Automatic separations; reappointment; reemployment of annuitants.
3324. Appointments to positions classified above GS–15.
3325. Appointments to scientific and professional positions.
3326. Appointments of retired members of the armed forces to positions in the

Department of Defense.
3327. Civil service employment information.
3328. Selective Service registration.
3329. Appointments of military reserve technicians to positions in the competi-

tive service.
3330. Government-wide list of vacant positions.
3330a. Preference eligibles; administrative redress.
3330b. Preference eligibles; judicial redress.
3330c. Preference eligibles; remedy.

SUBCHAPTER II—OATH OF OFFICE
3331. Oath of office.
3332. Officer affidavit; no consideration paid for appointment.
3333. Employee affidavit; loyalty and striking against the Government.

SUBCHAPTER III—DETAILS, VACANCIES, AND APPOINTMENTS
3341. Details; within Executive or military departments.
[3342. Repealed.]
3343. Details; to international organizations.
3344. Details; administrative law judges.
3345. Acting officer.
3346. Time limitation.
3347. Exclusivity.
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3348. Vacant office.
3349. Reporting of vacancies.
3349a. Presidential inaugural transitions.
3349b. Holdover provisions relating to certain independent establishments.1
3349c. Exclusion of certain officers.
3349d. Notification of intent to nominate during certain recesses or adjourn-

ments.

SUBCHAPTER IV—TRANSFERS

3351. Preference eligibles; transfer; physical qualifications; waiver.
3352. Preference in transfers for employees making certain disclosures.

SUBCHAPTER V—PROMOTION

3361. Promotion; competitive service; examination.
3362. Promotion; effect of incentive award.
3363. Preference eligibles; promotion; physical qualifications; waiver.
[3364. Repealed.]

SUBCHAPTER VI—ASSIGNMENTS TO AND FROM STATES

3371. Definitions.
3372. General provisions.
3373. Assignments of employees to State or local governments.1
3374. Assignments of employees from State or local governments.
3375. Travel expenses.
3376. Regulations.

SUBCHAPTER VII—AIR TRAFFIC CONTROLLERS

3381. Training.
3382. Involuntary separation for retirement.
3383. Determinations; review procedures.
3384. Regulations.
3385. Effect on other authority.

SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT, TRANSFER, AND
DEVELOPMENT IN THE SENIOR EXECUTIVE SERVICE

3391. Definitions.
3392. General appointment provisions.
3393. Career appointments.
[3393a. Repealed.]
3394. Noncareer and limited appointments.
3395. Reassignment and transfer within the Senior Executive Service.
3396. Development for and within the Senior Executive Service.
3397. Regulations.

SUBCHAPTER I—EXAMINATION, CERTIFICATION, AND
APPOINTMENT

§ 3301. Civil service; generally
The President may—

(1) prescribe such regulations for the admission of individ-
uals into the civil service in the executive branch as will best
promote the efficiency of that service;

(2) ascertain the fitness of applicants as to age, health,
character, knowledge, and ability for the employment sought;
and

(3) appoint and prescribe the duties of individuals to make
inquiries for the purpose of this section.
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§ 3302. Competitive service; rules
The President may prescribe rules governing the competitive

service. The rules shall provide, as nearly as conditions of good ad-
ministration warrant, for—

(1) necessary exceptions of positions from the competitive
service; and

(2) necessary exceptions from the provisions of sections
2951, 3304(a), 3321, 7202, and 7203 of this title.

Each officer and individual employed in an agency to which the
rules apply shall aid in carrying out the rules.

§ 3303. Competitive service; recommendations of Senators or
Representatives

An individual concerned in examining an applicant for or ap-
pointing him in the competitive service may not receive or consider
a recommendation of the applicant by a Senator or Representative,
except as to the character or residence of the applicant.

§ 3304. Competitive service; examinations
(a) The President may prescribe rules which shall provide, as

nearly as conditions of good administration warrant, for—
(1) open, competitive examinations for testing applicants

for appointment in the competitive service which are practical
in character and as far as possible relate to matters that fairly
test the relative capacity and fitness of the applicants for the
appointment sought;

(2) noncompetitive examinations when competent appli-
cants do not compete after notice has been given of the exist-
ence of the vacancy; and

(3) authority for agencies to appoint, without regard to the
provision of sections 3309 through 3318, candidates directly to
positions for which—

(A) public notice has been given; and
(B) the Office of Personnel Management has deter-

mined that there exists a severe shortage of candidates or
there is a critical hiring need.

The Office shall prescribe, by regulation, criteria for identifying
such positions and may delegate authority to make determinations
under such criteria.

(b) An individual may be appointed in the competitive service
only if he has passed an examination or is specifically excepted
from examination under section 3302 of this title. This subsection
does not take from the President any authority conferred by section
3301 of this title that is consistent with the provisions of this title
governing the competitive service.

(c)(1) For the purpose of this subsection, the term ‘‘technician’’
has the meaning given such term by section 8337(h)(1) of this title.

(2) Notwithstanding a contrary provision of this title or of the
rules and regulations prescribed under this title for the administra-
tion of the competitive service, an individual who served for at
least 3 years as a technician acquires a competitive status for
transfer to the competitive service if such individual—
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(A) is involuntarily separated from service as a technician
other than by removal for cause on changes of misconduct or
delinquency;

(B) passes a suitable noncompetitive examination; and
(C) transfers to the competitive service within 1 year after

separating from service as a technician.
(d) The Office of Personnel Management shall promulgate reg-

ulations on the manner and extent that experience of an individual
in a position other than the competitive service, such as the ex-
cepted service (as defined under section 2103) in the legislative or
judicial branch, or in any private or nonprofit enterprise, may be
considered in making appointments to a position in the competitive
service (as defined under section 2102). In promulgating such regu-
lations OPM shall not grant any preference based on the fact of
service in the legislative or judicial branch. The regulations shall
be consistent with the principles of equitable competition and merit
based appointments.

(e) Employees at any place outside the District of Columbia
where the President or the Office of Personnel Management directs
that examinations be held shall allow the reasonable use of public
buildings for, and in all proper ways facilitate, holding the exami-
nations.

(f)(1) Preference eligibles or veterans who have been separated
from the armed forces under honorable conditions after 3 years or
more of active service may not be denied the opportunity to com-
pete for vacant positions for which the agency making the an-
nouncement will accept applications from individuals outside its
own workforce under merit promotion procedures.

(2) If selected, a preference eligible or veteran described in
paragraph (1) shall receive a career or career-conditional appoint-
ment, as appropriate.

(3) This subsection shall not be construed to confer an entitle-
ment to veterans’ preference that is not otherwise required by law.

(4) The area of consideration for all merit promotion announce-
ments which include consideration of individuals of the Federal
workforce shall indicate that preference eligibles and veterans who
have been separated from the armed forces under honorable condi-
tions after 3 years or more of active service are eligible to apply.
The announcements shall be publicized in accordance with section
3327.

(5) The Office of Personnel Management shall prescribe regula-
tions necessary for the administration of this subsection. The regu-
lations shall ensure that an individual who has completed an ini-
tial tour of active duty is not excluded from the application of this
subsection because of having been released from such tour of duty
shortly before completing 3 years of active service, having been
honorably released from such duty.

§ 3304a. Competitive service; career appointment after 3
years’ temporary service

(a) An individual serving in a position in the competitive serv-
ice under an indefinite appointment or a temporary appointment
pending establishment of a register (other than an individual serv-
ing under an overseas limited appointment, or in GS–16, GS–17,
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or GS–18) 1 acquires competitive status and is entitled to have his
appointment converted to a career appointment, without condition,
when—

(1) he completes, without break in service of more than 30
days, a total of at least 3 years of service in such a position;

(2) he passes a suitable noncompetitive examination;
(3) the appointing authority (A) recommends to the Office

of Personnel Management that the appointment of the indi-
vidual be converted to a career appointment and (B) certifies
to the Office that the work performance of the individual for
the past 12 months has been satisfactory; and

(4) he meets Office qualification requirements for the posi-
tion and is otherwise eligible for career appointment.
(b) The employing agency shall terminate the appointment of

an individual serving in a position in the competitive service under
an indefinite or temporary appointment described in subsection (a)
of this section, not later than 90 days after he has completed the
3-year period referred to in subsection (a)(1) of this section, if, prior
to the close of such 90-day period, such individual has not met the
requirements and conditions of subparagraphs (2) to (4), inclusive,
of subsection (a) of this section.

(c) In computing years of service under subsection (a)(1) of this
section for an individual who leaves a position in the competitive
service to enter the armed forces and is reemployed in such a posi-
tion within 120 days after separation under honorable conditions,
the period from the date he leaves his position to the date he is
reemployed is included.

(d) The Office of Personnel Management may prescribe regula-
tions necessary for the administration of this section.

§ 3305. Competitive service; examinations; when held
(a) The Office of Personnel Management shall hold examina-

tions for the competitive service at least twice a year in each State
and territory or possession of the United States where there are in-
dividuals to be examined.

(b) The Office shall hold an examination for a position to which
an appointment has been made within the preceding 3 years, on
the application of an individual who qualifies as a preference eligi-
ble under section 2108(3)(C)–(G) of this title. The examination shall
be held during the quarter following the application.

[§ 3306. Repealed. Public Law 95–228, § 1, February 10, 1978,
92 Stat. 25.]

§ 3307. Competitive service; maximum-age entrance require-
ments; exceptions

(a) Except as provided in subsections (b), (c), (d), (e), and (f) of
this section appropriated funds may not be used to pay an em-
ployee who establishes a maximum-age requirement for entrance
into the competitive service.

(b) The Secretary may, with the concurrence of such agent as
the President may designate, determine and fix the maximum limit
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of age within which an original appointment to a position as an air
traffic controller may be made.

(c) The Secretary of the Interior may determine and fix the
minimum and maximum limits of age within which original ap-
pointments to the United States Park Police may be made.

(d) The head of any agency may determine and fix the min-
imum and maximum limits of age within which an original ap-
pointment may be made to a position as a law enforcement officer
or firefighter, as defined by section 8331(20) and (21), respectively,
of this title.

(e) The head of an agency may determine and fix the max-
imum age limit for an original appointment to a position as a fire-
fighter or law enforcement officer, as defined by section 8401 (14)
or (17), respectively, of this title.

(f ) The Secretary of Energy may determine and fix the max-
imum age limit for an original appointment to a position as a nu-
clear materials courier, as defined by section 8331(27) or 8401(33).

§ 3308. Competitive service; examinations; educational re-
quirements prohibited; exceptions

The Office of Personnel Management or other examining agen-
cy may not prescribe a minimum educational requirement for an
examination for the competitive service except when the Office de-
cides that the duties of a scientific, technical, or professional posi-
tion cannot be performed by an individual who does not have a pre-
scribed minimum education. The Office shall make the reasons for
its decision under this section a part of its public records.

§ 3309. Preference eligibles; examinations; additional points
for

A preference eligible who receives a passing grade in an exam-
ination for entrance into the competitive service is entitled to addi-
tional points above his earned rating, as follows—

(1) a preference eligible under section 2108(3)(C)–(G) of
this title—10 points; and

(2) a preference eligible under section 2108(3)(A)–(B) of
this title—5 points.

§ 3310. Preference eligibles; examinations; guards, elevator
operators, messengers, and custodians

In examinations for positions of guards, elevator operators,
messengers, and custodians in the competitive service, competition
is restricted to preference eligibles as long as preference eligibles
are available.

§ 3311. Preference eligibles; examinations; crediting experi-
ence

In examinations for the competitive service in which experi-
ence is an element of qualification, a preference eligible is entitled
to credit—

(1) for service in the armed forces when his employment
in a similar vocation to that for which examined was inter-
rupted by the service; and
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(2) for all experience material to the position for which ex-
amined, including experience gained in religious, civic, welfare,
service, and organizational activities, regardless of whether he
received pay therefor.

§ 3312. Preference eligibles; physical qualifications; waiver
(a) In determining qualifications of a preference eligible for ex-

amination for, appointment in, or reinstatement in the competitive
service, the Office of Personnel Management or other examining
agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.
(b) If an examining agency determines that, on the basis of evi-

dence before it, a preference eligible under section 2108(3)(C) of
this title who has a compensable service-connected disability of 30
percent or more is not able to fulfill the physical requirements of
the position, the examining agency shall notify the Office of the de-
termination and, at the same time, the examining agency shall no-
tify the preference eligible of the reasons for the determination and
of the right to respond, within 15 days of the date of the notifica-
tion, to the Office. The Office shall require a demonstration by the
appointing authority that the notification was timely sent to the
preference eligible’s last known address and shall, before the selec-
tion of any other person for the position, make a final determina-
tion on the physical ability of the preference eligible to perform the
duties of the position, taking into account any additional informa-
tion provided in any such response. When the Office has completed
its review of the proposed disqualification on the basis of physical
disability, it shall send its findings to the appointing authority and
the preference eligible. The appointing authority shall comply with
the findings of the Office. The functions of the Office under this
subsection may not be delegated.

§ 3313. Competitive service; registers of eligibles
The names of applicants who have qualified in examinations

for the competitive service shall be entered on appropriate registers
or lists of eligibles in the following order—

(1) for scientific and professional positions in GS–9 or
higher, in the order of their ratings, including points added
under section 3309 of this title; and

(2) for all other positions—
(A) disabled veterans who have a compensable service-

connected disability of 10 percent or more, in order of their
ratings, including points added under section 3309 of this
title; and

(B) remaining applicants, in the order of their ratings,
including points added under section 3309 of this title.

The names of preference eligibles shall be entered ahead of others
having the same rating.
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§ 3314. Registers; preference eligibles who resigned
A preference eligible who resigns, on request to the Office of

Personnel Management, is entitled to have his name placed again
on all registers for which he may have been qualified, in the order
named by section 3313 of this title.

§ 3315. Registers; preference eligibles furloughed or sepa-
rated

(a) A preference eligible who has been separated or furloughed
without delinquency or misconduct, on request, is entitled to have
his name placed on appropriate registers and employment lists for
every position for which his qualifications have been established, in
the order named by section 3313 of this title. This subsection ap-
plies to registers and employment lists maintained by the Office of
Personnel Management, an executive agency, or the government of
the District of Columbia.

(b) The Office may declare a preference eligible who has been
separated or furloughed without pay under section 7512 of this title
to be entitled to the benefits of subsection (a) of this section.

[§ 3315a. Repealed. Pub. L. 93–416, § 22(c), September 7, 1974,
88 Stat. 1150.]

§ 3316. Preference eligibles; reinstatement
On request of an appointing authority, a preference eligible

who has resigned or who has been dismissed or furloughed may be
certified for, and appointed to, a position for which he is eligible in
the competitive service, an Executive agency, or the government of
the District of Columbia.

§ 3317. Competitive service; certification from registers
(a) The Office of Personnel Management shall certify enough

names from the top of the appropriate register to permit a nomi-
nating or appointing authority who has requested a certificate of
eligibles to consider at least three names for appointment to each
vacancy in the competitive service.

(b) When an appointing authority, for reasons considered suffi-
cient by the Office, has three times considered and passed over a
preference eligible who was certified from a register, certification of
the preference eligible for appointment may be discontinued. How-
ever, the preference eligible is entitled to advance notice of dis-
continuance of certification.

§ 3318. Competitive service; selection from certificates
(a) The nominating or appointing authority shall select for ap-

pointment to each vacancy from the highest three eligibles avail-
able for appointment on the certificate furnished under section
3317(a) of this title, unless objection to one or more of the individ-
uals certified is made to, and sustained by, the Office of Personnel
Management for proper and adequate reason under regulations
prescribed by the Office.

(b)(1) If an appointing authority proposes to pass over a pref-
erence eligible on a certificate in order to select an individual who
is not a preference eligible, such authority shall file written reasons
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with the Office for passing over the preference eligible. The Office
shall make the reasons presented by the appointing authority part
of the record of the preference eligible and may require the submis-
sion of more detailed information from the appointing authority in
support of the passing over of the preference eligible. The Office
shall determine the sufficiency or insufficiency of the reasons sub-
mitted by the appointing authority, taking into account any re-
sponse received from the preference eligible under paragraph (2) of
this subsection. When the Office has completed its review of the
proposed passover, it shall send its findings to the appointing au-
thority and to the preference eligible. The appointing authority
shall comply with the findings of the Office.

(2) In the case of a preference eligible described in section
2108(3)(C) of this title who has a compensable service-connected
disability of 30 percent or more, the appointing authority shall at
the same time it notifies the Office under paragraph (1) of this sub-
section, notify the preference eligible of the proposed passover, of
the reasons therefor, and of his right to respond to such reasons
to the Office within 15 days of the date of such notification. The
Office shall, before completing its review under paragraph (1) of
this subsection, require a demonstration by the appointing author-
ity that the passover notification was timely sent to the preference
eligible’s last known address.

(3) A preference eligible not described in paragraph (2) of this
subsection, or his representative, shall be entitled, on request, to
a copy of—

(A) the reasons submitted by the appointing authority in
support of the proposed passover, and

(B) the findings of the Office.
(4) In the case of a preference eligible described in paragraph

(2) of this subsection, the functions of the Office under this sub-
section may not be delegated.

(c) When three or more names of preference eligibles are on a
reemployment list appropriate for the position to be filled, a nomi-
nating or appointing authority may appoint from a register of eligi-
bles established after examination only an individual who qualifies
as a preference eligible under section 2108(3)(C)–(G) of this title.

§ 3319. Alternative ranking and selection procedures
(a) The Office, in exercising its authority under section 3304,

or an agency to which the Office has delegated examining authority
under section 1104(a)(2), may establish category rating systems for
evaluating applicants for positions in the competitive service, under
2 or more quality categories based on merit consistent with regula-
tions prescribed by the Office of Personnel Management, rather
than assigned individual numerical ratings.

(b) Within each quality category established under subsection
(a), preference-eligibles shall be listed ahead of individuals who are
not preference eligibles. For other than scientific and professional
positions at GS–9 of the General Schedule (equivalent or higher),
qualified preference-eligibles who have a compensable service-con-
nected disability of 10 percent or more shall be listed in the highest
quality category.
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(c)(1) An appointing official may select any applicant in the
highest quality category or, if fewer than 3 candidates have been
assigned to the highest quality category, in a merged category con-
sisting of the highest and the second highest quality categories.

(2) Notwithstanding paragraph (1), the appointing official may
not pass over a preference-eligible in the same category from which
selection is made, unless the requirements of section 3317(b) or
3318(b), as applicable, are satisfied.

(d) Each agency that establishes a category rating system
under this section shall submit in each of the 3 years following that
establishment, a report to Congress on that system including infor-
mation on—

(1) the number of employees hired under that system;
(2) the impact that system has had on the hiring of vet-

erans and minorities, including those who are American Indian
or Alaska Natives, Asian, Black or African American, and na-
tive Hawaiian or other Pacific Islanders; and

(3) the way in which managers were trained in the admin-
istration of that system.
(e) The Office of Personnel Management may prescribe such

regulations as it considers necessary to carry out the provisions of
this section.

§ 3320. Excepted service; government of the District of Co-
lumbia; selection

The nominating or appointing authority shall select for ap-
pointment to each vacancy in the excepted service in the executive
branch and in the government of the District of Columbia from the
qualified applicants in the same manner and under the same condi-
tions required for the competitive service by sections 3308–3318 of
this title. This section does not apply to an appointment required
by Congress to be confirmed by, or made with the advice and con-
sent of, the Senate.

§ 3321. Competitive service; probationary period
(a) The President may take such action, including the issuance

of rules, regulations, and directives, as shall provide as nearly as
conditions of good administration warrant for a period of
probation—

(1) before an appointment in the competitive service be-
comes final; and

(2) before initial appointment as a supervisor or manager
becomes final.
(b) An individual—

(1) who has been transferred, assigned, or promoted from
a position to a supervisory or managerial position, and

(2) who does not satisfactorily complete the probationary
period under subsection (a)(2) of this section,

shall be returned to a position of no lower grade and pay than the
position from which the individual was transferred, assigned, or
promoted. Nothing in this section prohibits an agency from taking
an action against an individual serving a probationary period
under subsection (a)(2) of this section for cause unrelated to super-
visory or managerial performance.
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(c) Subsections (a) and (b) of this section shall not apply with
respect to appointments in the Senior Executive Service or the Fed-
eral Bureau of Investigation and Drug Enforcement Administration
Senior Executive Service.

[§ 3322. Repealed. Public Law 95–256, § 5(b)(1), April 6, 1978,
92 Stat. 191.]

§ 3323. Automatic separations; reappointment; reemploy-
ment of annuitants

(a) An individual who reaches the retirement age prescribed
for automatic separation applicable to him may not be continued in
the civil service or in the government of the District of Columbia.
An individual separated on account of age under a statute or regu-
lation providing for retirement on account of age is not eligible for
appointment in the civil service or in the government of the Dis-
trict of Columbia. The President, when in his judgment the public
interest so requires, may except an individual from this subsection
by Executive order. This subsection does not apply to an individual
named by a statute providing for the continuance of the individual
in the civil service or in the government of the District of Colum-
bia.

(b)(1) Notwithstanding other statutes, an annuitant, as defined
by section 8331 or 8401, receiving annuity from the Civil Service
Retirement and Disability Fund is not barred by reason of his re-
tired status from employment in an appointive position for which
the annuitant is qualified. An annuitant so reemployed, other than
an annuitant reappointed under paragraph (2) of this subsection,
serves at the will of the appointing authority.

(2) Subject to such regulations as the Director of the Office of
Personnel Management may prescribe, any annuitant to whom the
first sentence of paragraph (1) of this subsection applies and who
has served as an administrative law judge pursuant to an appoint-
ment under section 3105 of this title may be reappointed an admin-
istrative law judge under such section for a specified period or for
such period as may be necessary for such administrative law judge
to conduct and complete the hearing and disposition of one or more
specified cases. The provisions of this title that apply to or with re-
spect to administrative law judges appointed under section 3105 of
this title shall apply to or with respect to administrative law judges
reappointed under such section pursuant to the first sentence of
this paragraph.

(c) Notwithstanding subsection (a) of this section, a member of
the Foreign Service retired under section 812 of the Foreign Serv-
ice Act of 1980 is not barred by reason of his retired status from
employment in a position in the civil service for which he is quali-
fied. An annuitant so reemployed serves at the will of the appoint-
ing authority.

(d) Notwithstanding subsection (a) of this section, the Chief of
Engineers of the Army, under section 569a of title 33, may employ
a retired employee whose expert assistance is needed in connection
with river and harbor or flood control works. There shall be de-
ducted from the pay of an employee so reemployed an amount
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equal to the annuity or retired pay allocable to the period of actual
employment.

§ 3324. Appointments to positions classified above GS–15
(a) An appointment to a position classified above GS–15 pursu-

ant to section 5108 may be made only on approval of the qualifica-
tions of the proposed appointee by the Office of Personnel Manage-
ment. This section does not apply to a position—

(1) to which appointment is made by the Chief Judge of
the United States Tax Court;

(2) to which appointment is made by the President;
(3) to which appointment is made by the Librarian of Con-

gress; or
(4) the incumbent of which is paid from—

(A) appropriations for the Executive Office of the
President under the heading ‘‘The White House Office’’,
‘‘Special Projects’’, ‘‘Council of Economic Advisers’’, or ‘‘Na-
tional Security Council’’; or

(B) funds appropriated to the President under the
heading ‘‘Emergency Fund for the President’’ by the Treas-
ury, Post Office, and Executive Office Appropriation Act,
1966, or a later statute making appropriations for the
same purpose.

(b) The Office may prescribe regulations necessary for the ad-
ministration of this section.

§ 3325. Appointments to scientific and professional positions
(a) Positions established under section 3104 of this title are in

the competitive service. However, appointments to the positions are
made without competitive examination on approval of the qualifica-
tions of the proposed appointee by the Office of Personnel Manage-
ment or its designee for this purpose.

(b) This section does not apply to positions established under
section 3104(c).

§ 3326. Appointments of retired members of the armed
forces to positions in the Department of Defense

(a) For the purpose of this section, ‘‘member’’ and ‘‘Secretary
concerned’’ have the meanings given them by section 101 of title
37.

(b) A retired member of the armed forces may be appointed to
a position in the civil service in or under the Department of De-
fense (including a nonappropriated fund instrumentality under the
jurisdiction of the armed forces) during the period of 180 days im-
mediately after his retirement only if—

(1) the proposed appointment is authorized by the Sec-
retary concerned or his designee for the purpose, and, if the po-
sition is in the competitive service, after approval by the Office
of Personnel Management;

(2) the minimum rate of basic pay for the position has
been increased under section 5305 of this title; or

(3) a state of national emergency exists.
(c) A request by appropriate authority for the authorization, or

the authorization and approval, as the case may be, required by
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subsection (b)(1) of this section shall be accompanied by a state-
ment which shows the actions taken to assure that—

(1) full consideration, in accordance with placement and
promotion procedures of the department concerned, was given
to eligible career employees;

(2) when selection is by other than certification from an es-
tablished civil service register, the vacancy has been publicized
to give interested candidates an opportunity to apply;

(3) qualification requirements for the position have not
been written in a manner designed to give advantage to the re-
tired member; and

(4) the position has not been held open pending the retire-
ment of the retired member.

§ 3327. Civil service employment information
(a) The Office of Personnel Management shall provide that in-

formation concerning opportunities to participate in competitive ex-
aminations conducted by, or under authority delegated by, the Of-
fice of Personnel Management shall be made available to the em-
ployment offices of the United States Employment Service.

(b) Subject to such regulations as the Office may issue, each
agency shall promptly notify the Office and the employment offices
of the United States Employment Service of—

(1) each vacant position in the agency which is in the com-
petitive service or the Senior Executive Service and for which
the agency seeks applications from persons outside the Federal
service, and

(2) the period during which applications will be accepted.
As used in this subsection, ‘‘agency’’ means an agency as defined
in section 5102(a)(1) of this title other than an agency all the posi-
tions in which are excepted by statute from the competitive service.

§ 3328. Selective Service registration
(a) An individual—

(1) who was born after December 31, 1959, and is or was
required to register under section 3 of the Military Selective
Service Act (50 U.S.C. App. 453); and

(2) who is not so registered or knowingly and willfully did
not so register before the requirement terminated or became
inapplicable to the individual,

shall be ineligible for appointment to a position in an executive
agency.

(b) The Office of Personnel Management, in consultation with
the Director of the Selective Service System, shall prescribe regula-
tions to carry out this section. Such regulations shall include provi-
sions prescribing procedures for the adjudication of determinations
of whether a failure to register was knowing and willful. Such pro-
cedures shall require that such a determination may not be made
if the individual concerned shows by a preponderance of the evi-
dence that the failure to register was neither knowing nor willful.
Such procedures may provide that determinations of eligibility
under the requirements of this section shall be adjudicated by the
Executive agency making the appointment for which the eligibility
is determined.
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§ 3329. Appointments of military reserve technicians to posi-
tions in the competitive service

(a) For the purpose of this section, the term ‘‘military reserve
technician’’ has the meaning given the term ‘‘military technician
(dual status)’’ by section 8401(30).

(b) The Secretary of Defense shall take such steps as may be
necessary to ensure that, except as provided in subsection (d), any
military reserve technician who is involuntarily separated from
technician service, after completing at least 15 years of such serv-
ice and 20 years of service creditable under section 12732 of title
10, by reason of ceasing to satisfy the condition described in section
8401(30)(B) shall, if appropriate written application is submitted
within 1 year after the date of separation, be provided placement
consideration in a position described in subsection (c) through a
priority placement program of the Department of Defense.

(c)(1) The position for which placement consideration shall be
provided to a former military technician under subsection (b) shall
be a position—

(A) in either the competitive service or the excepted serv-
ice;

(B) within the Department of Defense; and
(C) in which the person is qualified to serve, taking into

consideration whether the employee in that position is required
to be a member of a reserve component of the armed forces as
a condition of employment.
(2) To the maximum extent practicable, the position shall also

be in a pay grade or other pay classification sufficient to ensure
that the rate of basic pay of the former military technician, upon
appointment to the position, is not less than the rate of basic pay
last received by the former military technician for technician serv-
ice before separation.

(d) This section shall not apply in the case of—
(1) an involuntary separation for cause on charges of mis-

conduct or delinquency; or
(2) a technician who, as of the date of application under

this section, is eligible for immediate (including for disability)
or early retirement under subchapter III of chapter 83 or
under chapter 84.
(e) The Secretary of Defense shall, in consultation with the Di-

rector of the Office of Personnel Management, prescribe such regu-
lations as may be necessary to carry out this section.

§ 3330. Government-wide list of vacant positions
(a) For the purpose of this section, the term ‘‘agency’’ means an

Executive agency, excluding the General Accounting Office and any
agency (or unit thereof) whose principal function is the conduct of
foreign intelligence or counterintelligence activities, as determined
by the President.

(b) The Office of Personnel Management shall establish and
keep current a comprehensive list of all announcements of vacant
positions in the competitive service within each agency that are to
be filled by appointment for more than one year and for which ap-
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plications are being (or will soon be) accepted from outside the
agency’s work force.

(c) Included for any position listed shall be—
(1) a brief description of the position, including its title,

tenure, location, and rate of pay;
(2) application procedures, including the period within

which applications may be submitted and procedures for ob-
taining additional information; and

(3) any other information which the Office considers appro-
priate.
(d) The list shall be available to members of the public.
(e) The Office shall prescribe such regulations as may be nec-

essary to carry out this section. Any requirement under this section
that agencies notify the Office as to the availability of any vacant
positions shall be designed so as to avoid any duplication of infor-
mation otherwise required to be furnished under section 3327 of
this title or any other provision of law.

(f) The Office may, to the extent it determines appropriate,
charge such fees to agencies for services provided under this sec-
tion and for related Federal employment information. The Office
shall retain such fees to pay the costs of providing such services
and information.

§ 3330a. Preference eligibles; administrative redress
(a)(1) A preference eligible who alleges that an agency has vio-

lated such individual’s rights under any statute or regulation relat-
ing to veterans’ preference may file a complaint with the Secretary
of Labor.

(2)(A) A complaint under this subsection must be filed within
60 days after the date of the alleged violation.

(B) Such complaint shall be in writing, be in such form as the
Secretary may prescribe, specify the agency against which the com-
plaint is filed, and contain a summary of the allegations that form
the basis for the complaint.

(3) The Secretary shall, upon request, provide technical assist-
ance to a potential complainant with respect to a complaint under
this subsection.

(b)(1) The Secretary of Labor shall investigate each complaint
under subsection (a).

(2) In carrying out any investigation under this subsection, the
Secretary’s duly authorized representatives shall, at all reasonable
times, have reasonable access to, for purposes of examination, and
the right to copy and receive, any documents of any person or agen-
cy that the Secretary considers relevant to the investigation.

(3) In carrying out any investigation under this subsection, the
Secretary may require by subpoena the attendance and testimony
of witnesses and the production of documents relating to any mat-
ter under investigation. In case of disobedience of the subpoena or
contumacy and on request of the Secretary, the Attorney General
may apply to any district court of the United States in whose juris-
diction such disobedience or contumacy occurs for an order enforc-
ing the subpoena.

(4) Upon application, the district courts of the United States
shall have jurisdiction to issue writs commanding any person or
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agency to comply with the subpoena of the Secretary or to comply
with any order of the Secretary made pursuant to a lawful inves-
tigation under this subsection and the district courts shall have ju-
risdiction to punish failure to obey a subpoena or other lawful
order of the Secretary as a contempt of court.

(c)(1)(A) If the Secretary of Labor determines as a result of an
investigation under subsection (b) that the action alleged in a com-
plaint under subsection (a) occurred, the Secretary shall attempt to
resolve the complaint by making reasonable efforts to ensure that
the agency specified in the complaint complies with applicable pro-
visions of statute or regulation relating to veterans’ preference.

(B) The Secretary of Labor shall make determinations referred
to in subparagraph (A) based on a preponderance of the evidence.

(2) If the efforts of the Secretary under subsection (b) with re-
spect to a complaint under subsection (a) do not result in the reso-
lution of the complaint, the Secretary shall notify the person who
submitted the complaint, in writing, of the results of the Sec-
retary’s investigation under subsection (b).

(d)(1) If the Secretary of Labor is unable to resolve a complaint
under subsection (a) within 60 days after the date on which it is
filed, the complainant may elect to appeal the alleged violation to
the Merit Systems Protection Board in accordance with such proce-
dures as the Merit Systems Protection Board shall prescribe, ex-
cept that in no event may any such appeal be brought—

(A) before the 61st day after the date on which the com-
plaint is filed; or

(B) later than 15 days after the date on which the com-
plainant receives written notification from the Secretary under
subsection (c)(2).
(2) An appeal under this subsection may not be brought

unless—
(A) the complainant first provides written notification to

the Secretary of such complainant’s intention to bring such ap-
peal; and

(B) appropriate evidence of compliance with subparagraph
(A) is included (in such form and manner as the Merit Systems
Protection Board may prescribe) with the notice of appeal
under this subsection.
(3) Upon receiving notification under paragraph (2)(A), the Sec-

retary shall not continue to investigate or further attempt to re-
solve the complaint to which the notification relates.

(e)(1) This section shall not be construed to prohibit a pref-
erence eligible from appealing directly to the Merit Systems Protec-
tion Board from any action which is appealable to the Board under
any other law, rule, or regulation, in lieu of administrative redress
under this section.

(2) A preference eligible may not pursue redress for an alleged
violation described in subsection (a) under this section at the same
time the preference eligible pursues redress for such violation
under any other law, rule, or regulation.

§ 3330b. Preference eligibles; judicial redress
(a) In lieu of continuing the administrative redress procedure

provided under section 3330a(d), a preference eligible may elect, in
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accordance with this section, to terminate those administrative pro-
ceedings and file an action with the appropriate United States dis-
trict court not later than 60 days after the date of the election.

(b) An election under this section may not be made—
(1) before the 121st day after the date on which the appeal

is filed with the Merit Systems Protection Board under section
3330a(d); or

(2) after the Merit Systems Protection Board has issued a
judicially reviewable decision on the merits of the appeal.
(c) An election under this section shall be made, in writing, in

such form and manner as the Merit Systems Protection Board shall
by regulation prescribe. The election shall be effective as of the
date on which it is received, and the administrative proceeding to
which it relates shall terminate immediately upon the receipt of
such election.

§ 3330c. Preference eligibles; remedy
(a) If the Merit Systems Protection Board (in a proceeding

under section 3330a) or a court (in a proceeding under section
3330b) determines that an agency has violated a right described in
section 3330a, the Board or court (as the case may be) shall order
the agency to comply with such provisions and award compensation
for any loss of wages or benefits suffered by the individual by rea-
son of the violation involved. If the Board or court determines that
such violation was willful, it shall award an amount equal to back-
pay as liquidated damages.

(b) A preference eligible who prevails in an action under sec-
tion 3330a or 3330b shall be awarded reasonable attorney fees, ex-
pert witness fees, and other litigation expenses.
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SUBCHAPTER II—OATH OF OFFICE

§ 3331. Oath of office
An individual, except the President, elected or appointed to an

office of honor or profit in the civil service or uniformed services,
shall take the following oath: ‘‘I, AB, do solemnly swear (or affirm)
that I will support and defend the Constitution of the United
States against all enemies, foreign and domestic; that I will bear
true faith and allegiance to the same; that I take this obligation
freely, without any mental reservation or purpose of evasion; and
that I will well and faithfully discharge the duties of the office on
which I am about to enter. So help me God.’’ This section does not
affect other oaths required by law.

§ 3332. Officer affidavit; no consideration paid for appoint-
ment

An officer, within 30 days after the effective date of his ap-
pointment, shall file with the oath of office required by section 3331
of this title an affidavit that neither he nor anyone acting in his
behalf has given, transferred, promised, or paid any consideration
for or in the expectation or hope of receiving assistance in securing
the appointment.

§ 3333. Employee affidavit; loyalty and striking against the
Government

(a) Except as provided by subsection (b) of this section, an indi-
vidual who accepts office or employment in the Government of the
United States or in the government of the District of Columbia
shall execute an affidavit within 60 days after accepting the office
or employment that his acceptance and holding of the office or em-
ployment does not or will not violate section 7311 of this title. The
affidavit is prima facie evidence that the acceptance and holding of
office or employment by the affiant does not or will not violate sec-
tion 7311 of this title.

(b) An affidavit is not required from an individual employed by
the Government of the United States or the government of the Dis-
trict of Columbia for less than 60 days for sudden emergency work
involving the loss of human life or the destruction of property. This
subsection does not relieve an individual from liability for violation
of section 7311 of this title.
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SUBCHAPTER III—DETAILS, VACANCIES, AND
APPOINTMENTS

§ 3341. Details; within Executive or military departments
(a) The head of an Executive department or military depart-

ment may detail employees among the bureaus and offices of his
department, except employees who are required by law to be exclu-
sively engaged on some specific work.

(b)(1) Details under subsection (a) of this section may be made
only by written order of the head of the department, and may be
for not more than 120 days. These details may be renewed by writ-
ten order of the head of the department, in each particular case,
for periods not exceeding 120 days.

(2) The 120-day limitation in paragraph (1) for details and re-
newals of details does not apply to the Department of Defense in
the case of a detail—

(A) made in connection with the closure or realignment of
a military installation pursuant to a base closure law or an or-
ganizational restructuring of the Department as part of a re-
duction in the size of the armed forces or the civilian workforce
of the Department; and

(B) in which the position to which the employee is detailed
is eliminated on or before the date of the closure, realignment,
or restructuring.
(c) For purposes of this section—

(1) the term ‘‘base closure law’’ means—
(A) section 2687 of title 10;
(B) title II of the Defense Authorization Amendments

and Base Closure and Realignment Act (10 U.S.C. 2687
note); and

(C) the Defense Base Closure and Realignment Act of
1990 (10 U.S.C. 2687 note); and
(2) the term ‘‘military installation’’—

(A) in the case of an installation covered by section
2687 of title 10, has the meaning given such term in sub-
section (e)(1) of such section;

(B) in the case of an installation covered by the Act re-
ferred to in subparagraph (B) of paragraph (1), has the
meaning given such term in section 209(6) of such Act; and

(C) in the case of an installation covered by the Act re-
ferred to in subparagraph (C) of that paragraph, has the
meaning given such term in section 2910(4) of such Act.

[§ 3342. Repealed. Public Law 102–378, § 2(13)(A), October 2,
1992, 106 Stat. 1347]

§ 3343. Details; to international organizations
(a) For the purpose of this section—
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(1) ‘‘agency’’, ‘‘employee’’, and ‘‘international organization’’
have the meanings given them by section 3581 of this title; and

(2) ‘‘detail’’ means the assignment or loan of an employee
to an international organization without a change of position
from the agency by which he is employed to an international
organization.
(b) The head of an agency may detail, for a period of not more

than 5 years, an employee of his agency to an international organi-
zation which requests services, except that under special cir-
cumstances, where the President determines it to be in the na-
tional interest, he may extend the 5-year period for up to an addi-
tional 3 years.

(c) An employee detailed under subsection (b) of this section is
deemed, for the purpose of preserving his allowances, privileges,
rights, seniority, and other benefits, an employee of the agency
from which detailed, and he is entitled to pay, allowances, and ben-
efits from funds available to that agency. The authorization and
payment of these allowances and other benefits from appropria-
tions available therefor is deemed to comply with section 5536 of
this title.

(d) Details may be made under subsection (b) of this section—
(1) without reimbursement to the United States by the

international organization; or
(2) with agreement by the international organization to re-

imburse the United States for all or part of the pay, travel ex-
penses, and allowances payable during the detail, and the re-
imbursement shall be credited to the appropriation, fund, or
account used for paying the amounts reimbursed.
(e) An employee detailed under subsection (b) of this section

may be paid or reimbursed by an international organization for al-
lowances or expenses incurred in the performance of duties re-
quired by the detail, without regard to section 209 of title 18.

§ 3344. Details; administrative law judges
An agency as defined by section 551 of this title which occa-

sionally or temporarily is insufficiently staffed with administrative
law judges appointed under section 3105 of this title may use ad-
ministrative law judges selected by the Office of Personnel Manage-
ment from and with the consent of other agencies.

§ 3345. Acting officer
(a) If an officer of an Executive agency (including the Executive

Office of the President, and other than the General Accounting Of-
fice) whose appointment to office is required to be made by the
President, by and with the advice and consent of the Senate, dies,
resigns, or is otherwise unable to perform the functions and duties
of the office—

(1) the first assistant to the office of such officer shall per-
form the functions and duties of the office temporarily in an
acting capacity subject to the time limitations of section 3346;

(2) notwithstanding paragraph (1), the President (and only
the President) may direct a person who serves in an office for
which appointment is required to be made by the President, by
and with the advice and consent of the Senate, to perform the
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functions and duties of the vacant office temporarily in an act-
ing capacity subject to the time limitations of section 3346; or

(3) notwithstanding paragraph (1), the President (and only
the President) may direct an officer or employee of such Execu-
tive agency to perform the functions and duties of the vacant
office temporarily in an acting capacity, subject to the time
limitations of section 3346, if—

(A) during the 365-day period preceding the date of
death, resignation, or beginning of inability to serve of the
applicable officer, the officer or employee served in a posi-
tion in such agency for not less than 90 days; and

(B) the rate of pay for the position described under
subparagraph (A) is equal to or greater than the minimum
rate of pay payable for a position at GS–15 of the General
Schedule.

(b)(1) Notwithstanding subsection (a)(1), a person may not
serve as an acting officer for an office under this section, if—

(A) during the 365-day period preceding the date of the
death, resignation, or beginning of inability to serve, such
person—

(i) did not serve in the position of first assistant to the
office of such officer; or

(ii) served in the position of first assistant to the office
of such officer for less than 90 days; and
(B) the President submits a nomination of such person to

the Senate for appointment to such office.
(2) Paragraph (1) shall not apply to any person if—

(A) such person is serving as the first assistant to the of-
fice of an officer described under subsection (a);

(B) the office of such first assistant is an office for which
appointment is required to be made by the President, by and
with the advice and consent of the Senate; and

(C) the Senate has approved the appointment of such per-
son to such office.
(c)(1) Notwithstanding subsection (a)(1), the President (and

only the President) may direct an officer who is nominated by the
President for reappointment for an additional term to the same of-
fice in an Executive department without a break in service, to con-
tinue to serve in that office subject to the time limitations in sec-
tion 3346, until such time as the Senate has acted to confirm or
reject the nomination, notwithstanding adjournment sine die.

(2) For purposes of this section and sections 3346, 3347, 3348,
3349, 3349a, and 3349d, the expiration of a term of office is an in-
ability to perform the functions and duties of such office.

§ 3346. Time limitation
(a) Except in the case of a vacancy caused by sickness, the per-

son serving as an acting officer as described under section 3345
may serve in the office—

(1) for no longer than 210 days beginning on the date the
vacancy occurs; or

(2) subject to subsection (b), once a first or second nomina-
tion for the office is submitted to the Senate, from the date of
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such nomination for the period that the nomination is pending
in the Senate.
(b)(1) If the first nomination for the office is rejected by the

Senate, withdrawn, or returned to the President by the Senate, the
person may continue to serve as the acting officer for no more than
210 days after the date of such rejection, withdrawal, or return.

(2) Notwithstanding paragraph (1), if a second nomination for
the office is submitted to the Senate after the rejection, with-
drawal, or return of the first nomination, the person serving as the
acting officer may continue to serve—

(A) until the second nomination is confirmed; or
(B) for no more than 210 days after the second nomination

is rejected, withdrawn, or returned.
(c) If a vacancy occurs during an adjournment of the Congress

sine die, the 210-day period under subsection (a) shall begin on the
date that the Senate first reconvenes.

§ 3347. Exclusivity
(a) Sections 3345 and 3346 are the exclusive means for tempo-

rarily authorizing an acting official to perform the functions and
duties of any office of an Executive agency (including the Executive
Office of the President, and other than the General Accounting Of-
fice) for which appointment is required to be made by the Presi-
dent, by and with the advice and consent of the Senate, unless—

(1) a statutory provision expressly—
(A) authorizes the President, a court, or the head of an

Executive department, to designate an officer or employee
to perform the functions and duties of a specified office
temporarily in an acting capacity; or

(B) designates an officer or employee to perform the
functions and duties of a specified office temporarily in an
acting capacity; or
(2) the President makes an appointment to fill a vacancy

in such office during the recess of the Senate pursuant to
clause 3 of section 2 of article II of the United States Constitu-
tion.
(b) Any statutory provision providing general authority to the

head of an Executive agency (including the Executive Office of the
President, and other than the General Accounting Office) to dele-
gate duties statutorily vested in that agency head to, or to reassign
duties among, officers or employees of such Executive agency, is
not a statutory provision to which subsection (a)(1) applies.

§ 3348. Vacant office
(a) In this section—

(1) the term ‘‘action’’ includes any agency action as defined
under section 551(13); and

(2) the term ‘‘function or duty’’ means any function or duty
of the applicable office that—

(A)(i) is established by statute; and
(ii) is required by statute to be performed by the appli-

cable officer (and only that officer); or
(B)(i)(I) is established by regulation; and
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(II) is required by such regulation to be performed by
the applicable officer (and only that officer); and

(ii) includes a function or duty to which clause (i) (I)
and (II) applies, and the applicable regulation is in effect
at any time during the 180-day period preceding the date
on which the vacancy occurs.

(b) Unless an officer or employee is performing the functions
and duties in accordance with sections 3345, 3346, and 3347, if an
officer of an Executive agency (including the Executive Office of the
President, and other than the General Accounting Office) whose ap-
pointment to office is required to be made by the President, by and
with the advice and consent of the Senate, dies, resigns, or is other-
wise unable to perform the functions and duties of the office—

(1) the office shall remain vacant; and
(2) in the case of an office other than the office of the head

of an Executive agency (including the Executive Office of the
President, and other than the General Accounting Office), only
the head of such Executive agency may perform any function
or duty of such office.
(c) If the last day of any 210-day period under section 3346 is

a day on which the Senate is not in session, the second day the
Senate is next in session and receiving nominations shall be
deemed to be the last day of such period.

(d)(1) An action taken by any person who is not acting under
section 3345, 3346, or 3347, or as provided by subsection (b), in the
performance of any function or duty of a vacant office to which this
section and sections 3346, 3347, 3349, 3349a, 3349b, and 3349c
apply shall have no force or effect.

(2) An action that has no force or effect under paragraph (1)
may not be ratified.

(e) This section shall not apply to—
(1) the General Counsel of the National Labor Relations

Board;
(2) the General Counsel of the Federal Labor Relations Au-

thority;
(3) any Inspector General appointed by the President, by

and with the advice and consent of the Senate;
(4) any Chief Financial Officer appointed by the President,

by and with the advice and consent of the Senate; or
(5) an office of an Executive agency (including the Execu-

tive Office of the President, and other than the General Ac-
counting Office) if a statutory provision expressly prohibits the
head of the Executive agency from performing the functions
and duties of such office.

§ 3349. Reporting of vacancies
(a) The head of each Executive agency (including the Executive

Office of the President, and other than the General Accounting Of-
fice) shall submit to the Comptroller General of the United States
and to each House of Congress—

(1) notification of a vacancy in an office to which this sec-
tion and sections 3345, 3346, 3347, 3348, 3349a, 3349b, 3349c,
and 3349d apply and the date such vacancy occurred imme-
diately upon the occurrence of the vacancy;
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(2) the name of any person serving in an acting capacity
and the date such service began immediately upon the designa-
tion;

(3) the name of any person nominated to the Senate to fill
the vacancy and the date such nomination is submitted imme-
diately upon the submission of the nomination; and

(4) the date of a rejection, withdrawal, or return of any
nomination immediately upon such rejection, withdrawal, or
return.
(b) If the Comptroller General of the United States makes a

determination that an officer is serving longer than the 210-day pe-
riod including the applicable exceptions to such period under sec-
tion 3346 or section 3349a, the Comptroller General shall report
such determination immediately to—

(1) the Committee on Governmental Affairs of the Senate;
(2) the Committee on Government Reform and Oversight

of the House of Representatives;
(3) the Committees on Appropriations of the Senate and

House of Representatives;
(4) the appropriate committees of jurisdiction of the Senate

and House of Representatives;
(5) the President; and
(6) the Office of Personnel Management.

§ 3349a. Presidential inaugural transitions
(a) In this section, the term ‘‘transitional inauguration day’’

means the date on which any person swears or affirms the oath of
office as President, if such person is not the President on the date
preceding the date of swearing or affirming such oath of office.

(b) With respect to any vacancy that exists during the 60-day
period beginning on a transitional inauguration day, the 210-day
period under section 3346 or 3348 shall be deemed to begin on the
later of the date occurring—

(1) 90 days after such transitional inauguration day; or
(2) 90 days after the date on which the vacancy occurs.

§ 3349b. Holdover provisions
Sections 3345 through 3349a shall not be construed to affect

any statute that authorizes a person to continue to serve in any
office—

(1) after the expiration of the term for which such person
is appointed; and

(2) until a successor is appointed or a specified period of
time has expired.

§ 3349c. Exclusion of certain officers
Sections 3345 through 3349b shall not apply to—

(1) any member who is appointed by the President, by and
with the advice and consent of the Senate to any board, com-
mission, or similar entity that—

(A) is composed of multiple members; and
(B) governs an independent establishment or Govern-

ment corporation;
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(2) any commissioner of the Federal Energy Regulatory
Commission;

(3) any member of the Surface Transportation Board; or
(4) any judge appointed by the President, by and with the

advice and consent of the Senate, to a court constituted under
article I of the United States Constitution.

§ 3349d. Notification of intent to nominate during certain re-
cesses or adjournments

(a) The submission to the Senate, during a recess or adjourn-
ment of the Senate in excess of 15 days, of a written notification
by the President of the President’s intention to submit a nomina-
tion after the recess or adjournment shall be considered a nomina-
tion for purposes of sections 3345 through 3349c if such notification
contains the name of the proposed nominee and the office for which
the person is nominated.

(b) If the President does not submit a nomination of the person
named under subsection (a) within 2 days after the end of such re-
cess or adjournment, effective after such second day the notification
considered a nomination under subsection (a) shall be treated as a
withdrawn nomination for purposes of sections 3345 through 3349c.
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SUBCHAPTER IV—TRANSFERS

§ 3351. Preference eligibles; transfer; physical qualifications;
waiver

In determining qualifications of a preference eligible for trans-
fer to another position in the competitive service, an Executive
agency, or the government of the District of Columbia, the Office
of Personnel Management or other examining agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.

This section does not apply to an appointment required by Con-
gress to be confirmed by, or made with the advice and consent of,
the Senate.

§ 3352. Preference in transfers for employees making cer-
tain disclosures

(a) Subject to the provisions of subsections (d) and (e), in filling
a position within any Executive agency, the head of such agency
may give preference to any employee of such agency, or any other
Executive agency, to transfer to a position of the same status and
tenure as the position of such employee on the date of applying for
a transfer under subsection (b) if—

(1) such employee is otherwise qualified for such position;
(2) such employee is eligible for appointment to such posi-

tion; and
(3) the Merit Systems Protection Board makes a deter-

mination under the provisions of chapter 12 that a prohibited
personnel action described under section 2302(b)(8) was taken
against such employee.
(b) An employee who meets the conditions described under sub-

section (a)(1), (2), and (3) may voluntarily apply for a transfer to
a position, as described in subsection (a), within the Executive
agency employing such employee or any other Executive agency.

(c) If an employee applies for a transfer under the provisions
of subsection (b) and the selecting official rejects such application,
the selecting official shall provide the employee with a written noti-
fication of the reasons for the rejection within 30 days after receiv-
ing such application.

(d) An employee whose application for transfer is rejected
under the provisions of subsection (c) may request the head of such
agency to review the rejection. Such request for review shall be
submitted to the head of the agency within 30 days after the em-
ployee receives notification under subsection (c). Within 30 days
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after receiving a request for review, the head of the agency shall
complete the review and provide a written statement of findings to
the employee and the Merit Systems Protection Board.

(e) The provisions of subsection (a) shall apply with regard to
any employee—

(1) for no more than 1 transfer;
(2) for a transfer from or within the agency such employee

is employed at the time of a determination by the Merit Sys-
tems Protection Board that a prohibited personnel action as de-
scribed under section 2302(b)(8) was taken against such em-
ployee; and

(3) no later than 18 months after such a determination is
made by the Merit Systems Protection Board.
(f) Notwithstanding the provisions of subsection (a), no pref-

erence may be given to any employee applying for a transfer under
subsection (b), with respect to a preference eligible (as defined
under section 2108(3)) applying for the same position.
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SUBCHAPTER V—PROMOTION

§ 3361. Promotion; competitive service; examination
An individual may be promoted in the competitive service only

if he has passed an examination or is specifically excepted from ex-
amination under section 3302 of this title. This section does not
take from the President any authority conferred by section 3301 of
this title that is consistent with the provisions of this title gov-
erning the competitive service.

§ 3362. Promotion; effect of incentive award
An agency, in qualifying and selecting an employee for pro-

motion, shall give due weight to an incentive award under chapter
45 of this title. For the purpose of this section, ‘‘agency’’ and ‘‘em-
ployee’’ have the meanings given them by section 4501 of this title.

§ 3363. Preference eligibles; promotion; physical qualifica-
tions; waiver

In determining qualifications of a preference eligible for pro-
motion to another position in the competitive service, an Executive
agency, or the government of the District of Columbia, the Office
of Personnel Management or other examining agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.

This section does not apply to an appointment required by Con-
gress to be confirmed by, or made with the advice and consent of,
the Senate.

[§ 3364. Repealed. Public Law 94–183, § 2(6), December 31,
1975, 89 Stat. 1057.]
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SUBCHAPTER VI—ASSIGNMENTS TO AND FROM STATES

§ 3371. Definitions
For the purpose of this subchapter—

(1) ‘‘State’’ means—
(A) a State of the United States, the District of Colum-

bia, the Commonwealth of Puerto Rico, the Trust Territory
of the Pacific Islands, and a territory or possession of the
United States; and

(B) an instrumentality or authority of a State or
States as defined in subparagraph (A) of this paragraph (1)
and a Federal-State authority or instrumentality;
(2) ‘‘local government’’ means—

(A) any political subdivision, instrumentality, or au-
thority of a State or States as defined in subparagraph (A)
of paragraph (1);

(B) any general or special purpose agency of such a po-
litical subdivision, instrumentality, or authority; and

(C) any Indian tribe, band, nation, or other organized
group or community, including any Alaska Native village
as defined in the Alaska Native Claims Settlement Act (85
Stat. 688), which is recognized as eligible for the special
programs and services provided by the United States to In-
dians because of their status as Indians and includes any
tribal organization as defined in section 4(c) of the Indian
Self-Determination and Education Assistance Act;
(3) ‘‘Federal agency’’ means an Executive agency, military

department, a court of the United States, the Administrative
Office of the United States Courts, the Library of Congress, the
Botanic Garden, the Government Printing Office, the Congres-
sional Budget Office, the United States Postal Service, the
Postal Rate Commission, the Office of the Architect of the Cap-
itol, the Office of Technology Assessment, and such other simi-
lar agencies of the legislative and judicial branches as deter-
mined appropriate by the Office of Personnel Management; and

(4) ‘‘other organization’’ means—
(A) a national, regional, State-wide, area-wide, or met-

ropolitan organization representing member State or local
governments;

(B) an association of State or local public officials;
(C) a nonprofit organization which has as one of its

principal functions the offering of professional advisory, re-
search, educational, or development services, or related
services, to governments or universities concerned with
public management; or

(D) a federally funded research and development cen-
ter.
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§ 3372. General provisions
(a) On request from or with the concurrence of a State or local

government, and with the consent of the employee concerned, the
head of a Federal agency may arrange for the assignment of—

(1) an employee of his agency, other than a noncareer ap-
pointee, limited term appointee, or limited emergency ap-
pointee (as such terms are defined in section 3132(a) of this
title) in the Senior Executive Service and an employee in a po-
sition which has been excepted from the competitive service by
reason of its confidential, policy-determining, policy-making, or
policy-advocating character, to a State or local government;
and

(2) an employee of a State or local government to his agen-
cy;

for work of mutual concern to his agency and the State or local gov-
ernment that he determines will be beneficial to both. The period
of an assignment under this subchapter may not exceed two years.
However, the head of a Federal agency may extend the period of
assignment for not more than two additional years. In the case of
assignments made to Indian tribes or tribal organizations as de-
fined in section 3371(2)(C) of this subchapter, the head of an execu-
tive agency may extend the period of assignment for any period of
time where it is determined that this will continue to benefit both
the executive agency and the Indian tribe or tribal organization. If
the assigned employee fails to complete the period of assignment
and there is another employee willing and available to do so, the
Secretary may assign the employee to complete the period of as-
signment and may execute an agreement with the tribal organiza-
tion with respect to the replacement employee. That agreement
may provide for a different period of assignment as may be agreed
to by the Secretary and the tribal organization.

(b) This subchapter is authority for and applies to the assign-
ment of—

(1) an employee of a Federal agency to an institution of
higher education;

(2) an employee of an institution of higher education to a
Federal agency;

(3) an employee of a Federal agency to any other organiza-
tion; and

(4) an employee of an other organization to a Federal agen-
cy.
(c)(1) An employee of a Federal agency may be assigned under

this subchapter only if the employee agrees, as a condition of ac-
cepting an assignment under this subchapter, to serve in the civil
service upon the completion of the assignment for a period equal
to the length of the assignment.

(2) Each agreement required under paragraph (1) of this sub-
section shall provide that in the event the employee fails to carry
out the agreement (except for good and sufficient reason, as deter-
mined by the head of the Federal agency from which assigned) the
employee shall be liable to the United States for payment of all ex-
penses (excluding salary) of the assignment. The amount shall be
treated as a debt due the United States.
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(d) Where the employee is assigned to a tribal organization, the
employee shall be eligible for promotions, periodic step-increases,
and additional step-increases, as defined in chapter 53 of this title,
on the same basis as other Federal employees.

(e) Under regulations prescribed pursuant to section 3376 of
this title—

(1) an assignment of an employee of a Federal agency to
an other organization or an institution of higher education, and
an employee so assigned, shall be treated in the same way as
an assignment of an employee of a Federal agency to a State
or local government, and an employee so assigned, is treated
under the provisions of this subchapter governing an assign-
ment of an employee of a Federal agency to a State or local
government, except that the rate of pay of an employee as-
signed to a federally funded research and development center
may not exceed the rate of pay that such employee would be
paid for continued service in the position in the Federal agency
from which assigned; and

(2) an assignment of an employee of an other organization
or an institution of higher education to a Federal agency, and
an employee so assigned, shall be treated in the same way as
an assignment of an employee of a State or local government
to a Federal agency, and an employee so assigned, is treated
under the provisions of this subchapter governing an assign-
ment of an employee of a State or local government to a Fed-
eral agency.

§ 3373. Assignment of employees to State or local govern-
ments

(a) An employee of a Federal agency assigned to a State or
local government under this subchapter is deemed, during the as-
signment, to be either—

(1) on detail to a regular work assignment in his agency;
or

(2) on leave without pay from his position in the agency.
An employee assigned either on detail or on leave without pay re-
mains an employee of his agency. The Federal Tort Claims Act and
any other Federal tort liability statute apply to an employee so as-
signed. The supervision of the duties of an employee on detail may
be governed by agreement between the Federal agency and the
State or local government concerned.

(b) The assignment of an employee of a Federal agency either
on detail or on leave without pay to a State or local government
under this subchapter may be made with or without reimburse-
ment by the State or local government for the travel and transpor-
tation expenses to or from the place of assignment and for the pay,
or supplemental pay, or a part thereof, of the employee during as-
signment. Any reimbursements shall be credited to the appropria-
tion of the Federal agency used for paying the travel and transpor-
tation expenses or pay.

(c) For any employee so assigned and on leave without pay—
(1) if the rate of pay for his employment by the State or

local government is less than the rate of pay he would have re-
ceived had he continued in his regular assignment in the agen-
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cy, he is entitled to receive supplemental pay from the agency
in an amount equal to the difference between the State or local
government rate and the agency rate;

(2) he is entitled to annual and sick leave to the same ex-
tent as if he had continued in his regular assignment in the
agency; and

(3) he is entitled, notwithstanding other statutes—
(A) to continuation of his insurance under chapter 87

of this title, and coverage under chapter 89 of this title or
other applicable authority, so long as he pays currently
into the Employee’s Life Insurance Fund and the Employ-
ee’s Health Benefits Fund or other applicable health bene-
fits system (through his employing agency) the amount of
the employee contributions;

(B) to credit the period of his assignment under this
subchapter toward periodic step-increases, retention, and
leave accrual purposes, and, on payment into the Civil
Service Retirement and Disability Fund or other applicable
retirement system of the percentage of his State or local
government pay, and of his supplemental pay, if any, that
would have been deducted from a like agency pay for the
period of the assignment and payment by the Federal
agency into the fund or system of the amount that would
have been payable by the agency during the period of the
assignment with respect to a like agency pay, to treat his
service during that period as service of the type performed
in the agency immediately before his assignment; and

(C) for the purpose of subchapter I of chapter 85 of
this title, to credit the service performed during the period
of his assignment under this subchapter as Federal serv-
ice, and to consider his State or local government pay (and
his supplemental pay, if any) as Federal wages. To the ex-
tent that the service could also be the basis for entitlement
to unemployment compensation under a State law, the em-
ployee may elect to claim unemployment compensation on
the basis of the service under either the State law or sub-
chapter I of chapter 85 of this title.

However, an employee or his beneficiary may not receive benefits
referred to in subparagraphs (A) and (B) of this paragraph (3),
based on service during an assignment under this subchapter for
which the employee or, if he dies without making such an election,
his beneficiary elects to receive benefits, under any State or local
government retirement or insurance law or program, which the Of-
fice of Personnel Management determines to be similar. The Fed-
eral agency shall deposit currently in the Employee’s Life Insur-
ance Fund, the Employee’s Health Benefits Fund or other applica-
ble health benefits system, respectively, the amount of the Govern-
ment’s contributions on account of service with respect to which
employee contributions are collected as provided in subparagraphs
(A) and (B) of this paragraph (3).

(d)(1) An employee so assigned and on leave without pay who
dies or suffers disability as a result of personal injury sustained
while in the performance of his duty during an assignment under
this subchapter shall be treated, for the purpose of subchapter I of
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chapter 81 of this title, as though he were an employee as defined
by section 8101 of this title who had sustained the injury in the
performance of duty. When an employee (or his dependents in case
of death) entitled by reason of injury or death to benefits under
subchapter I of chapter 81 of this title is also entitled to benefits
from a State or local government for the same injury or death, he
(or his dependents in case of death) shall elect which benefits he
will receive. The election shall be made within one year after the
injury or death, or such further time as the Secretary of Labor may
allow for reasonable cause shown. When made, the election is irrev-
ocable unless otherwise provided by law.

(2) An employee who elects to receive benefits from a State or
local government may not receive an annuity under subchapter III
of chapter 83 of this title and benefits from the State or local gov-
ernment for injury or disability to himself covering the same period
of time. This provision does not—

(A) bar the right of a claimant to the greater benefit con-
ferred by either the State or local government or subchapter
III of chapter 83 of this title for any part of the same period
of time;

(B) deny to an employee an annuity accruing to him under
subchapter III of chapter 83 of this title on account of service
performed by him; or

(C) deny any concurrent benefit to him from the State or
local government on account of the death of another individual.

§ 3374. Assignments of employees from State or local gov-
ernments

(a) An employee of a State or local government who is assigned
to a Federal agency under an arrangement under this subchapter
may—

(1) be appointed in the Federal agency without regard to
the provisions of this title governing appointment in the com-
petitive service for the agreed period of the assignment; or

(2) be deemed on detail to the Federal agency.
(b) An employee given an appointment is entitled to pay in ac-

cordance with chapter 51 and subchapter III of chapter 53 of this
title or other applicable law, and is deemed an employee of the
Federal agency for all purposes except—

(1) subchapter III of chapter 83 of this title or other appli-
cable retirement system;

(2) chapter 87 of this title; and
(3) chapter 89 of this title or other applicable health bene-

fits system unless his appointment results in the loss of cov-
erage in a group health benefits plan the premium of which
has been paid in whole or in part by a State or local govern-
ment contribution.

The above exceptions shall not apply to non-Federal employees who
are covered by chapters 83, 87, and 89 of this title by virtue of
their non-Federal employment immediately before assignment and
appointment under this section.

(c) During the period of assignment, a State or local govern-
ment employee on detail to a Federal agency—
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(1) is not entitled to pay from the agency, except to the ex-
tent that the pay received from the State or local government
is less than the appropriate rate of pay which the duties would
warrant under the applicable pay provisions of this title or
other applicable authority;

(2) is deemed an employee of the agency for the purpose
of chapter 73 of this title, the Ethics in Government Act of
1978, section 27 of the Office of Federal Procurement Policy
Act, sections 203, 205, 207, 208, 209, 602, 603, 606, 607, 643,
654, 1905, and 1913 of title 18, sections 1343, 1344, and
1349(b) of title 31, and the Federal Tort Claims Act and any
other Federal tort liability statute; and

(3) is subject to such regulations as the President may pre-
scribe.

The supervision of the duties of such an employee may be governed
by agreement between the Federal agency and the State or local
government concerned. A detail of a State or local government em-
ployee to a Federal agency may be made with or without reim-
bursement by the Federal agency for the pay, or a part thereof, of
the employee during the period of assignment, or for the contribu-
tion of the State or local government, or a part thereof, to employee
benefit systems.

(d) A State or local government employee who is given an ap-
pointment in a Federal agency for the period of the assignment or
who is on detail to a Federal agency and who suffers disability or
dies as a result of personal injury sustained while in the perform-
ance of his duty during the assignment shall be treated, for the
purpose of subchapter I of chapter 81 of this title, as though he
were an employee as defined by section 8101 of this title who had
sustained the injury in the performance of duty. When an employee
(or his dependents in case of death) entitled by reason of injury or
death to benefits under subchapter I of chapter 81 of this title is
also entitled to benefits from a State or local government for the
same injury or death, he (or his dependents in case of death) shall
elect which benefits he will receive. The election shall be made
within 1 year after the injury or death, or such further time as the
Secretary of Labor may allow for reasonable cause shown. When
made, the election is irrevocable unless otherwise provided by law.

(e) If a State or local government fails to continue the employ-
er’s contribution to State or local government retirement, life insur-
ance, and health benefit plans for a State or local government em-
ployee who is given an appointment in a Federal agency, the em-
ployer’s contributions covering the State or local government em-
ployee’s period of assignment, or any part thereof, may be made
from the appropriations of the Federal agency concerned.

§ 3375. Travel expenses
(a) Appropriations of a Federal agency are available to pay, or

reimburse, a Federal or State or local government employee in ac-
cordance with—

(1) subchapter I of chapter 57 of this title, for the expenses
of—

(A) travel, including a per diem allowance, to and from
the assignment location;
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(B) a per diem allowance at the assignment location
during the period of the assignment; and

(C) travel, including a per diem allowance, while trav-
eling on official business away from his designated post of
duty during the assignment when the head of the Federal
agency considers the travel in the interest of the United
States;
(2) section 5724 of this title, for the expenses of transpor-

tation of his immediate family and of his household goods and
personal effects to and from the assignment location;

(3) section 5724a(a) of this title, for the expenses of per
diem allowances for the immediate family of the employee to
and from the assignment location;

(4) section 5724a(c) of this title, for subsistence expenses
of the employee and his immediate family while occupying
temporary quarters at the assignment location and on return
to his former post of duty;

(5) section 5724a(g) of this title, to be used by the em-
ployee for miscellaneous expenses related to change of station
where movement or storage of household goods is involved; and

(6) section 5726(c) of this title, for the expenses of non-
temporary storage of household goods and personal effects in
connection with assignment at an isolated location.
(b) Expenses specified in subsection (a) of this section, other

than those in paragraph (1)(C), may not be allowed in connection
with the assignment of a Federal or State or local government em-
ployee under this subchapter, unless and until the employee agrees
in writing to complete the entire period of his assignment or one
year, whichever is shorter, unless separated or reassigned for rea-
sons beyond his control that are acceptable to the Federal agency
concerned. If the employee violates the agreement, the money spent
by the United States for these expenses is recoverable from the em-
ployee as a debt due the United States. The head of the Federal
agency concerned may waive in whole or in part a right of recovery
under this subsection with respect to a State or local government
employee on assignment with the agency.

(c) Appropriations of a Federal agency are available to pay ex-
penses under section 5742 of this title with respect to a Federal or
State or local government employee assigned under this sub-
chapter.

§ 3376. Regulations
The President may prescribe regulations for the administration

of this subchapter.
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SUBCHAPTER VII—AIR TRAFFIC CONTROLLERS

§ 3381. Training
(a) An air traffic controller with 5 years of service as a con-

troller who is to be removed as a controller because the Secretary
has determined—

(1) he is medically disqualified for duties as a controller;
(2) he is unable to maintain technical proficiency as a con-

troller; or
(3) such removal is necessary for the preservation of the

physical or mental health of the controller;
is entitled to not more than the full-time equivalent of 2 years of
training.

(b) During a period of training under this section, a controller
shall be—

(1) retained at his last assigned grade and rate of basic
pay as a controller;

(2) entitled to each increase in rate of basic pay provided
under law; and

(3) excluded from staffing limitations otherwise applicable.
(c) Upon completion of training under this section, a controller

may be—
(1) assigned to other duties in the Executive agency in

which the controller is employed;
(2) released for transfer to another Executive agency; or
(3) involuntarily separated from the service.

The involuntary separation of a controller under this subsection is
not a removal for cause on charges of misconduct, delinquency, or
inefficiency for purposes of section 5595 or section 8336 of this title.

(d) The Secretary, without regard to section 3324(a) and (b) of
title 31, may pay, or reimburse a controller for, all or part of the
necessary expenses of training provided under this section, includ-
ing expenses authorized to be paid under chapter 41 and sub-
chapter I of chapter 57 of this title, and the costs of other services
or facilities directly related to the training of a controller.

(e) Except as provided by subsection (d) of this section, the pro-
visions of chapter 41 of this title, other than sections 4105, 4107(a)
and (b), and 4111, shall not apply to training under this section.

(f) The provisions of this section shall not otherwise affect the
authority of the Secretary to provide training under chapter 41 of
this title or under any other provision of law.

§ 3382. Involuntary separation for retirement
An air traffic controller who is eligible for immediate retire-

ment under section 8336 of this title may be separated involun-
tarily from the service if the Secretary determines that the separa-
tion of the controller is necessary in the interest of—

(1) aviation safety;
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(2) the efficient control of air traffic; or
(3) the preservation of the physical or mental health of the

controller.
Chapter 75 of this title does not apply to a determination or action
under this section. Separation under this section shall not become
final, without the consent of the controller, until the last day of the
second month following the day the controller receives a notifica-
tion of the determination by the Secretary under this section, or,
if a review is requested under section 3383 of this title, the last day
of the month in which a final decision is issued by a board of re-
view under section 3383(c) of this title, whichever is later. A con-
troller who is to be separated under this section is entitled to train-
ing under section 3381 of this title. Separation of such a controller
who elects to receive training under section 3381 shall not become
final until the last day of the month following the completion of his
training.

§ 3383. Determinations; review procedures
(a) An air traffic controller subject to a determination by the

Secretary under section 3381(a) or section 3382 of this title, shall
be furnished a written notice of the determination and the reasons
therefor, and a notification that the controller has 15 days after the
receipt of the notification within which to file a written request for
reconsideration of the determination. Unless the controller files
such a request within the 15 days, or unless the determination is
rescinded by the Secretary within the 15 days, the determination
shall be final.

(b) If the Secretary does not rescind his determination within
15 days after his receipt of the written request filed by the con-
troller under subsection (a) of this section, the Secretary shall im-
mediately convene a board of review, consisting of—

(1) a person designated by the controller;
(2) a representative of the Executive agency in which the

controller is employed designated by the Secretary; and
(3) a representative of the Merit Systems Protection Board,

designated by the Chairman, who shall serve as chairman of
the board of review.
(c) The board of review shall review evidence supporting and

inconsistent with the determination of the Secretary and, within a
period of 30 days after being convened, shall issue its findings and
furnish copies thereof to the Secretary and the controller. The
board may approve or rescind the determination of the Secretary.
A decision by the board under this subsection is final. The Sec-
retary shall take such action as may be necessary to carry out the
decision of the board.

(d) Except as provided under section 3382 of this title, the re-
view procedure of this section is in addition to any other review or
appeal procedures provided under any other provision of law, but
is the sole and exclusive administrative remedy available to a con-
troller within the Executive agency in which such controller is em-
ployed.
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§ 3384. Regulations
The Secretary is authorized to issue regulations to carry out

the provisions of this subchapter.

§ 3385. Effect on other authority
This subchapter shall not limit the authority of the Secretary

to reassign temporarily an air traffic controller to other duties with
or without notice, in the interest of the safe or efficient separation
and control of air traffic or the physical or mental health of a con-
troller; or to reassign permanently or separate a controller under
any other provision of law.
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SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT,
TRANSFER, AND DEVELOPMENT IN THE SENIOR
EXECUTIVE SERVICE

§ 3391. Definitions
For the purpose of this subchapter, ‘‘agency’’, ‘‘Senior Executive

Service position’’, ‘‘senior executive’’, ‘‘career appointee’’, ‘‘limited
term appointee’’, ‘‘limited emergency appointee’’, ‘‘noncareer ap-
pointee’’, and ‘‘general position’’ have the meanings set forth in sec-
tion 3132(a) of this title.

§ 3392. General appointment provisions
(a) Qualification standards shall be established by the head of

each agency for each Senior Executive Service position in the
agency—

(1) in accordance with requirements established by the Of-
fice of Personnel Management, with respect to standards for
career reserved positions, and

(2) after consultation with the Office, with respect to
standards for general positions.
(b) Not more than 30 percent of the Senior Executive Service

positions authorized under section 3133 of this title may at any
time be filled by individuals who did not have 5 years of current
continuous service in the civil service immediately preceding their
initial appointment to the Senior Executive Service, unless the
President certifies to the Congress that the limitation would hinder
the efficiency of the Government. In applying the preceding sen-
tence, any break in service of 3 days or less shall be disregarded.

(c)(1) If a career appointee is appointed by the President, by
and with the advice and consent of the Senate, to a civilian position
in the executive branch which is not in the Senior Executive Serv-
ice, and the rate of basic pay payable for which is equal to or great-
er than the rate payable for level V of the Executive Schedule, the
career appointee may elect (at such time and in such manner as
the Office may prescribe) to continue to have the provisions of this
title relating to basic pay, performance awards, awarding of ranks,
severance pay, leave, and retirement apply as if the career ap-
pointee remained in the Senior Executive Service position from
which he was appointed. Such provisions shall apply in lieu of the
provisions which would otherwise apply—

(A) to the extent provided under regulations prescribed by
the Office, and

(B) so long as the appointee continues to serve under such
Presidential appointment.
(2) An election under paragraph (1) may also be made by any

career appointee who is appointed to a civilian position in the exec-
utive branch—

(A) which is not in the Senior Executive Service; and
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(B) which is covered by the Executive Schedule, or the rate
of basic pay for which is fixed by statute at a rate equal to 1
of the levels of the Executive Schedule.

An election under this paragraph shall remain effective so long as
the appointee continues to serve in the same position.

(d) Appointment or removal of a person to or from any Senior
Executive Service position in an independent regulatory commis-
sion shall not be subject, directly or indirectly, to review or ap-
proval by any officer or entity within the Executive Office of the
President.

§ 3393. Career appointments
(a) Each agency shall establish a recruitment program, in ac-

cordance with guidelines which shall be issued by the Office of Per-
sonnel Management, which provides for recruitment of career ap-
pointees from—

(1) all groups of qualified individuals within the civil serv-
ice; or

(2) all groups of qualified individuals whether or not with-
in the civil service.
(b) Each agency shall establish one or more executive resources

boards, as appropriate, the members of which shall be appointed by
the head of the agency from among employees of the agency or
commissioned officers of the uniformed services serving on active
duty in such agency. The boards shall, in accordance with merit
staffing requirements established by the Office, conduct the merit
staffing process for career appointees, including—

(1) reviewing the executive qualifications of each candidate
for a position to be filled by a career appointee; and

(2) making written recommendations to the appropriate
appointing authority concerning such candidates.
(c)(1) The Office shall establish one or more qualifications re-

view boards, as appropriate. It is the function of the boards to cer-
tify the executive qualifications of candidates for initial appoint-
ment as career appointees in accordance with regulations pre-
scribed by the Office. Of the members of each board more than one-
half shall be appointed from among career appointees. Appoint-
ments to such boards shall be made on a non-partisan basis, the
sole selection criterion being the professional knowledge of public
management and knowledge of the appropriate occupational fields
of the intended appointee.

(2) The Office shall, in consultation with the various qualifica-
tion review boards, prescribe criteria for establishing executive
qualifications for appointment of career appointees. The criteria
shall provide for—

(A) consideration of demonstrated executive experience;
(B) consideration of successful participation in a career ex-

ecutive development program which is approved by the Office;
and

(C) sufficient flexibility to allow for the appointment of in-
dividuals who have special or unique qualities which indicate
a likelihood of executive success and who would not otherwise
be eligible for appointment.
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1 So in law. Probably should strike ‘‘,,’’ and insert a comma.

(d) An individual’s initial appointment as a career appointee
shall become final only after the individual has served a 1-year pro-
bationary period as a career appointee.

(e) Each career appointee shall meet the executive qualifica-
tions of the position to which appointed, as determined in writing
by the appointing authority.

(f) The title of each career reserved position shall be published
in the Federal Register.

(g) A career appointee may not be removed from the Senior Ex-
ecutive Service or civil service except in accordance with the appli-
cable provisions of sections 1215,, 1 3592, 3595, 7532, or 7543 of
this title.

[§ 3393a. Repealed. Public Law 107–296, § 1321(a)(1)(B), No-
vember 25, 2002, 116 Stat. 2296.]

§ 3394. Noncareer and limited appointments
(a) Each noncareer appointee, limited term appointee, and lim-

ited emergency appointee shall meet the qualifications of the posi-
tion to which appointed, as determined in writing by the appoint-
ing authority.

(b) An individual may not be appointed as a limited term ap-
pointee or as a limited emergency appointee without the prior ap-
proval of the exercise of such appointing authority by the Office of
Personnel Management.

§ 3395. Reassignment and transfer within the Senior Execu-
tive Service

(a)(1) A career appointee in an agency—
(A) may, subject to paragraph (2) of this subsection, be re-

assigned to any Senior Executive Service position in the same
agency for which the appointee is qualified; and

(B) may transfer to a Senior Executive Service position in
another agency for which the appointee is qualified, with the
approval of the agency to which the appointee transfers.
(2)(A) Except as provided in subparagraph (B) of this para-

graph, a career appointee may be reassigned to any Senior Execu-
tive Service position only if the career appointee receives written
notice of the reassignment at least 15 days before the effective date
of such reassignment.

(B)(i) A career appointee may not be reassigned to a Senior Ex-
ecutive Service position outside the career appointee’s commuting
area unless—

(I) before providing notice under subclause (II) of this
clause (or seeking or obtaining the consent of the career ap-
pointee under clause (ii) of this subparagraph to waive such
notice), the agency consults with the career appointee on the
reasons for, and the appointee’s preferences with respect to,
the proposed reassignment; and

(II) the career appointee receives written notice of the re-
assignment, including a statement of the reasons for the reas-
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signment, at least 60 days before the effective date of the reas-
signment.
(ii) Notice of reassignment under clause (i)(II) of this subpara-

graph may be waived with the written consent of the career ap-
pointee involved.

(b)(1) Notwithstanding section 3394(b) of this title, a limited
emergency appointee may be reassigned to another Senior Execu-
tive Service position in the same agency established to meet a bona
fide, unanticipated, urgent need, except that the appointee may not
serve in one or more positions in such agency under such appoint-
ment in excess of 18 months.

(2) Notwithstanding section 3394(b) of this title, a limited term
appointee may be reassigned to another Senior Executive Service
position in the same agency the duties of which will expire at the
end of a term of 3 years or less, except that the appointee may not
serve in one or more positions in the agency under such appoint-
ment in excess of 3 years.

(c) A limited term appointee or a limited emergency appointee
may not be appointed to, or continue to hold, a position under such
an appointment if, within the preceding 48 months, the individual
has served more than 36 months, in the aggregate, under any com-
bination of such types of appointment.

(d) A noncareer appointee in an agency—
(1) may be reassigned to any general position in the agen-

cy for which the appointee is qualified; and
(2) may transfer to a general position in another agency

with the approval of the agency to which the appointee trans-
fers.
(e)(1) Except as provided in paragraph (2) of this subsection, a

career appointee in an agency may not be involuntarily
reassigned—

(A) within 120 days after an appointment of the head of
the agency; or

(B) within 120 days after the appointment in the agency
of the career appointee’s most immediate supervisor who—

(i) is a noncareer appointee; and
(ii) has the authority to make an initial appraisal of

the career appointee’s performance under subchapter II of
chapter 43.

(2) Paragraph (1) of this subsection does not apply with respect
to—

(A) any reassignment under section 4314(b)(3) of this title;
or

(B) any disciplinary action initiated before an appointment
referred to in paragraph (1) of this subsection.
(3) For the purpose of applying paragraph (1) to a career ap-

pointee, any days (not to exceed a total of 60) during which such
career appointee is serving pursuant to a detail or other temporary
assignment apart from such appointee’s regular position shall not
be counted in determining the number of days that have elapsed
since an appointment referred to in subparagraph (A) or (B) of such
paragraph.
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§ 3396. Development for and within the Senior Executive
Service

(a) The Office of Personnel Management shall establish pro-
grams for the systematic development of candidates for the Senior
Executive Service and for the continuing development of senior ex-
ecutives, or require agencies to establish such programs which
meet criteria prescribed by the Office.

(b) The Office shall assist agencies in the establishment of pro-
grams required under subsection (a) of this section and shall mon-
itor the implementation of the programs. If the Office finds that
any agency’s program under subsection (a) of this section is not in
compliance with the criteria prescribed under such subsection, it
shall require the agency to take such corrective action as may be
necessary to bring the program into compliance with the criteria.

(c)(1) The head of an agency may grant a sabbatical to any ca-
reer appointee for not to exceed 11 months in order to permit the
appointee to engage in study or uncompensated work experience
which will contribute to the appointee’s development and effective-
ness. A sabbatical shall not result in loss of, or reduction in, pay,
leave to which the career appointee is otherwise entitled, credit for
time or service, or performance or efficiency rating. The head of the
agency may authorize in accordance with chapter 57 of this title
such travel expenses (including per diem allowances) as the head
of the agency may determine to be essential for the study or experi-
ence.

(2) A sabbatical under this subsection may not be granted to
any career appointee—

(A) more than once in any 10-year period;
(B) unless the appointee has completed 7 years of service—

(i) in one or more positions in the Senior Executive
Service;

(ii) in one or more other positions in the civil service
the level of duties and responsibilities of which are equiva-
lent to the level of duties and responsibilities of positions
in the Senior Executive Service; or

(iii) in any combination of such positions, except that
not less than 2 years of such 7 years of service must be
in the Senior Executive Service; and
(C) if the appointee is eligible for voluntary retirement

with a right to an immediate annuity under section 8336 of
this title.

Any period of assignment under section 3373 of this title, relating
to assignments of employees to State and local governments, shall
not be considered a period of service for the purpose of subpara-
graph (B) of this paragraph.

(3)(A) Any career appointee in an agency may be granted a
sabbatical under this subsection only if the appointee agrees, as a
condition of accepting the sabbatical, to serve in the civil service
upon the completion of the sabbatical for a period of 2 consecutive
years.

(B) Each agreement required under subparagraph (A) of this
paragraph shall provide that in the event the career appointee fails
to carry out the agreement (except for good and sufficient reason
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as determined by the head of the agency who granted the sab-
batical) the appointee shall be liable to the United States for pay-
ment of all expenses (including salary) of the sabbatical. The
amount shall be treated as a debt due the United States.

(d)(1) The Office shall encourage and assist individuals to im-
prove their skills and increase their contribution by service in a va-
riety of agencies as well as by accepting temporary placements in
State or local governments or in the private sector.

(2) In order to promote the professional development of career
appointees and to assist them in achieving their maximum levels
of proficiency, the Office shall, in a manner consistent with the
needs of the Government provide appropriate informational serv-
ices and otherwise encourage career appointees to take advantage
of any opportunities relating to—

(A) sabbaticals;
(B) training; or
(C) details or other temporary assignments in other agen-

cies, State or local governments, or the private sector.

§ 3397. Regulations
The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this subchapter.
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CHAPTER 34—PART-TIME CAREER EMPLOYMENT
OPPORTUNITIES

Sec.
3401. Definitions.
3402. Establishment of part-time career employment programs.
3403. Limitations.
3404. Personnel ceilings.
3405. Nonapplicability.
3406. Regulations.
[3407. Repealed.]
3408. Employee organization representation.

§ 3401. Definitions
For the purpose of this chapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) a military department;
(C) an agency in the judicial branch;
(D) the Library of Congress;
(E) the Botanic Garden; and
(F) the Office of the Architect of the Capitol;

but does not include—
(i) a Government controlled corporation;
(ii) the Tennessee Valley Authority;
(iii) the Alaska Railroad;
(iv) the Virgin Islands Corporation;
(v) the Federal Bureau of Investigation, Department of

Justice;
(vi) the Central Intelligence Agency; and
(vii) the National Security Agency, Department of De-

fense; and
(2) ‘‘part-time career employment’’ means part-time em-

ployment of 16 to 32 hours a week (or 32 to 64 hours during
a biweekly pay period in the case of a flexible or compressed
work schedule under subchapter II of chapter 61 of this title)
under a schedule consisting of an equal or varied number of
hours per day, whether in a position which would be part-time
without regard to this section or one established to allow job-
sharing or comparable arrangements, but does not include em-
ployment on a temporary or intermittent basis.

§ 3402. Establishment of part-time career employment pro-
grams

(a)(1) In order to promote part-time career employment oppor-
tunities in all grade levels, the head of each agency, by regulation,
shall establish and maintain a program for part-time career em-
ployment within such agency. Such regulations shall provide for—

(A) the review of positions which, after such positions be-
come vacant, may be filled on a part-time career employment
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basis (including the establishment of criteria to be used in
identifying such positions);

(B) procedures and criteria to be used in connection with
establishing or converting positions for part-time career em-
ployment, subject to the limitations of section 3403 of this title;

(C) annual goals for establishing or converting positions
for part-time career employment, and a timetable setting forth
interim and final deadlines for achieving such goals;

(D) a continuing review and evaluation of the part-time ca-
reer employment program established under such regulations;
and

(E) procedures for notifying the public of vacant part-time
positions in such agency, utilizing facilities and funds other-
wise available to such agency for the dissemination of informa-
tion.
(2) The head of each agency shall provide for communication

between, and coordination of the activities of, the individuals with-
in such agency whose responsibilities relate to the part-time career
employment program established within that agency.

(3) Regulations established under paragraph (1) of this sub-
section may provide for such exceptions as may be necessary to
carry out the mission of the agency.

(b)(1) The Office of Personnel Management, by regulation, shall
establish and maintain a program under which it shall, on the re-
quest of an agency, advise and assist such agency in the establish-
ment and maintenance of its part-time career employment program
under this chapter.

(2) The Office shall conduct a research and demonstration pro-
gram with respect to part-time career employment within the Fed-
eral Government. In particular, such program shall be directed to—

(A) determining the extent to which part-time career em-
ployment may be used in filling positions which have not tradi-
tionally been open for such employment on any extensive basis,
such as supervisory, managerial, and professional positions;

(B) determining the extent to which job-sharing arrange-
ments may be established for various occupations and posi-
tions; and

(C) evaluating attitudes, benefits, costs, efficiency, and pro-
ductivity associated with part-time career employment, as well
as its various sociological effects as a mode of employment.

§ 3403. Limitations
(a) An agency shall not abolish any position occupied by an em-

ployee in order to make the duties of such position available to be
performed on a part-time career employment basis.

(b) Any person who is employed on a full-time basis in an
agency shall not be required to accept part-time employment as a
condition of continued employment.

§ 3404. Personnel ceilings
In administering any personnel ceiling applicable to an agency

(or unit therein), an employee employed by such agency on a part-
time career employment basis shall be counted as a fraction which
is determined by dividing 40 hours into the average number of
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hours of such employee’s regularly scheduled workweek. This sec-
tion shall become effective on October 1, 1980.

§ 3405. Nonapplicability
(a) If, on the date of enactment of this chapter, there is in ef-

fect with respect to positions within an agency a collective-bar-
gaining agreement which establishes the number of hours of em-
ployment a week, then this chapter shall not apply to those posi-
tions.

(b) This chapter shall not require part-time career employment
in positions the rate of basic pay for which is fixed at a rate equal
to or greater than the minimum rate payable under section 5376.

§ 3406. Regulations
Before any regulation is prescribed under this chapter, a copy

of the proposed regulation shall be published in the Federal Reg-
ister and an opportunity provided to interested parties to present
written comment and, where practicable, oral comment. Initial reg-
ulations shall be prescribed not later than 180 days after the date
of the enactment of this chapter.

[§ 3407. Repealed. Public Law 104–66, § 3001(a)(1), December
21, 1995, 109 Stat. 733.]

§ 3408. Employee organization representation
If an employee organization has been accorded exclusive rec-

ognition with respect to a unit within an agency, then the employee
organization shall be entitled to represent all employees within
that unit employed on a part-time career employment basis.



225

CHAPTER 35—RETENTION PREFERENCE, VOLUNTARY
SEPARATION INCENTIVE PAYMENTS, RESTORATION,
AND REEMPLOYMENT

SUBCHAPTER I—RETENTION PREFERENCE
Sec.
3501. Definitions; application.
3502. Order of retention.
3503. Transfer of functions.
3504. Preference eligibles; retention; physical qualifications; waiver.

SUBCHAPTER II—VOLUNTARY SEPARATION INCENTIVE PAYMENTS

3521. Definitions.
3522. Agency plans; approval.
3523. Authority to provide voluntary separation incentive payments.
3524. Effect of subsequent employment with the Government.
3525. Regulations.

SUBCHAPTER III—REINSTATEMENT OR RESTORATION AFTER
SUSPENSION OR REMOVAL FOR NATIONAL SECURITY

3571. Reinstatement or restoration; individuals suspended or removed for na-
tional security.

SUBCHAPTER IV—REEMPLOYMENT AFTER SERVICE WITH AN
INTERNATIONAL ORGANIZATION

3581. Definitions.
3582. Rights of transferring employees.
3583. Computations.
3584. Regulations.

SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND GUARANTEED
PLACEMENT IN THE SENIOR EXECUTIVE SERVICE

3591. Definitions.
3592. Removal from the Senior Executive Service.
3593. Reinstatement in the Senior Executive Service.
3594. Guaranteed placement in other personnel systems.
3595. Reduction in force in the Senior Executive Service.
3595a. Furlough in the Senior Executive Service.
3596. Regulations.

SUBCHAPTER VI—REEMPLOYMENT FOLLOWING LIMITED APPOINTMENT
IN THE FOREIGN SERVICE

3597. Reemployment following limited appointment in the Foreign Service.

SUBCHAPTER I—RETENTION PREFERENCE

§ 3501. Definitions; application
(a) For the purpose of this subchapter, except section 3504—

(1) ‘‘active service’’ has the meaning given it by section 101
of title 37;

(2) ‘‘a retired member of a uniformed service’’ means a
member or former member of a uniformed service who is enti-
tled, under statute, to retired, retirement, or retainer pay on
account of his service as such a member; and
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(3) a preference eligible employee who is a retired member
of a uniformed service is considered a preference eligible only
if—

(A) his retirement was based on disability—
(i) resulting from injury or disease received in line

of duty as a direct result of armed conflict; or
(ii) caused by an instrumentality of war and in-

curred in the line of duty during a period of war as de-
fined by sections 101 and 301 of title 38;
(B) his service does not include twenty or more years

of full-time active service, regardless of when performed
but not including period of active duty for training; or

(C) on November 30, 1964, he was employed in a posi-
tion to which this subchapter applies and thereafter he
continued to be so employed without a break in service of
more than 30 days.

(b) Except as otherwise provided by this subsection and section
3504 of this title, this subchapter applies to each employee in or
under an Executive agency. This subchapter does not apply to an
employee whose appointment is required by Congress to be con-
firmed by, or made with the advice and consent of, the Senate or
to a member of the Senior Executive Service or the Federal Bureau
of Investigation and Drug Enforcement Administration Senior Ex-
ecutive Service.

§ 3502. Order of retention
(a) The Office of Personnel Management shall prescribe regula-

tions for the release of competing employees in a reduction in force
which give due effect to—

(1) tenure of employment;
(2) military preference, subject to section 3501(a)(3) of this

title;
(3) length of service; and
(4) efficiency or performance ratings.

In computing length of service, a competing employee—
(A) who is not a retired member of a uniformed service is

entitled to credit for the total length of time in active service
in the armed forces;

(B) who is a retired member of a uniformed service is enti-
tled to credit for—

(i) the length of time in active service in the armed
forces during a war, or in a campaign or expedition for
which a campaign badge has been authorized; or

(ii) the total length of time in active service in the
armed forces if he is included under section 3501(a)(3) (A),
(B), or (C) of this title; and
(C) is entitled to credit for—

(i) service rendered as an employee of a county com-
mittee established pursuant to section 8(b) of the Soil Con-
servation and Allotment Act or of a committee or associa-
tion of producers described in section 10(b) of the Agricul-
tural Adjustment Act; and

(ii) service rendered as an employee described in sec-
tion 2105(c) if such employee moves or has moved, on or
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after January 1, 1966, without a break in service of more
than 3 days, from a position in a nonappropriated fund in-
strumentality of the Department of Defense or the Coast
Guard to a position in the Department of Defense or the
Coast Guard, respectively, that is not described in section
2105(c).

(b) A preference eligible described in section 2108(3)(C) of this
title who has a compensable service-connected disability of 30 per-
cent or more and whose performance has not been rated unaccept-
able under a performance appraisal system implemented under
chapter 43 of this title is entitled to be retained in preference to
other preference eligibles.

(c) An employee who is entitled to retention preference and
whose performance has not been rated unacceptable under a per-
formance appraisal system implemented under chapter 43 of this
title is entitled to be retained in preference to other competing em-
ployees.

(d)(1) Except as provided under subsection (e), an employee
may not be released, due to a reduction in force, unless—

(A) such employee and such employee’s exclusive rep-
resentative for collective-bargaining purposes (if any) are given
written notice, in conformance with the requirements of para-
graph (2), at least 60 days before such employee is so released;
and

(B) if the reduction in force would involve the separation
of a significant number of employees, the requirements of para-
graph (3) are met at least 60 days before any employee is so
released.
(2) Any notice under paragraph (1)(A) shall include—

(A) the personnel action to be taken with respect to the
employee involved;

(B) the effective date of the action;
(C) a description of the procedures applicable in identifying

employees for release;
(D) the employee’s ranking relative to other competing em-

ployees, and how that ranking was determined; and
(E) a description of any appeal or other rights which may

be available.
(3) Notice under paragraph (1)(B)—

(A) shall be given to—
(i) the State or entity designated by the State to carry

out rapid response activities under section 134(a)(2)(A) of
the Workforce Investment Act of 1998; and

(ii) the chief elected official of such unit or each of
such units of local government as may be appropriate; and
(B) shall consist of written notification as to—

(i) the number of employees to be separated from serv-
ice due to the reduction in force (broken down by geo-
graphic area or on such other basis as may be required
under paragraph (4));

(ii) when those separations will occur; and
(iii) any other matter which might facilitate the deliv-

ery of rapid response assistance or other services under
title I of the Workforce Investment Act of 1998.
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(4) The Office shall prescribe such regulations as may be nec-
essary to carry out this subsection. The Office shall consult with
the Secretary of Labor on matters relating to title I of the Work-
force Investment Act of 1998.

(e)(1) Subject to paragraph (3), upon request submitted under
paragraph (2), the President may, in writing, shorten the period of
advance notice required under subsection (d)(1)(A) and (B), with re-
spect to a particular reduction in force, if necessary because of cir-
cumstances not reasonably foreseeable.

(2) A request to shorten notice periods shall be submitted to
the President by the head of the agency involved, and shall indi-
cate the reduction in force to which the request pertains, the num-
ber of days by which the agency head requests that the periods be
shortened, and the reasons why the request is necessary.

(3) No notice period may be shortened to less than 30 days
under this subsection.

(f)(1) The Secretary of Defense or the Secretary of a military
department may—

(A) separate from service any employee who volunteers to
be separated under this subparagraph even though the em-
ployee is not otherwise subject to separation due to a reduction
in force; and

(B) for each employee voluntarily separated under sub-
paragraph (A), retain an employee in a similar position who
would otherwise be separated due to a reduction in force.
(2) The separation of an employee under paragraph (1)(A) shall

be treated as an involuntary separation due to a reduction in force.
(3) An employee with critical knowledge and skills (as defined

by the Secretary concerned) may not participate in a voluntary sep-
aration under paragraph (1)(A) if the Secretary concerned deter-
mines that such participation would impair the performance of the
mission of the Department of Defense or the military department
concerned.

(4) The regulations prescribed under this section shall incor-
porate the authority provided in this subsection.

(5) No authority under paragraph (1) may be exercised after
September 30, 2005.

§ 3503. Transfer of functions
(a) When a function is transferred from one agency to another,

each competing employee in the function shall be transferred to the
receiving agency for employment in a position for which he is quali-
fied before the receiving agency may make an appointment from
another source to that position.

(b) When one agency is replaced by another, each competing
employee in the agency to be replaced shall be transferred to the
replacing agency for employment in a position for which he is
qualified before the replacing agency may make an appointment
from another source to that position.

§ 3504. Preference eligibles; retention; physical qualifica-
tions; waiver

(a) In determining qualifications of a preference eligible for re-
tention in a position in the competitive service, an Executive agen-
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cy, or the government of the District of Columbia, the Office of Per-
sonnel Management or other examining agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.
(b) If an examining agency determines that, on the basis of evi-

dence before it, a preference eligible described in section 2108(3)(C)
of this title who has a compensable service-connected disability of
30 percent or more is not able to fulfill the physical requirements
of the position, the examining agency shall notify the Office of the
determination and, at the same time, the examining agency shall
notify the preference eligible of the reasons for the determination
and of the right to respond, within 15 days of the date of the notifi-
cation, to the Office. The Office shall require a demonstration by
the appointing authority that the notification was timely sent to
the preference eligible’s last known address and shall, before the
selection of any other person for the position, make a final deter-
mination on the physical ability of the preference eligible to per-
form the duties of the position, taking into account any additional
information provided in the response. When the Office has com-
pleted its review of the proposed disqualification on the basis of
physical disability, it shall send its findings to the appointing au-
thority and the preference eligible. The appointing authority shall
comply with the findings of the Office. The functions of the Office
under this subsection may not be delegated.
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SUBCHAPTER II—VOLUNTARY SEPARATION INCENTIVE
PAYMENTS

§ 3521. Definitions
In this subchapter, the term—

(1) ‘‘agency’’ means an Executive agency as defined under
section 105; and

(2) ‘‘employee’’—
(A) means an employee as defined under section 2105

employed by an agency and an individual employed by a
county committee established under section 8(b)(5) of the
Soil Conservation and Domestic Allotment Act (16 U.S.C.
590h(b)(5)) who—

(i) is serving under an appointment without time
limitation; and

(ii) has been currently employed for a continuous
period of at least 3 years; and
(B) shall not include—

(i) a reemployed annuitant under subchapter III of
chapter 83 or 84 or another retirement system for em-
ployees of the Government;

(ii) an employee having a disability on the basis of
which such employee is or would be eligible for dis-
ability retirement under subchapter III of chapter 83
or 84 or another retirement system for employees of
the Government;

(iii) an employee who is in receipt of a decision no-
tice of involuntary separation for misconduct or unac-
ceptable performance;

(iv) an employee who has previously received any
voluntary separation incentive payment from the Fed-
eral Government under this subchapter or any other
authority;

(v) an employee covered by statutory reemploy-
ment rights who is on transfer employment with an-
other organization; or

(vi) any employee who—
(I) during the 36-month period preceding the

date of separation of that employee, performed
service for which a student loan repayment ben-
efit was or is to be paid under section 5379;

(II) during the 24-month period preceding the
date of separation of that employee, performed
service for which a recruitment or relocation
bonus was or is to be paid under section 5753; or

(III) during the 12-month period preceding
the date of separation of that employee, performed
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service for which a retention bonus was or is to be
paid under section 5754.

§ 3522. Agency plans; approval
(a) Before obligating any resources for voluntary separation in-

centive payments, the head of each agency shall submit to the Of-
fice of Personnel Management a plan outlining the intended use of
such incentive payments and a proposed organizational chart for
the agency once such incentive payments have been completed.

(b) The plan of an agency under subsection (a) shall include—
(1) the specific positions and functions to be reduced or

eliminated;
(2) a description of which categories of employees will be

offered incentives;
(3) the time period during which incentives may be paid;
(4) the number and amounts of voluntary separation incen-

tive payments to be offered; and
(5) a description of how the agency will operate without

the eliminated positions and functions.
(c) The Director of the Office of Personnel Management shall

review each agency’s plan an may make any appropriate modifica-
tions in the plan, in consultation with the Director of the Office of
Management and Budget. A plan under this section may not be im-
plemented without the approval of the Directive of the Office of
Personnel Management.

§ 3523. Authority to provide voluntary separation incentive
payments

(a) A voluntary separation incentive payment under this sub-
chapter may be paid to an employee only as provided in the plan
of an agency established under section 3522.

(b) A voluntary incentive payment—
(1) shall be offered to agency employees on the basis of—

(A) 1 or more organizational units;
(B) 1 or more occupational series or levels;
(C) 1 or more geographical locations;
(D) skills, knowledge, or other factors related to a posi-

tion;
(E) specific periods of time during which eligible em-

ployees may elect a voluntary incentive payment; or
(F) any appropriate combination of such factors;

(2) shall be paid in a lump sum after the employee’s sepa-
ration;

(3) shall be equal to the lesser of—
(A) an amount equal to the amount the employee

would be entitled to receive under section 5595(c) if the
employee were entitled to payment under such section
(without adjustment for any previous payment made); or

(B) an amount determined by the agency head, not to
exceed $25,000;
(4) may be made only in the case of an employee who vol-

untarily separates (whether by retirement or resignation)
under this subchapter;
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(5) shall not be a basis for payment, and shall not be in-
cluded in the computation, of any other type of Government
benefit;

(6) shall not be taken into account in determining the
amount of any severance pay to which the employee may be
entitled under section 5595, based on another other separation;
and

(7) shall be paid from appropriations or funds available for
the payment of the basic pay of the employee.

§ 3524. Effect of subsequent employment with the Govern-
ment

(a) The term ‘‘employment’’—
(1) in subsection (b) includes employment under a personal

services contract (or other direct contract) with the United
States Government (other than an entity in the legislative
branch); and

(2) in subsection (c) does not include employment under
such a contract.
(b) An individual who has received a voluntary separation in-

centive payment under this subchapter and accepts any employ-
ment for compensation with the Government of the United States
with 5 years after the date of the separation on which the payment
is based shall be required to pay, before the individual’s first day
of employment, the entire amount of the incentive payment to the
agency that paid the incentive payment.

(c)(1) If the employment under this section is with an agency,
other than the General Accounting Office, the United States Postal
Service, or the Postal Rate Commission, the Director of the Office
of Personnel Management may, at the request of the head of the
agency, may waive the repayment if—

(A) the individual involved possesses unique abilities and
is the only qualified applicant available for the position; or

(B) in case of an emergency involving a direct threat to life
or property, the individual—

(i) has skills directly related to resolving the emer-
gency; and

(ii) will serve on a temporary basis only so long as that
individual’s services are made necessary by the emergency.

(2) If the employment under this section is with an entity in
the legislative branch, the head of the entity or the appointing offi-
cial may waive the repayment if the individual involved possesses
unique abilities and is the only qualified applicant available for the
position.

(3) If the employment under this section is with the judicial
branch, the Director of the Administrative Office of the United
States Courts may waive the repayment if the individual involved
possesses unique abilities and is the only qualified applicant avail-
able for the position.

§ 3525. Regulations
The Office of Personnel Management may prescribe regulations

to carry out this subchapter.
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SUBCHAPTER III—REINSTATEMENT OR RESTORATION
AFTER SUSPENSION OR REMOVAL FOR NATIONAL
SECURITY

§ 3571. Reinstatement or restoration; individuals suspended
or removed for national security

An individual suspended or removed under section 7532 of this
title may be restored to duty in the discretion of the head of the
agency concerned.
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SUBCHAPTER IV—REEMPLOYMENT AFTER SERVICE WITH
AN INTERNATIONAL ORGANIZATION

§ 3581. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) a military department; and
(C) an employing authority in the legislative branch;

(2) ‘‘employee’’ means an employee in or under an agency;
(3) ‘‘international organization’’ means a public inter-

national organization or international-organization preparatory
commission in which the Government of the United States par-
ticipates;

(4) ‘‘transfer’’ means the change of position by an employee
from an agency to an international organization; and

(5) ‘‘reemployment’’ means—
(A) the reemployment of an employee under section

3582(b) of this title; or
(B) the reemployment of a Congressional employee

within 90 days from his separation from an international
organization;

following a term of employment not extending beyond the pe-
riod named by the head of the agency at the time of consent
to transfer or, in the absence of a named period, not extending
beyond the first 5 consecutive years, or any extension thereof,
after entering the employ of the international organization.

§ 3582. Rights of transferring employees
(a) An employee serving under an appointment not limited to

1 year or less who transfers to an international organization with
the consent of the head of his agency is entitled—

(1) to retain coverage, rights, and benefits under any sys-
tem established by law for the retirement of employees, if nec-
essary employee deductions and agency contributions in pay-
ment for the coverage, rights, and benefits for the period of em-
ployment with the international organization are currently de-
posited in the system’s fund or depository; and the period dur-
ing which coverage, rights, and benefits are retained under
this paragraph is deemed creditable service under the system,
except that such service shall not be considered creditable serv-
ice for the purpose of any retirement system for transferring
personnel, if such service forms the basis, in whole or in part,
for an annuity or pension under the retirement system of the
international organization;

(2) to retain coverage, rights, and benefits under chapters
87 and 89 of this title, if necessary employee deductions and
agency contributions in payment for the coverage, rights, and
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benefits for the period of employment with the international
organization are currently deposited in the Employees’ Life In-
surance Fund and the Employees’ Health Benefits Fund, as ap-
plicable, and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service
as an employee under chapters 87 and 89 of this title;

(3) to retain coverage, rights, and benefits under sub-
chapter I of chapter 81 of this title, and for this purpose his
employment with the international organization is deemed em-
ployment by the United States, but if he or his dependents re-
ceive from the international organization a payment, allow-
ance, gratuity, payment under an insurance policy for which
the premium is wholly paid by the international organization,
or other benefit of any kind on account of the same injury or
death, the amount thereof, is credited against disability or
death compensation, as the case may be, payable under sub-
chapter I of chapter 81 of this title; and

(4) to elect to retain to his credit all accumulated and cur-
rent accrued annual leave to which entitled at the time of
transfer which would otherwise be liquidated by a lump-sum
payment. On his request at any time before reemployment, he
shall be paid for the annual leave retained. If he receives a
lump-sum payment and is reemployed within 6 months after
transfer, he shall refund to the agency the amount of the lump-
sum payment. This paragraph does not operate to cause a for-
feiture of retained annual leave following reemployment or to
deprive an employee of a lump-sum payment to which he
would otherwise be entitled.
(b) An employee entitled to the benefits of subsection (a) of this

section is entitled to be reemployed within 30 days of his applica-
tion for reemployment in his former position or a position of like
seniority, status, and pay in the agency from which he transferred,
if—

(1) he is separated from the international organization
within 5 years, or any extension thereof, after entering on duty
with the international organization or within such shorter pe-
riod as may be named by the head of the agency at the time
of consent to transfer; and

(2) he applies for reemployment not later than 90 days
after the separation.

On reemployment, an employee entitled to the benefits of sub-
section (a) is entitled to the rate of basic pay to which the employee
would have been entitled had the employee remained in the civil
service. On reemployment, the agency shall restore the sick leave
account of the employee, by credit or charge, to its status at the
time of transfer. The period of separation caused by the employ-
ment of the employee with the international organization and the
period necessary to effect reemployment are deemed creditable
service for all appropriate civil service employment purposes. This
subsection does not apply to a congressional employee.

(c) This section applies only with respect to so much of a period
of employment with an international organization as does not ex-
ceed 5 years, or any extension thereof, or such shorter period
named by the head of the agency at the time of consent to transfer,
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except that for retirement and insurance purposes this section con-
tinues to apply during the period after separation from the inter-
national organization in which—

(1) an employee, except a Congressional employee, is prop-
erly exercising or could exercise the reemployment right estab-
lished by subsection (b) of this section; or

(2) a Congressional employee is effecting or could effect a
reemployment.

During that reemployment period, the employee is deemed on leave
without pay for retirement and insurance purposes.

(d) During the employee’s period of service with the inter-
national organization, the agency from which the employee is
transferred shall make contributions for retirement and insurance
purposes from the appropriations or funds of that agency so long
as contributions are made by the employee.

§ 3583. Computations
A computation under this subchapter before reemployment is

made in the same manner as if the employee had received basic
pay, or basic pay plus additional pay in the case of a Congressional
employee, at the rate at which it would have been payable had the
employee continued in the position in which he was serving at the
time of transfer.

§ 3584. Regulations
The President may prescribe regulations necessary to carry out

this subchapter and section 3343 of this title and to protect and as-
sure the retirement, insurance, leave, and reemployment rights
and such other similar civil service employment rights as he finds
appropriate. The regulations may provide for the exclusion of em-
ployees from the application of this subchapter and section 3343 of
this title on the basis of the nature and type of employment includ-
ing excepted appointments of a confidential or policy-determining
character, or conditions pertaining to the employment including
short-term appointments, seasonal or intermittent employment,
and part-time employment.
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SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND GUAR-
ANTEED PLACEMENT IN THE SENIOR EXECUTIVE
SERVICE

§ 3591. Definitions
For the purpose of this subchapter, ‘‘agency’’, ‘‘Senior Executive

Service position’’, ‘‘senior executive’’, ‘‘career appointee’’, ‘‘limited
term appointee’’, ‘‘limited emergency appointee’’, ‘‘noncareer ap-
pointee’’, and ‘‘general position’’ have the meanings set forth in sec-
tion 3132(a) of this title.

§ 3592. Removal from the Senior Executive Service
(a) Except as provided in subsection (b) of this section, a career

appointee may be removed from the Senior Executive Service to a
civil service position outside of the Senior Executive Service—

(1) during the 1-year period of probation under section
3393(d) of this title, or

(2) at any time for less than fully successful executive per-
formance as determined under subchapter II of chapter 43 of
this title,

except that in the case of a removal under paragraph (2) of this
subsection the career appointee shall, at least 15 days before the
removal, be entitled, upon request, to an informal hearing before
an official designated by the Merit Systems Protection Board at
which the career appointee may appear and present arguments,
but such hearing shall not give the career appointee the right to
initiate an action with the Board under section 7701 of this title,
nor need the removal action be delayed as a result of the granting
of such hearing.

(b)(1) Except as provided in paragraph (2) of this subsection,
a career appointee in an agency may not be involuntarily
removed—

(A) within 120 days after an appointment of the head of
the agency; or

(B) within 120 days after the appointment in the agency
of the career appointee’s most immediate supervisor who—

(i) is a noncareer appointee; and
(ii) has the authority to remove the career appointee.

(2) Paragraph (1) of this subsection does not apply with respect
to—

(A) any removal under section 4314(b)(3) of this title; or
(B) any disciplinary action initiated before an appointment

referred to in paragraph (1) of this subsection.
(c) A limited emergency appointee, limited term appointee, or

noncareer appointee may be removed from the service at any time.
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§ 3593. Reinstatement in the Senior Executive Service
(a) A former career appointee may be reinstated, without re-

gard to section 3393(b) and (c) of this title, to any Senior Executive
Service position for which the appointee is qualified if—

(1) the appointee has successfully completed the proba-
tionary period established under section 3393(d) of this title;
and

(2) the appointee left the Senior Executive Service for rea-
sons other than misconduct, neglect of duty, malfeasance, or
less than fully successful executive performance as determined
under subchapter II of chapter 43.
(b) A career appointee who is appointed by the President to

any civil service position outside the Senior Executive Service and
who leaves the position for reasons other than misconduct, neglect
of duty, or malfeasance shall be entitled to be placed in the Senior
Executive Service if the appointee applies to the Office of Personnel
Management within 90 days after separation from the Presidential
appointment.

(c)(1) A former career appointee shall be reinstated, without re-
gard to section 3393(b) and (c) of this title, to any vacant Senior
Executive Service position in an agency for which the appointee is
qualified if—

(A) the individual was a career appointee on May 31, 1981;
(B) the appointee was removed from the Senior Executive

Service under section 3595 of this title before October 1, 1984,
due to a reduction in force in that agency;

(C) before the removal occurred, the appointee successfully
completed the probationary period established under section
3393(d) of this title; and

(D) the appointee applies for that vacant position within
one year after the Office receives certification regarding that
appointee pursuant to section 3595(b)(3)(B) of this title.
(2) A career appointee is entitled to appeal to the Merit Sys-

tems Protection Board under section 7701 of this title any deter-
mination by the agency that the appointee is not qualified for a po-
sition for which the appointee applies under paragraph (1) of this
subsection.

§ 3594. Guaranteed placement in other personnel systems
(a) A career appointee who was appointed from a civil service

position held under a career or career-conditional appointment (or
an appointment of equivalent tenure, as determined by the Office
of Personnel Management) and who, for reasons other than mis-
conduct, neglect of duty, or malfeasance, is removed from the Sen-
ior Executive Service during the probationary period under section
3393(d) of this title, shall be entitled to be placed in a civil service
position (other than a Senior Executive Service position) in any
agency.

(b) A career appointee who has completed the probationary pe-
riod under section 3393(d) of this title, and who—

(1) is removed from the Senior Executive Service for less
than fully successful executive performance as determined
under subchapter II of chapter 43 of this title; or
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(2) is removed from the Senior Executive Service under
paragraph (4) or (5) of section 3595(b) of this title;

shall be entitled to be placed in a civil service position (other than
a Senior Executive Service position) in any agency.

(c)(1) For purposes of subsections (a) and (b) of this section—
(A) the position in which any career appointee is placed

under such subsections shall be a continuing position at GS–
15 of the General Schedule or classified above GS–15 pursuant
to section 5108, or an equivalent position, and, in the case of
a career appointee referred to in subsection (a) of this section,
the career appointee shall be entitled to an appointment of a
tenure equivalent to the tenure of the appointment held in the
position from which the career appointee was appointed;

(B) any career appointee placed under subsection (a) or (b)
of this section shall be entitled to receive basic pay at the high-
est of—

(i) the rate of basic pay in effect for the position in
which placed;

(ii) the rate of basic pay in effect at the time of the
placement for the position the career appointee held in the
civil service immediately before being appointed to the
Senior Executive Service; or

(iii) the rate of basic pay in effect for the career ap-
pointee immediately before being placed under subsection
(a) or (b) of this section; and
(C) the placement of any career appointee under sub-

section (a) or (b) of this section may not be made to a position
which would cause the separation or reduction in grade of any
other employee.
(2) An employee who is receiving basic pay under paragraph

(1)(B)(ii) or (iii) of this subsection is entitled to have the basic pay
rate of the employee increased by 50 percent of the amount of each
increase in the maximum rate of basic pay for the grade of the po-
sition in which the employee is placed under subsection (a) or (b)
of this section until the rate is equal to the rate in effect under
paragraph (1)(B)(i) of this subsection for the position in which the
employee is placed.

§ 3595. Reduction in force in the Senior Executive Service
(a) An agency shall establish competitive procedures for deter-

mining who shall be removed from the Senior Executive Service in
any reduction in force of career appointees within that agency. The
competitive procedures shall be designed to assure that such deter-
minations are primarily on the basis of performance, as determined
under subchapter II of chapter 43 of this title.

(b)(1) This subsection applies to any career appointee who has
successfully completed the probationary period prescribed under
section 3393(d) of this title.

(2) Except as provided in paragraphs (4) and (5), a career ap-
pointee may not be removed from the Senior Executive Service due
to a reduction in force within an agency.

(3) A career appointee who, but for this subsection, would be
removed from the Senior Executive Service due to a reduction in
force within an agency—
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(A) is entitled to be assigned by the head of that agency
to a vacant Senior Executive Service position for which the ca-
reer appointee is qualified; or

(B) if the agency head certifies, in writing, to the Office of
Personnel Management that no such position is available in
the agency, shall be placed by the Office in any agency in any
vacant Senior Executive Service position unless the head of the
agency determines that the career appointee is not qualified
for that position.

The Office of Personnel Management shall take all reasonable
steps to place a career appointee under subparagraph (B) and may
require any agency to take any action which the Office considers
necessary to carry out any such placement.

(4) A career appointee who is not assigned under paragraph
(3)(A) may be removed from the Senior Executive Service due to a
reduction in force if the career appointee declines a reasonable offer
for placement in a Senior Executive Service position under para-
graph (3)(B).

(5) A career appointee who is not assigned under paragraph
(3)(A) may be removed from the Senior Executive Service due to a
reduction in force if the career appointee is not placed in another
Senior Executive Service position under paragraph (3)(B) within 45
days after the Office receives certification regarding that appointee
under paragraph (3)(B).

(c) A career appointee is entitled to appeal to the Merit Sys-
tems Protection Board under section 7701 of this title whether the
reduction in force complies with the competitive procedures re-
quired under subsection (a).

(d) For purposes of this section, ‘‘reduction in force’’ includes
the elimination or modification of a position due to a reorganiza-
tion, due to a lack of funds or curtailment of work, or due to any
other factor.

(e) The Office shall prescribe regulations under which the
rights accorded to a career appointee in the event of a transfer of
function are comparable to the rights accorded to a competing em-
ployee under section 3503 of this title in the event of such a trans-
fer.

§ 3595a. Furlough in the Senior Executive Service
(a) For the purposes of this section, ‘‘furlough’’ means the

placement of a senior executive in a temporary status in which the
senior executive has no duties and is not paid when the placement
in such status is by reason of insufficient work or funds or for other
nondisciplinary reasons.

(b) An agency may furlough a career appointee only in accord-
ance with regulations issued by the Office of Personnel Manage-
ment.

(c) A career appointee who is furloughed is entitled to appeal
to the Merit Systems Protection Board under section 7701 of this
title.

§ 3596. Regulations
The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this subchapter.
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SUBCHAPTER VI—REEMPLOYMENT FOLLOWING LIMITED
APPOINTMENT IN THE FOREIGN SERVICE

§ 3597. Reemployment following limited appointment in the
Foreign Service

An employee of any agency who accepts, with the consent of
the head of that agency, a limited appointment in the Foreign
Service under section 309 of the Foreign Service Act of 1980 is enti-
tled, upon the expiration of that appointment, to be reemployed in
that employee’s former position or in a corresponding or higher po-
sition in that agency. Upon reemployment under this section, an
employee shall be entitled to any within-grade increases in pay
which the employee would have received if the employee had re-
mained in the former position in the agency.
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CHAPTER 37—INFORMATION TECHNOLOGY EXCHANGE
PROGRAM

Sec.
3701. Definitions.
3702. General provisions.
3703. Assignment of employees to private sector organizations.
3704. Assignment of employees from private sector organizations.
3705. Application to Office of the Chief Technology Officer of the District of Co-

lumbia.
3706. Reporting requirement.
3707. Regulations.

§ 3701. Definitions
For purposes of this chapter—

(1) the term ‘‘agency’’ means an Executive agency, but does
not include the General Accounting Office; and

(2) the term ‘‘detail’’ means—
(A) the assignment or loan of an employee of an agen-

cy to a private sector organization without a change of po-
sition from the agency that employs the individual, or

(B) the assignment or loan of an employee of a private
sector organization to an agency without a change of posi-
tion from the private sector organization that employs the
individual,

whichever is appropriate in the context in which such term is
used.

§ 3702. General provisions
(a) ASSIGNMENT AUTHORITY.—On request from or with the

agreement of a private sector organization, and with the consent of
the employee concerned, the head of an agency may arrange for the
assignment of an employee of the agency to a private sector organi-
zation or an employee of a private sector organization to the agen-
cy. An eligible employee is an individual who—

(1) works in the field of information technology manage-
ment;

(2) is considered an exceptional performer by the individ-
ual’s current employer; and

(3) is expected to assume increased information technology
management responsibilities in the future.

An employee of an agency shall be eligible to participate in this
program only if the employee is employed at the GS–11 level or
above (or equivalent) and is serving under a career or career-condi-
tional appointment or an appointment of equivalent tenure in the
excepted service, and applicable requirements of section 209(b) of
the E-Government Act of 2002 are met with respect to the proposed
assignment of such employee.

(b) AGREEMENTS.—Each agency that exercises its authority
under this chapter shall provide for a written agreement between



244Sec. 3703 CH. 37—INFORMATION TECHNOLOGY EXCHANGE PROGRAM

the agency and the employee concerned regarding the terms and
conditions of the employee’s assignment. In the case of an employee
of the agency, the agreement shall—

(1) require the employee to serve in the civil service, upon
completion of the assignment, for a period equal to the length
of the assignment; and

(2) provide that, in the event the employee fails to carry
out the agreement (except for good and sufficient reason, as de-
termined by the head of the agency from which assigned) the
employee shall be liable to the United States for payment of
all expenses of the assignment.

An amount under paragraph (2) shall be treated as a debt due the
United States.

(c) TERMINATION.—Assignments may be terminated by the
agency or private sector organization concerned for any reason at
any time.

(d) DURATION.—Assignments under this chapter shall be for a
period of between 3 months and 1 year, and may be extended in
3-month increments for a total of not more than 1 additional year,
except that no assignment under this chapter may commence after
the end of the 5-year period beginning on the date of the enactment
of this chapter.

(e) ASSISTANCE.—The Chief Information Officers Council, by
agreement with the Office of Personnel Management, may assist in
the administration of this chapter, including by maintaining lists
of potential candidates for assignment under this chapter, estab-
lishing mentoring relationships for the benefit of individuals who
are given assignments under this chapter, and publicizing the pro-
gram.

(f) CONSIDERATIONS.—In exercising any authority under this
chapter, an agency shall take into consideration—

(1) the need to ensure that small business concerns are ap-
propriately represented with respect to the assignments de-
scribed in sections 3703 and 3704, respectively; and

(2) how assignments described in section 3703 might best
be used to help meet the needs of the agency for the training
of employees in information technology management.

§ 3703. Assignment of employees to private sector organiza-
tions

(a) IN GENERAL.—An employee of an agency assigned to a pri-
vate sector organization under this chapter is deemed, during the
period of the assignment, to be on detail to a regular work assign-
ment in his agency.

(b) COORDINATION WITH CHAPTER 81.—Notwithstanding any
other provision of law, an employee of an agency assigned to a pri-
vate sector organization under this chapter is entitled to retain cov-
erage, rights, and benefits under subchapter I of chapter 81, and
employment during the assignment is deemed employment by the
United States, except that, if the employee or the employee’s de-
pendents receive from the private sector organization any payment
under an insurance policy for which the premium is wholly paid by
the private sector organization, or other benefit of any kind on ac-
count of the same injury or death, then, the amount of such pay-
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ment or benefit shall be credited against any compensation other-
wise payable under subchapter I of chapter 81.

(c) REIMBURSEMENTS.—The assignment of an employee to a
private sector organization under this chapter may be made with
or without reimbursement by the private sector organization for
the travel and transportation expenses to or from the place of as-
signment, subject to the same terms and conditions as apply with
respect to an employee of a Federal agency or a State or local gov-
ernment under section 3375, and for the pay, or a part thereof, of
the employee during assignment. Any reimbursements shall be
credited to the appropriation of the agency used for paying the
travel and transportation expenses or pay.

(d) TORT LIABILITY; SUPERVISION.—The Federal Tort Claims
Act and any other Federal tort liability statute apply to an em-
ployee of an agency assigned to a private sector organization under
this chapter. The supervision of the duties of an employee of an
agency so assigned to a private sector organization may be gov-
erned by an agreement between the agency and the organization.

(e) SMALL BUSINESS CONCERNS.—
(1) IN GENERAL.—The head of each agency shall take such

actions as may be necessary to ensure that, of the assignments
made under this chapter from such agency to private sector or-
ganizations in each year, at least 20 percent are to small busi-
ness concerns.

(2) DEFINITIONS.—For purposes of this subsection—
(A) the term ‘‘small business concern’’ means a busi-

ness concern that satisfies the definitions and standards
specified by the Administrator of the Small Business Ad-
ministration under section 3(a)(2) of the Small Business
Act (as from time to time amended by the Administrator);

(B) the term ‘‘year’’ refers to the 12-month period be-
ginning on the date of the enactment of this chapter, and
each succeeding 12-month period in which any assign-
ments under this chapter may be made; and

(C) the assignments ‘‘made’’ in a year are those com-
mencing in such year.
(3) REPORTING REQUIREMENT.—An agency which fails to

comply with paragraph (1) in a year shall, within 90 days after
the end of such year, submit a report to the Committees on
Government Reform and Small Business of the House of Rep-
resentatives and the Committees on Governmental Affairs and
Small Business of the Senate. The report shall include—

(A) the total number of assignments made under this
chapter from such agency to private sector organizations in
the year;

(B) of that total number, the number (and percentage)
made to small business concerns; and

(C) the reasons for the agency’s noncompliance with
paragraph (1).
(4) EXCLUSION.—This subsection shall not apply to an

agency in any year in which it makes fewer than 5 assign-
ments under this chapter to private sector organizations.
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§ 3704. Assignment of employees from private sector organi-
zations

(a) IN GENERAL.—An employee of a private sector organization
assigned to an agency under this chapter is deemed, during the pe-
riod of the assignment, to be on detail to such agency.

(b) TERMS AND CONDITIONS.—An employee of a private sector
organization assigned to an agency under this chapter—

(1) may continue to receive pay and benefits from the pri-
vate sector organization from which he is assigned;

(2) is deemed, notwithstanding subsection (a), to be an em-
ployee of the agency for the purposes of—

(A) chapter 73;
(B) sections 201, 203, 205, 207, 208, 209, 603, 606,

607, 643, 654, 1905, and 1913 of title 18;
(C) sections 1343, 1344, and 1349(b) of title 31;
(D) the Federal Tort Claims Act and any other Federal

tort liability statute;
(E) the Ethics in Government Act of 1978;
(F) section 1043 of the Internal Revenue Code of 1986;

and
(G) section 27 of the Office of Federal Procurement

Policy Act;
(3) may not have access to any trade secrets or to any

other nonpublic information which is of commercial value to
the private sector organization from which he is assigned; and

(4) is subject to such regulations as the President may pre-
scribe.

The supervision of an employee of a private sector organization as-
signed to an agency under this chapter may be governed by agree-
ment between the agency and the private sector organization con-
cerned. Such an assignment may be made with or without reim-
bursement by the agency for the pay, or a part thereof, of the em-
ployee during the period of assignment, or for any contribution of
the private sector organization to employee benefit systems.

(c) COORDINATION WITH CHAPTER 81.—An employee of a pri-
vate sector organization assigned to an agency under this chapter
who suffers disability or dies as a result of personal injury sus-
tained while performing duties during the assignment shall be
treated, for the purpose of subchapter I of chapter 81, as an em-
ployee as defined by section 8101 who had sustained the injury in
the performance of duty, except that, if the employee or the em-
ployee’s dependents receive from the private sector organization
any payment under an insurance policy for which the premium is
wholly paid by the private sector organization, or other benefit of
any kind on account of the same injury or death, then, the amount
of such payment or benefit shall be credited against any compensa-
tion otherwise payable under subchapter I of chapter 81.

(d) PROHIBITION AGAINST CHARGING CERTAIN COSTS TO THE
FEDERAL GOVERNMENT.—A private sector organization may not
charge the Federal Government, as direct or indirect costs under
a Federal contract, the costs of pay or benefits paid by the organi-
zation to an employee assigned to an agency under this chapter for
the period of the assignment.



247 Sec. 3706CH. 37—INFORMATION TECHNOLOGY EXCHANGE PROGRAM

§ 3705. Application to Office of the Chief Technology Officer
of the District of Columbia

(a) IN GENERAL.—The Chief Technology Officer of the District
of Columbia may arrange for the assignment of an employee of the
Office of the Chief Technology Officer to a private sector organiza-
tion, or an employee of a private sector organization to such Office,
in the same manner as the head of an agency under this chapter.

(b) TERMS AND CONDITIONS.—An assignment made pursuant to
subsection (a) shall be subject to the same terms and conditions as
an assignment made by the head of an agency under this chapter,
except that in applying such terms and conditions to an assignment
made pursuant to subsection (a), any reference in this chapter to
a provision of law or regulation of the United States shall be
deemed to be a reference to the applicable provision of law or regu-
lation of the District of Columbia, including the applicable provi-
sions of the District of Columbia Government Comprehensive Merit
Personnel Act of 1978 (sec. 1–601.01 et seq., D.C. Official Code)
and section 601 of the District of Columbia Campaign Finance Re-
form and Conflict of Interest Act (sec. 1–1106.01, D.C. Official
Code).

(c) DEFINITION.—For purposes of this section, the term ‘‘Office
of the Chief Technology Officer’’ means the office established in the
executive branch of the government of the District of Columbia
under the Office of the Chief Technology Officer Establishment Act
of 1998 (sec. 1–1401 et seq., D.C. Official Code).

§ 3706. Reporting requirement
(a) IN GENERAL.—The Office of Personnel Management shall,

not later than April 30 and October 31 of each year, prepare and
submit to the Committee on Government Reform of the House of
Representatives and the Committee on Governmental Affairs of the
Senate a semiannual report summarizing the operation of this
chapter during the immediately preceding 6-month period ending
on March 31 and September 30, respectively.

(b) CONTENT.—Each report shall include, with respect to the 6-
month period to which such report relates—

(1) the total number of individuals assigned to, and the
total number of individuals assigned from, each agency during
such period;

(2) a brief description of each assignment included under
paragraph (1), including—

(A) the name of the assigned individual, as well as the
private sector organization and the agency (including the
specific bureau or other agency component) to or from
which such individual was assigned;

(B) the respective positions to and from which the in-
dividual was assigned, including the duties and respon-
sibilities and the pay grade or level associated with each;
and

(C) the duration and objectives of the individual’s as-
signment; and
(3) such other information as the Office considers appro-

priate.
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(c) PUBLICATION.—A copy of each report submitted under sub-
section (a)—

(1) shall be published in the Federal Register; and
(2) shall be made publicly available on the Internet.

(d) AGENCY COOPERATION.—On request of the Office, agencies
shall furnish such information and reports as the Office may re-
quire in order to carry out this section.

§ 3707. Regulations
The Director of the Office of Personnel Management shall pre-

scribe regulations for the administration of this chapter.
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Subpart C—Employee Performance

CHAPTER 41—TRAINING

Sec.
4101. Definitions.
4102. Exceptions; Presidential authority.
4103. Establishment of training programs.
4104. Government facilities; use of.
4105. Non-Government facilities; use of.
[4106. Repealed.]
4107. Academic degree training.
4108. Employee agreements; service after training.
4109. Expenses of training.
4110. Expenses of attendance at meetings.
4111. Acceptance of contributions, awards, and other payments.
4112. Absorption of costs within funds available.
[4113. Repealed.]
[4114. Repealed.]
4115. Collection of training information.
4116. Training program assistance.
4117. Administration.
4118. Regulations.
4119. Training for employees under the Office of the Architect of the Capitol and

the Botanic Garden.
4120. Training for employees of the Capitol Police.

§ 4101. Definitions
For the purpose of this chapter—

(1) ‘‘agency’’, subject to section 4102 of this title, means—
(A) an Executive department;
(B) an independent establishment;
(C) a Government corporation subject to chapter 91 of

title 31;
(D) the Library of Congress;
(E) the Government Printing Office; and
(F) the government of the District of Columbia;

(2) ‘‘employee’’, subject to section 4102 of this title,
means—

(A) an individual employed in or under an agency; and
(B) a commissioned officer of the Environmental

Science Services Administration;
(3) ‘‘Government’’ means the Government of the United

States and the government of the District of Columbia;
(4) ‘‘training’’ means the process of providing for and mak-

ing available to an employee, and placing or enrolling the em-
ployee in, a planned, prepared, and coordinated program,
course, curriculum, subject, system, or routine of instruction or
education, in scientific, professional, technical, mechanical,
trade, clerical, fiscal, administrative, or other fields which will
improve individual and organizational performance and assist
in achieving the agency’s mission and performance goals;
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(5) ‘‘Government facility’’ means property owned or sub-
stantially controlled by the Government and the services of any
civilian and military personnel of the Government; and

(6) ‘‘non-Government facility’’ means—
(A) the government of a State or of a territory or pos-

session of the United States including the Commonwealth
of Puerto Rico, and an interstate governmental organiza-
tion, or a unit, subdivision, or instrumentality of any of the
foregoing;

(B) a foreign government or international organiza-
tion, or instrumentality of either, which is designated by
the President as eligible to provide training under this
chapter;

(C) a medical, scientific, technical, educational, re-
search, or professional institution, foundation, or organiza-
tion;

(D) a business, commercial, or industrial firm, corpora-
tion, partnership, proprietorship, or other organization;

(E) individuals other than civilian or military per-
sonnel of the Government; and

(F) the services and property of any of the foregoing
furnishing the training.

§ 4102. Exceptions; Presidential authority
(a)(1) This chapter does not apply to—

(A) a corporation supervised by the Farm Credit Adminis-
tration if private interests elect or appoint a member of the
board of directors;

(B) the Tennessee Valley Authority; or
(C) an individual (except a commissioned officer of the Na-

tional Oceanic and Atmospheric Administration) who is a
member of a uniformed service during a period in which he is
entitled to pay under section 204 of title 37.
(2) This chapter (except sections 4110 and 4111) does not apply

to—
(A) the Foreign Service of the United States; or
(B) an individual appointed by the President, unless the

individual is specifically designated by the President for train-
ing under this chapter.
(b) The President, at any time in the public interest, may—

(1) except an agency or part thereof, or an employee or
group or class of employees therein, from this chapter or a pro-
vision thereof (except this section); and

(2) withdraw an exception made under this subsection.
However, the President may not except the Office of Personnel
Management from a provision of this chapter which vests in or im-
poses on the Office a function, duty, or responsibility concerning
any matter except the establishment, operation, and maintenance,
in the same capacity as other agencies, of training programs and
plans for its employees.

§ 4103. Establishment of training programs
(a) In order to assist in achieving an agency’s mission and per-

formance goals by improving employee and organizational perform-
ance, the head of each agency, in conformity with this chapter,
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shall establish, operate, maintain, and evaluate a program or pro-
grams, and a plan or plans thereunder, for the training of employ-
ees in or under the agency by, in, and through Government facili-
ties and non-Government facilities. Each program, and plan there-
under, shall—

(1) conform to the principles, standards, and related re-
quirements contained in the regulations prescribed under sec-
tion 4118 of this title;

(2) provide for adequate administrative control by appro-
priate authority;

(3) provide that information concerning the selection and
assignment of employees for training and the applicable train-
ing limitations and restrictions be made available to employees
of the agency; and

(4) provide for the encouragement of self-training by em-
ployees by means of appropriate recognition of resultant in-
creases in proficiency, skill, and capacity.

Two or more agencies jointly may operate under a training pro-
gram.

(b)(1) Notwithstanding any other provision of this chapter, an
agency may train any employee of the agency to prepare the em-
ployee for placement in another agency if the head of the agency
determines that such training would be in the interests of the Gov-
ernment.

(2) In selecting an employee for training under this subsection,
the head of the agency shall consider—

(A) the extent to which the current skills, knowledge, and
abilities of the employee may be utilized in the new position;

(B) the employee’s capability to learn skills and acquire
knowledge and abilities needed in the new position; and

(C) the benefits to the Government which would result
from such training.

§ 4104. Government facilities; use of
An agency program for the training of employees by, in, and

through Government facilities under this chapter shall—
(1) provide for training, insofar as practicable, by, in, and

through Government facilities under the jurisdiction or control
of the agency; and

(2) provide for the making by the agency, to the extent
necessary and appropriate, of agreements with other agencies
in any branch of the Government, on a reimbursable basis
when requested by the other agencies, for—

(A) use of Government facilities under the jurisdiction
or control of the other agencies in any branch of the Gov-
ernment; and

(B) extension to employees of the agency of training
programs of other agencies.

§ 4105. Non-Government facilities; use of
The head of an agency, without regard to section 5 of title 41,

may make agreements or other arrangements for the training of
employees of the agency by, in, or through non-Government facili-
ties under this chapter.
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[§ 4106. Repealed. Public Law 103–226, § 2(a)(4), March 31,
1994, 108 Stat. 112.]

§ 4107. Academic degree training
(a) Subject to subsection (b), an agency may select and assign

an employee to academic degree training and may pay or reim-
burse the costs of academic degree training from appropriated or
other available funds if such training—

(1) contributes significantly to—
(A) meeting an identified agency training need;
(B) resolving an identified agency staffing problem; or
(C) accomplishing goals in the strategic plan of the

agency;
(2) is part of a planned, systemic, and coordinated agency

employee development program linked to accomplishing the
strategic goals of the agency; and

(3) is accredited and is provided by a college or university
that is accredited by a nationally recognized body.
(b) In exercising authority under subsection (a), an agency

shall—
(1) consistent with the merit system principles set forth in

paragraphs (2) and (7) of section 2301(b), take into consider-
ation the need to—

(A) maintain a balanced workforce in which women,
members of racial and ethnic minority groups, and persons
with disabilities are appropriately represented in Govern-
ment service; and

(B) provide employees effective education and training
to improve organizational and individual performance;
(2) assure that the training is not for the sole purpose of

providing an employee an opportunity to obtain an academic
degree or qualify for appointment to a particular position for
which the academic degree is a basic requirement;

(3) assure that no authority under this subsection is exer-
cised on behalf of any employee occupying or seeking to qualify
for—

(A) a noncareer appointment in the senior Executive
Service; or

(B) appointment to any position that is excepted from
the competitive service because of its confidential policy-
determining, policy-making or policy-advocating character;
and
(4) to the greatest extent practicable, facilitate the use of

online degree training.

§ 4108. Employee agreements; service after training
(a) An employee selected for training for more than a minimum

period prescribed by the head of the agency shall agree in writing
with the Government before assignment to training that he will—

(1) continue in the service of his agency after the end of
the training period for a period at least equal to three times
the length of the training period unless he is involuntarily sep-
arated from the service of his agency; and

(2) pay to the Government the amount of the additional ex-
penses incurred by the Government in connection with his
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training if he is voluntarily separated from the service of his
agency before the end of the period for which he has agreed to
continue in the service of his agency.
(b) The payment agreed to under subsection (a)(2) of this sec-

tion may not be required of an employee who leaves the service of
his agency to enter into the service of another agency in any
branch of the Government unless the head of the agency that au-
thorized the training notifies the employee before the effective date
of his entrance into the service of the other agency that payment
will be required under this section.

(c) If an employee, except an employee relieved of liability
under subsection (b) of this section or section 4102(b) of this title,
fails to fulfill his agreement to pay to the Government the addi-
tional expenses incurred by the Government in connection with his
training, a sum equal to the amount of the additional expenses of
training is recoverable by the Government from the employee or
his estate by—

(1) setoff against accrued pay, compensation, amount of re-
tirement credit, or other amount due the employee from the
Government; and

(2) such other method as is provided by law for the recov-
ery of amounts owing to the Government.

The head of the agency concerned, under the regulations prescribed
under section 4118 of this title, may waive in whole or in part a
right of recovery under this subsection, if it is shown that the re-
covery would be against equity and good conscience or against the
public interest.

§ 4109. Expenses of training
(a) The head of an agency, under the regulations prescribed

under section 4118(a)(8) of this title and from appropriations or
other funds available to the agency, may—

(1) pay all or a part of the pay (except overtime, holiday,
or night differential pay) of an employee of the agency selected
and assigned for training under this chapter, for the period of
training; and

(2) pay, or reimburse the employee for, all or a part of the
necessary expenses of the training, without regard to section
3324(a) and (b) of title 31, including among the expenses the
necessary costs of—

(A) travel and per diem instead of subsistence under
subchapter I of chapter 57 of this title or, in the case of
commissioned officers of the National Oceanic and Atmos-
pheric Administration, sections 404 and 405 of title 37,
and the Joint Travel Regulations for the Uniformed Serv-
ices;

(B) transportation of immediate family, household
goods and personal effects, packing, crating, temporarily
storing, draying, and unpacking under section 5724 of this
title or, in the case of commissioned officers of the Na-
tional Oceanic and Atmospheric Administration, sections
406 and 409 of title 37, and the Joint Travel Regulations
for the Uniformed Services, when the estimated costs of
transportation and related services are less than the esti-
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mated aggregate per diem payments for the period of
training;

(C) tuition and matriculation fees;
(D) library and laboratory services;
(E) purchase or rental of books, materials, and sup-

plies; and
(F) other services or facilities directly related to the

training of the employee.
(b) The expenses of training do not include membership fees

except to the extent that the fee is a necessary cost directly related
to the training itself or that payment of the fee is a condition prece-
dent to undergoing the training.

(c) Notwithstanding subsection (a)(1) of this section, the Ad-
ministrator, Federal Aviation Administration, may pay an indi-
vidual training to be an air traffic controller of such Administra-
tion, and the Secretary of Defense may pay an individual training
to be an air traffic controller of the Department of Defense, during
the period of such training, at the applicable rate of basic pay for
the hours of training officially ordered or approved in excess of
forty hours in an administrative workweek.

(d) Notwithstanding subsection (a)(1), a firefighter who is sub-
ject to section 5545b of this title shall be paid basic pay and over-
time pay for the firefighter’s regular tour of duty while attending
agency sanctioned training.

§ 4110. Expenses of attendance at meetings
Appropriations available to an agency for travel expenses are

available for expenses of attendance at meetings which are con-
cerned with the functions or activities for which the appropriation
is made or which will contribute to improved conduct, supervision,
or management of the functions or activities.

§ 4111. Acceptance of contributions, awards, and other pay-
ments

(a) To the extent authorized by regulation of the President,
contributions and awards incident to training in non-Government
facilities, and payment of travel, subsistence, and other expenses
incident to attendance at meetings, may be made to and accepted
by an employee, without regard to section 209 of title 18, if the con-
tributions, awards, and payments are made by an organization de-
termined by the Secretary of the Treasury to be an organization de-
scribed by section 501(c)(3) of title 26 which is exempt from tax-
ation under section 501(a) of title 26.

(b) When a contribution, award, or payment, in cash or in kind,
is made to an employee for travel, subsistence, or other expenses
under subsection (a) of this section, an appropriate reduction,
under regulations of the President, shall be made from payment by
the Government to the employee for travel, subsistence, or other
expenses incident to training in a non-Government facility or to at-
tendance at a meeting.

§ 4112. Absorption of costs within funds available
(a) The President, to the extent he considers practicable, shall

provide by regulation for the absorption of the costs of the training
programs and plans under this chapter by the respective agencies
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from applicable appropriations or funds available for each fiscal
year.

(b) Subsection (a) of this section may not be held or considered
to require—

(1) the separation of an individual from the service by re-
duction in force or other personnel action; or

(2) the placement of an individual in a leave-without-pay
status.

[§ 4113. Repealed. Public Law 104–66, § 2181(c)(1), December
21, 1995, 109 Stat. 732.]

[§ 4114. Repealed. Public Law 103–226, § 2(a)(8), March 31,
1994, 108 Stat. 112.]

§ 4115. Collection of training information
The Office of Personnel Management, to the extent it considers

appropriate in the public interest, may collect information con-
cerning training programs, plans, and the methods inside and out-
side the Government. The Office, on request, may make the infor-
mation available to an agency and to Congress.

§ 4116. Training program assistance
The Office of Personnel Management, on request of an agency,

shall advise and assist in the establishment, operation, and main-
tenance of the training programs and plans of the agency under
this chapter, to the extent of its facilities and personnel available
for that purpose.

§ 4117. Administration
The Office of Personnel Management has the responsibility

and authority for effective promotion and coordination of the train-
ing programs under this chapter and training operations there-
under. The functions, duties, and responsibilities of the Office
under this chapter are subject to supervision and control by the
President and review by Congress.

§ 4118. Regulations
(a) The Office of Personnel Management, after considering the

needs and requirements of each agency for training its employees
and after consulting with the agencies principally concerned, shall
prescribe regulations containing the principles, standards, and re-
lated requirements for the programs, and plans thereunder, for the
training of employees under this chapter, including requirements
for coordination of and reasonable uniformity in the agency train-
ing programs and plans. The regulations shall provide for the
maintenance of necessary information concerning the general con-
duct of the training activities of each agency, and such other infor-
mation as is necessary to enable the President and Congress to dis-
charge effectively their respective duties and responsibilities for su-
pervision, control, and review of these training programs. The regu-
lations also shall cover—

(1) requirements concerning the determination and con-
tinuing review by each agency of its training needs and re-
quirements;
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(2) the scope and conduct of the agency training programs
and plans;

(3) the selection and assignment of employees of each
agency for training;

(4) the use in each agency of the services of employees who
have undergone training;

(5) the evaluation of the results and effects of the training
programs and plans;

(6) the interchange of training information among the
agencies;

(7) the submission of reports by the agencies on results
and effects of training programs and plans and economies re-
sulting therefrom, including estimates of costs of training;

(8) requirements and limitations necessary with respect to
payments and reimbursements in accordance with section 4109
of this title; and

(9) other matters considered appropriate or necessary by
the Office to carry out the provisions of this chapter.
(b) The Office, in accordance with this chapter, may revise,

supplement, or abolish regulations prescribed under this section,
and prescribe additional regulations.

(c) This section does not authorize the Office to prescribe the
types and methods of intra-agency training or to regulate the de-
tails of intra-agency training programs.

§ 4119. Training for employees under the Office of the Archi-
tect of the Capitol and the Botanic Garden

(a) The Architect of the Capitol may, by regulation, make ap-
plicable such provisions of this chapter as the Architect determines
necessary to provide for training of (1) individuals employed under
the Office of the Architect of the Capitol and the Botanic Garden
and (2) other congressional employees who are subject to the ad-
ministrative control of the Architect. The regulations shall provide
for training which, in the determination of the Architect, is con-
sistent with the training provided by agencies under the preceding
sections of this chapter.

(b) The Office of Personnel Management shall provide the Ar-
chitect of the Capitol with such advice and assistance as the Archi-
tect may request in order to enable the Architect to carry out the
purposes of this section.

§ 4120. Training for employees of the Capitol Police
(a) The Chief of the Capitol Police may, by regulation, make

applicable such provisions of this chapter as the Chief determines
necessary to provide for training of employees of the Capitol Police.
The regulations shall provide for training which, in the determina-
tion of the Chief, is consistent with the training provided by agen-
cies under the preceding sections of this chapter.

(b) The Office of Personnel Management shall provide the
Chief of the Capitol Police with such advice and assistance as the
Chief may request in order to enable the Chief to carry out the pur-
poses of this section.
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CHAPTER 43—PERFORMANCE APPRAISAL
SUBCHAPTER I—GENERAL PROVISIONS

Sec.
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SUBCHAPTER I—GENERAL PROVISIONS

§ 4301. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means—
(A) an Executive agency; and
(B) the Government Printing Office;

but does not include—
(i) a Government corporation;
(ii) the Central Intelligence Agency, the Defense Intel-

ligence Agency, the National Imagery and Mapping Agen-
cy, the National Security Agency, or any Executive agency
or unit thereof which is designated by the President and
the principal function of which is the conduct of foreign in-
telligence or counterintelligence activities; or

(iii) the General Accounting Office;
(2) ‘‘employee’’ means an individual employed in or under

an agency, but does not include—
(A) an employee outside the United States who is paid

in accordance with local native prevailing wage rates for
the area in which employed;

(B) an individual in the Foreign Service of the United
States;

(C) a physician, dentist, nurse, or other employee in
the Veterans Health Administration of the Department of
Veterans Affairs whose pay is fixed under chapter 73 of
title 38;

(D) an administrative law judge appointed under sec-
tion 3105 of this title;

(E) an individual in the Senior Executive Service or
the Federal Bureau of Investigation and Drug Enforce-
ment Administration Senior Executive Service;
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(F) an individual appointed by the President;
(G) an individual occupying a position not in the com-

petitive service excluded from coverage of this subchapter
by regulations of the Office of Personnel Management; or

(H) an individual who (i) is serving in a position under
a temporary appointment for less than one year, (ii) agrees
to serve without a performance evaluation, and (iii) will
not be considered for a reappointment or for an increase
in pay based in whole or in part on performance; and
(3) ‘‘unacceptable performance’’ means performance of an

employee which fails to meet established performance stand-
ards in one or more critical elements of such employee’s posi-
tion.

§ 4302. Establishment of performance appraisal systems
(a) Each agency shall develop one or more performance ap-

praisal systems which—
(1) provide for periodic appraisals of job performance of

employees;
(2) encourage employee participation in establishing per-

formance standards; and
(3) use the results of performance appraisals as a basis for

training, rewarding, reassigning, promoting, reducing in grade,
retaining, and removing employees.
(b) Under regulations which the Office of Personnel Manage-

ment shall prescribe, each performance appraisal system shall pro-
vide for—

(1) establishing performance standards which will, to the
maximum extent feasible, permit the accurate evaluation of job
performance on the basis of objective criteria (which may in-
clude the extent of courtesy demonstrated to the public) related
to the job in question for each employee or position under the
system;

(2) as soon as practicable, but not later than October 1,
1981, with respect to initial appraisal periods, and thereafter
at the beginning of each following appraisal period, commu-
nicating to each employee the performance standards and the
critical elements of the employee’s position;

(3) evaluating each employee during the appraisal period
on such standards;

(4) recognizing and rewarding employees whose perform-
ance so warrants;

(5) assisting employees in improving unacceptable per-
formance; and

(6) reassigning, reducing in grade, or removing employees
who continue to have unacceptable performance but only after
an opportunity to demonstrate acceptable performance.
(c) In accordance with regulations which the Office shall pre-

scribe, the head of an agency may administer and maintain a per-
formance appraisal system electronically.
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[§ 4302a. Repealed. Public Law 103–89, § 3(b)(1)(B)(i), Sep-
tember 30, 1993, 107 Stat. 981.]

§ 4303. Actions based on unacceptable performance
(a) Subject to the provisions of this section, an agency may re-

duce in grade or remove an employee for unacceptable perform-
ance.

(b)(1) An employee whose reduction in grade or removal is pro-
posed under this section is entitled to—

(A) 30 days’ advance written notice of the proposed action
which identifies—

(i) specific instances of unacceptable performance by
the employee on which the proposed action is based; and

(ii) the critical elements of the employee’s position in-
volved in each instance of unacceptable performance;
(B) be represented by an attorney or other representative;
(C) a reasonable time to answer orally and in writing; and
(D) a written decision which—

(i) in the case of a reduction in grade or removal under
this section, specifies the instances of unacceptable per-
formance by the employee on which the reduction in grade
or removal is based, and

(ii) unless proposed by the head of the agency, has
been concurred in by an employee who is in a higher posi-
tion than the employee who proposed the action.

(2) An agency may, under regulations prescribed by the head
of such agency, extend the notice period under subsection (b)(1)(A)
of this section for not more than 30 days. An agency may extend
the notice period for more than 30 days only in accordance with
regulations issued by the Office of Personnel Management.

(c) The decision to retain, reduce in grade, or remove an
employee—

(1) shall be made within 30 days after the date of
expiration of the notice period, and

(2) in the case of a reduction in grade or removal, may be
based only on those instances of unacceptable performance by
the employee—

(A) which occurred during the 1-year period ending on
the date of the notice under subsection (b)(1)(A) of this sec-
tion in connection with the decision; and

(B) for which the notice and other requirements of this
section are complied with.

(d) If, because of performance improvement by the employee
during the notice period, the employee is not reduced in grade or
removed, and the employee’s performance continues to be accept-
able for 1 year from the date of the advance written notice provided
under subsection (b)(1)(A) of this section, any entry or other nota-
tion of the unacceptable performance for which the action was pro-
posed under this section shall be removed from any agency record
relating to the employee.

(e) Any employee who is—
(1) a preference eligible;
(2) in the competitive service; or
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(3) in the excepted service and covered by subchapter II of
chapter 75,

and who has been reduced in grade or removed under this section
is entitled to appeal the action to the Merit Systems Protection
Board under section 7701.

(f) This section does not apply to—
(1) the reduction to the grade previously held of a super-

visor or manager who has not completed the probationary pe-
riod under section 3321(a)(2) of this title,

(2) the reduction in grade or removal of an employee in the
competitive service who is serving a probationary or trial pe-
riod under an initial appointment or who has not completed 1
year of current continuous employment under other than a
temporary appointment limited to 1 year or less, or

(3) the reduction in grade or removal of an employee in the
excepted service who has not completed 1 year of current con-
tinuous employment in the same or similar positions.

§ 4304. Responsibilities of the Office of Personnel Manage-
ment

(a) The Office of Personnel Management shall make technical
assistance available to agencies in the development of performance
appraisal systems.

(b)(1) The Office shall review each performance appraisal sys-
tem developed by any agency under this section and determine
whether the performance appraisal system meets the requirements
of this subchapter.

(2) The Comptroller General shall from time to time review on
a selected basis performance appraisal systems established under
this subchapter to determine the extent to which any such system
meets the requirements of this subchapter and shall periodically
report its findings to the Office and to the Congress.

(3) If the Office determines that a system does not meet the
requirements of this subchapter (including regulations prescribed
under section 4305), the Office shall direct the agency to implement
an appropriate system or to correct operations under the system,
and any such agency shall take any action so required.

§ 4305. Regulations
The Office of Personnel Management may prescribe regulations

to carry out the purpose of this subchapter.
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SUBCHAPTER II—PERFORMANCE APPRAISAL IN THE
SENIOR EXECUTIVE SERVICE

§ 4311. Definitions
For the purpose of this subchapter, ‘‘agency’’, ‘‘senior execu-

tive’’, and ‘‘career appointee’’ have the meanings set forth in section
3132(a) of this title.

§ 4312. Senior Executive Service performance appraisal sys-
tems

(a) Each agency shall, in accordance with standards estab-
lished by the Office of Personnel Management, develop one or more
performance appraisal systems designed to—

(1) permit the accurate evaluation of performance in any
position on the basis of criteria which are related to the posi-
tion and which specify the critical elements of the position;

(2) provide for systematic appraisals of performance of sen-
ior executives;

(3) encourage excellence in performance by senior execu-
tives; and

(4) provide a basis for making eligibility determinations for
retention in the Senior Executive Service and for Senior Execu-
tive Service performance awards.
(b) Each performance appraisal system established by an agen-

cy under subsection (a) of this section shall provide—
(1) that, on or before the beginning of each rating period,

performance requirements for each senior executive in the
agency are established in consultation with the senior execu-
tive and communicated to the senior executive;

(2) that written appraisals of performance are based on the
individual and organizational performance requirements estab-
lished for the rating period involved; and

(3) that each senior executive in the agency is provided a
copy of the appraisal and rating under section 4314 of this title
and is given an opportunity to respond in writing and have the
rating reviewed by an employee, or (with the consent of the
senior executive) a commissioned officer in the uniformed serv-
ices serving on active duty, in a higher level in the agency be-
fore the rating becomes final.
(c)(1) The Office shall review each agency’s performance ap-

praisal system under this section, and determine whether the agen-
cy performance appraisal system meets the requirements of this
subchapter.

(2) The Comptroller General shall from time to time review
performance appraisal systems under this section to determine the
extent to which any such system meets the requirements under
this subchapter and shall periodically report its findings to the Of-
fice and to each House of the Congress.
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(3) If the Office determines that an agency performance ap-
praisal system does not meet the requirements under this sub-
chapter (including regulations prescribed under section 4315), the
agency shall take such corrective action as may be required by the
Office.

(d) A senior executive may not appeal any appraisal and rating
under any performance appraisal system under this section.

§ 4313. Criteria for performance appraisals
Appraisals of performance in the Senior Executive Service

shall be based on both individual and organizational performance,
taking into account such factors as—

(1) improvements in efficiency, productivity, and quality of
work or service, including any significant reduction in paper-
work;

(2) cost efficiency;
(3) timeliness of performance;
(4) other indications of the effectiveness, productivity, and

performance quality of the employees for whom the senior ex-
ecutive is responsible; and

(5) meeting affirmative action goals, achievement of equal
employment opportunity requirements, and compliance with
the merit systems principles set forth under section 2301 of
this title.

§ 4314. Ratings for performance appraisals
(a) Each performance appraisal system shall provide for an-

nual summary ratings of levels of performance as follows:
(1) one or more fully successful levels,
(2) a minimally satisfactory level, and
(3) an unsatisfactory level.

(b) Each performance appraisal system shall provide that—
(1) any appraisal and any rating under such system—

(A) are made only after review and evaluation by a
performance review board established under subsection (c)
of this section;

(B) are conducted at least annually, subject to the lim-
itation of subsection (c)(3) of this section;

(C) in the case of a career appointee, may not be made
within 120 days after the beginning of a new Presidential
administration; and

(D) are based on performance during a performance
appraisal period the duration of which shall be determined
under guidelines established by the Office of Personnel
Management, but which may be terminated in any case in
which the agency making an appraisal determines that an
adequate basis exists on which to appraise and rate the
senior executive’s performance;
(2) any career appointee receiving a rating at any of the

fully successful levels under subsection (a)(1) of this section
may be given a performance award under section 5384 of this
title;

(3) any senior executive receiving an unsatisfactory rating
under subsection (a)(3) of this section shall be reassigned or
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transferred within the Senior Executive Service, or removed
from the Senior Executive Service, but any senior executive
who receives 2 unsatisfactory ratings in any period of 5 con-
secutive years shall be removed from the Senior Executive
Service; and

(4) any senior executive who twice in any period of 3 con-
secutive years receives less than fully successful ratings shall
be removed from the Senior Executive Service.
(c)(1) Each agency shall establish, in accordance with regula-

tions prescribed by the Office, one or more performance review
boards, as appropriate. It is the function of the boards to make rec-
ommendations to the appropriate appointing authority of the agen-
cy relating to the performance of senior executives in the agency.

(2) The supervising official of the senior executive shall provide
to the performance review board, an initial appraisal of the senior
executive’s performance. Before making any recommendation with
respect to the senior executive, the board shall review any response
by the senior executive to the initial appraisal and conduct such
further review as the board finds necessary.

(3) Performance appraisals under this subchapter with respect
to any senior executive shall be made by the appointing authority
only after considering the recommendations by the performance re-
view board with respect to such senior executive under paragraph
(1) of this subsection.

(4) Members of performance review boards shall be appointed
in such a manner as to assure consistency, stability, and objectivity
in performance appraisal. Notice of the appointment of an indi-
vidual to serve as a member shall be published in the Federal Reg-
ister.

(5) In the case of an appraisal of a career appointee, more than
one-half of the members of the performance review board shall con-
sist of career appointees. The requirement of the preceding sen-
tence shall not apply in any case in which the Office determines
that there exists an insufficient number of career appointees avail-
able to comply with the requirement.

§ 4315. Regulations
The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this subchapter.
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CHAPTER 45—INCENTIVE AWARDS
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SUBCHAPTER I—AWARDS FOR SUPERIOR
ACCOMPLISHMENTS

§ 4501. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) the Library of Congress;
(C) the Office of the Architect of the Capitol;
(D) the Botanic Garden;
(E) the Government Printing Office;
(F) the government of the District of Columbia; and
(G) the United States Sentencing Commission;

but does not include—
(i) the Tennessee Valley Authority; or
(ii) the Central Bank for Cooperatives;

(2) ‘‘employee’’ means—
(A) an employee as defined by section 2105; and
(B) an individual employed by the government of the

District of Columbia; and
(3) ‘‘Government’’ means the Government of the United

States and the government of the District of Columbia.
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§ 4502. General provisions
(a) Except as provided by subsection (b) of this section, a cash

award under this subchapter may not exceed $10,000.
(b) When the head of an agency certifies to the Office of Per-

sonnel Management that the suggestion, invention, superior accom-
plishment, or other meritorious effort for which the award is pro-
posed is highly exceptional and unusually outstanding, a cash
award in excess of $10,000 but not in excess of $25,000 may be
granted with the approval of the Office.

(c) A cash award under this subchapter is in addition to the
regular pay of the recipient. Acceptance of a cash award under this
subchapter constitutes an agreement that the use by the Govern-
ment of an idea, method, or device for which the award is made
does not form the basis of a further claim of any nature against the
Government by the employee, his heirs, or assigns.

(d) A cash award to, and expense for the honorary recognition
of, an employee may be paid from the fund or appropriation avail-
able to the activity primarily benefiting or the various activities
benefiting. The head of the agency concerned determines the
amount to be paid by each activity for an agency award under sec-
tion 4503 of this title. The President determines the amount to be
paid by each activity for a Presidential award under section 4504
of this title.

(e) The Office of Personnel Management may by regulation
permit agencies to grant employees time off from duty, without loss
of pay or charge to leave, as an award in recognition of superior
accomplishment or other personal effort that contributes to the
quality, efficiency, or economy of Government operations.

(f ) The Secretary of Defense may grant a cash award under
subsection (b) of this section without regard to the requirements for
certification and approval provided in that subsection.

§ 4503. Agency awards
The head of an agency may pay a cash award to, and incur

necessary expense for the honorary recognition of, an employee
who—

(1) by his suggestion, invention, superior accomplishment,
or other personal effort contributes to the efficiency, economy,
or other improvement of Government operations or achieves a
significant reduction in paperwork; or

(2) performs a special act or service in the public interest
in connection with or related to his official employment.

§ 4504. Presidential awards
The President may pay a cash award to, and incur necessary

expense for the honorary recognition of, an employee who—
(1) by his suggestion, invention, superior accomplishment,

or other personal effort contributes to the efficiency, economy,
or other improvement of Government operations or achieves a
significant reduction in paperwork; or

(2) performs an exceptionally meritorious special act or
service in the public interest in connection with or related to
his official employment.
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A Presidential award may be in addition to an agency award under
section 4503 of this title.

§ 4505. Awards to former employees
An agency may pay or grant an award under this subchapter

notwithstanding the death or separation from the service of the
employee concerned, if the suggestion, invention, superior accom-
plishment, other personal effort, or special act or service in the
public interest for which the award is proposed was made or per-
formed while the employee was in the employ of the Government.

§ 4505a. Performance-based cash awards
(a)(1) An employee whose most recent performance rating was

at the fully successful level or higher (or the equivalent thereof)
may be paid a cash award under this section.

(2)(A) A cash award under this section shall be equal to an
amount determined appropriate by the head of the agency, but may
not be more than 10 percent of the employee’s annual rate of basic
pay. Notwithstanding the preceding sentence, the agency head may
authorize a cash award equal to an amount exceeding 10 percent
of the employee’s annual rate of basic pay if the agency head deter-
mines that exceptional performance by the employee justifies such
an award, but in no case may an award under this section exceed
20 percent of the employee’s annual rate of basic pay.

(B) For purposes of computing a percentage of a rate of basic
pay under subparagraph (A), the rate of basic pay used shall be de-
termined without taking into account any comparability payment
under section 5304.

(b)(1) A cash award under this section shall be paid as a lump
sum, and may not be considered to be part of the basic pay of an
employee.

(2) The failure to pay cash award under this section, or the
amount of such an award, may not be appealed. The preceding sen-
tence shall not be construed to extinguish or lessen any right or
remedy under subchapter II of chapter 12, chapter 71, or any of the
laws referred to in section 2302(d).

(c) The Office of Personnel Management shall prescribe such
regulations as it considers necessary for the administration of sub-
sections (a) and (b).

(d) The preceding provisions of this section shall be applicable
with respect to any employee to whom subchapter III of chapter 53
applies, and to any category of employees provided for under sub-
section (e).

(e) At the request of the head of an Executive agency, the
President may authorize the application of subsections (a) through
(c) with respect to any category of employees within such agency
who would not otherwise be covered by this section.

§ 4506. Regulations
The Office of Personnel Management shall prescribe regula-

tions and instructions under which the awards programs set forth
by this subchapter shall be carried out.
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§ 4507. Awarding of ranks in the Senior Executive Service
(a) For the purpose of this section, ‘‘agency’’, ‘‘senior executive’’,

and ‘‘career appointee’’ have the meanings set forth in section
3132(a) of this title.

(b) Each agency shall submit annually to the Office rec-
ommendations of career appointees in the agency to be awarded
the rank of Meritorious Executive or Distinguished Executive. The
recommendations may take into account the individual’s perform-
ance over a period of years. The Office shall review such rec-
ommendations and provide to the President recommendations as to
which of the agency recommended appointees should receive such
rank.

(c) During any fiscal year, the President may, subject to sub-
section (d) of this section, award to any career appointee rec-
ommended by the Office the rank of—

(1) Meritorious Executive, for sustained accomplishment,
or

(2) Distinguished Executive, for sustained extraordinary
accomplishment.

A career appointee awarded a rank under paragraph (1) or (2) of
this subsection shall not be entitled to be awarded that rank dur-
ing the following 4 fiscal years.

(d) During any fiscal year—
(1) the number of career appointees awarded the rank of

Meritorious Executive may not exceed 5 percent of the Senior
Executive Service; and

(2) the number of career appointees awarded the rank of
Distinguished Executive may not exceed 1 percent of the Sen-
ior Executive Service.
(e)(1) Receipt by a career appointee of the rank of Meritorious

Executive entitles such individual to a lump-sum payment of an
amount equal to 20 percent of annual basic pay, which shall be in
addition to the basic pay paid under section 5382 of this title or
any award paid under section 5384 of this title.

(2) Receipt by a career appointee of the rank of Distinguished
Executive entitles the individual to a lump-sum payment of an
amount equal to 35 percent of annual basic pay, which shall be in
addition to the basic pay paid under section 5382 of this title or
any award paid under section 5384 of this title.

§ 4507a. Awarding of ranks to other senior career employees
(a) For the purpose of this section, the term ‘‘senior career em-

ployee’’ means an individual appointed to a position classified
above GS–15 and paid under section 5376 who is not serving—

(1) under a time-limited appointment; or
(2) in a position that is excepted from the competitive serv-

ice because of its confidential or policy-making character.
(b) Each agency employing senior career employees shall sub-

mit annually to the Office of Personnel Management recommenda-
tions of senior career employees in the agency to be awarded the
rank of Meritorious Senior Professional or Distinguished Senior
Professional, which may be awarded by the President for sustained
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accomplishment or sustained extraordinary accomplishment, re-
spectively.

(c) The recommendations shall be made, reviewed, and award-
ed under the same terms and conditions (to the extent determined
by the Office of Personnel Management) that apply to rank awards
for members of the Senior Executive Service under section 4507.

§ 4508. Limitation of awards during a Presidential election
year

(a) For purposes of this section, the term—
(1) ‘‘Presidential election period’’ means any period begin-

ning on June 1 in a calendar year in which the popular elec-
tion of the President occurs, and ending on January 20 fol-
lowing the date of such election; and

(2) ‘‘senior politically appointed officer’’ means any officer
who during a Presidential election period serves—

(A) in a Senior Executive Service position and is not
a career appointee as defined under section 3132(a)(4); or

(B) in a position of a confidential or policy-determining
character under schedule C of subpart C of part 213 of
title 5 of the Code of Federal Regulations.

(b) No senior politically appointed officer may receive an award
under the provisions of this subchapter during a Presidential elec-
tion period.

§ 4509. Prohibition of cash award to Executive Schedule of-
ficers

No officer may receive a cash award under the provisions of
this subchapter, if such officer—

(1) serves in—
(A) an Executive Schedule position under subchapter

II of chapter 53; or
(B) a position for which the compensation is set in

statute by reference to a section or level under subchapter
II of chapter 53; and
(2) was appointed to such position by the President, by and

with the advice and consent of the Senate.
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SUBCHAPTER II—AWARDS FOR COST SAVINGS
DISCLOSURES

§ 4511. Definition and general provisions
(a) For purposes of this subchapter, the term ‘‘agency’’ means

any Executive agency.
(b) A cash award under this subchapter is in addition to the

regular pay of the recipient. Acceptance of a cash award under this
subchapter constitutes an agreement that the use by the Govern-
ment of an idea, method, or device for which the award is made
does not form the basis of a further claim of any nature against the
Government by the employee, his heirs, or assigns.

§ 4512. Agency awards for cost savings disclosures
(a) The Inspector General of an agency, or any other agency

employee designated under subsection (b), may pay a cash award
to any employee of such agency whose disclosure of fraud, waste,
or mismanagement to the Inspector General of the agency, or to
such other designated agency employee, has resulted in cost sav-
ings for the agency. The amount of an award under this section
may not exceed the lesser of—

(1) $10,000; or
(2) an amount equal to 1 percent of the agency’s cost sav-

ings which the Inspector General, or other employee des-
ignated under subsection (b), determines to be the total sav-
ings attributable to the employee’s disclosure.

For purposes of paragraph (2), the Inspector General or other des-
ignated employee may take into account agency cost savings pro-
jected for subsequent fiscal years which will be attributable to such
disclosure.

(b) In the case of an agency for which there is no Inspector
General, the head of the agency shall designate an agency em-
ployee who shall have the authority to make the determinations
and grant the awards permitted under this section.

§ 4513. Presidential awards for cost savings disclosures
The President may pay a cash award in the amount of $20,000

to any employee whose disclosure of fraud, waste, or mismanage-
ment has resulted in substantial cost savings for the Government.
In evaluating the significance of a cost savings disclosure made by
an employee for purposes of determining whether to make an
award to such employee under this section, the President may take
into account cost savings projected for subsequent fiscal years
which will be attributable to the disclosure. During any fiscal year,
the President may not make more than 50 awards under this
section.
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SUBCHAPTER III—AWARD TO LAW ENFORCEMENT
OFFICERS FOR FOREIGN LANGUAGE CAPABILITIES

§ 4521. Definition
For the purpose of this subchapter, the term ‘‘law enforcement

officer’’ means—
(1) a law enforcement officer within the meaning of section

5541(3) and to whom the provisions of chapter 51 apply;
(2) a member of the United States Secret Service Uni-

formed Division;
(3) a member of the United States Park Police;
(4) a special agent in the Diplomatic Security Service;
(5) a probation officer (referred to in section 3672 of title

18); and
(6) a pretrial services officer (referred to in section 3153 of

title 18).

§ 4522. General provision
An award under this subchapter is in addition to the basic pay

of the recipient.

§ 4523. Award authority
(a) An agency may pay a cash award, up to 5 percent of basic

pay, to any law enforcement officer employed in or under such
agency who possesses and makes substantial use of 1 or more for-
eign languages in the performance of official duties.

(b) Awards under this section shall be paid under regulations
prescribed by the head of the agency involved (or designee thereof).
Regulations prescribed by an agency head (or designee) under this
subsection shall include—

(1) procedures under which foreign language proficiency
shall be ascertained;

(2) criteria for the selection of individuals for recognition
under this section; and

(3) any other provisions which may be necessary to carry
out the purposes of this subchapter.
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1 So in original.

CHAPTER 47—PERSONNEL RESEARCH PROGRAMS AND
DEMONSTRATION PROJECTS

Sec.
4701. Definitions.
4702. Research programs.
4703. Demonstration projects.
4704. Allocation of funds.
Sec.1 4705. Regulations.

§ 4701. Definitions
(a) For the purpose of this chapter—

(1) ‘‘agency’’ means an Executive agency and the Govern-
ment Printing Office, but does not include—

(A) a Government corporation;
(B) the Federal Bureau of Investigation, the Central

Intelligence Agency, the Defense Intelligence Agency, the
National Imagery and Mapping Agency, the National Secu-
rity Agency, and, as determined by the President, any Ex-
ecutive agency or unit thereof which is designated by the
President and which has as its principal function the con-
duct of foreign intelligence or counterintelligence activities;
or

(C) the General Accounting Office;
(2) ‘‘employee’’ means an individual employed in or under

an agency;
(3) ‘‘eligible’’ means an individual who has qualified for ap-

pointment in an agency and whose name has been entered on
the appropriate register or list of eligibles;

(4) ‘‘demonstration project’’ means a project conducted by
the Office of Personnel Management, or under its supervision,
to determine whether a specified change in personnel manage-
ment policies or procedures would result in improved Federal
personnel management; and

(5) ‘‘research program’’ means a planned study of the man-
ner in which public management policies and systems are oper-
ating, the effects of those policies and systems, the possibilities
for change, and comparisons among policies and systems.
(b) This chapter shall not apply to any position in the Drug En-

forcement Administration which is excluded from the competitive
service under section 201 of the Crime Control Act of 1976 (28
U.S.C. 509 note; 90 Stat. 2425).

§ 4702. Research programs
The Office of Personnel Management shall—
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(1) establish and maintain (and assist in the establishment
and maintenance of) research programs to study improved
methods and technologies in Federal personnel management;

(2) evaluate the research programs established under
paragraph (1) of this section;

(3) establish and maintain a program for the collection and
public dissemination of information relating to personnel man-
agement research and for encouraging and facilitating the ex-
change of information among interested persons and entities;
and

(4) carry out the preceding functions directly or through
agreement or contract.

§ 4703. Demonstration projects
(a) Except as provided in this section, the Office of Personnel

Management may, directly or through agreement or contract with
one or more agencies and other public and private organizations,
conduct and evaluate demonstration projects. Subject to the provi-
sions of this section, the conducting of demonstration projects shall
not be limited by any lack of specific authority under this title to
take the action contemplated, or by any provision of this title or
any rule or regulation prescribed under this title which is incon-
sistent with the action, including any law or regulation relating
to—

(1) the methods of establishing qualification requirements
for, recruitment for, and appointment to positions;

(2) the methods of classifying positions and compensating
employees;

(3) the methods of assigning, reassigning, or promoting
employees;

(4) the methods of disciplining employees;
(5) the methods of providing incentives to employees, in-

cluding the provision of group or individual incentive bonuses
or pay;

(6) the hours of work per day or per week;
(7) the methods of involving employees, labor organiza-

tions, and employee organizations in personnel decisions; and
(8) the methods of reducing overall agency staff and grade

levels.
(b) Before conducting or entering into any agreement or con-

tract to conduct a demonstration project, the Office shall—
(1) develop a plan for such project which identifies—

(A) the purposes of the project;
(B) the types of employees or eligibles, categorized by

occupational series, grade, or organizational unit;
(C) the number of employees or eligibles to be in-

cluded, in the aggregate and by category;
(D) the methodology;
(E) the duration;
(F) the training to be provided;
(G) the anticipated costs;
(H) the methodology and criteria for evaluation;
(I) a specific description of any aspect of the project for

which there is a lack of specific authority; and
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(J) a specific citation to any provision of law, rule, or
regulation which, if not waived under this section, would
prohibit the conducting of the project, or any part of the
project as proposed;
(2) publish the plan in the Federal Register;
(3) submit the plan so published to public hearing;
(4) provide notification of the proposed project, at least 180

days in advance of the date any project proposed under this
section is to take effect—

(A) to employees who are likely to be affected by the
project; and

(B) to each House of the Congress;
(5) obtain approval from each agency involved of the final

version of the plan; and
(6) provide each House of the Congress with a report at

least 90 days in advance of the date the project is to take effect
setting forth the final version of the plan as so approved.
(c) No demonstration project under this section may provide for

a waiver of—
(1) any provision of chapter 63 or subpart G of this title;
(2)(A) any provision of law referred to in section 2302(b)(1)

of this title; or
(B) any provision of law implementing any provision of law

referred to in section 2302(b)(1) of this title by—
(i) providing for equal employment opportunity

through affirmative action; or
(ii) providing any right or remedy available to any em-

ployee or applicant for employment in the civil service;
(3) any provision of chapter 15 or subchapter III of chapter

73 of this title;
(4) any rule or regulation prescribed under any provision

of law referred to in paragraph (1), (2), or (3) of this subsection;
or

(5) any provision of chapter 23 of this title, or any rule or
regulation prescribed under this title, if such waiver is incon-
sistent with any merit system principle or any provision there-
of relating to prohibited personnel practices.
(d)(1) Each demonstration project shall—

(A) involve not more than 5,000 individuals other than in-
dividuals in any control groups necessary to validate the re-
sults of the project; and

(B) terminate before the end of the 5-year period beginning
on the date on which the project takes effect, except that the
project may continue beyond the date to the extent necessary
to validate the results of the project.
(2) Not more than 10 active demonstration projects may be in

effect at any time.
(e) Subject to the terms of any written agreement or contract

between the Office and an agency, a demonstration project involv-
ing the agency may be terminated by the Office, or the agency, if
either determines that the project creates a substantial hardship
on, or is not in the best interests of, the public, the Federal Govern-
ment, employees, or eligibles.
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(f) Employees within a unit with respect to which a labor orga-
nization is accorded exclusive recognition under chapter 71 of this
title shall not be included within any project under subsection (a)
of this section—

(1) if the project would violate a collective bargaining
agreement (as defined in section 7103(8) of this title) between
the agency and the labor organization, unless there is another
written agreement with respect to the project between the
agency and the organization permitting the inclusion; or

(2) if the project is not covered by such a collective bar-
gaining agreement, until there has been consultation or nego-
tiation, as appropriate, by the agency with the labor organiza-
tion.
(g) Employees within any unit with respect to which a labor or-

ganization has not been accorded exclusive recognition under chap-
ter 71 of this title shall not be included within any project under
subsection (a) of this section unless there has been agency con-
sultation regarding the project with the employees in the unit.

(h) The Office shall provide for an evaluation of the results of
each demonstration project and its impact on improving public
management.

(i) Upon request of the Director of the Office of Personnel Man-
agement, agencies shall cooperate with and assist the Office, to the
extent practicable, in any evaluation undertaken under subsection
(h) of this section and provide the Office with requested informa-
tion and reports relating to the conducting of demonstration
projects in their respective agencies.

§ 4704. Allocation of funds
Funds appropriated to the Office of Personnel Management for

the purpose of this chapter may be allocated by the Office to any
agency conducting demonstration projects or assisting the Office in
conducting such projects. Funds so allocated shall remain available
for such period as may be specified in appropriation Acts. No con-
tract shall be entered into under this chapter unless the contract
has been provided for in advance in appropriation Acts.

§ 4705. Regulations
The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this chapter.
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CHAPTER 48—AGENCY PERSONNEL DEMONSTRATION
PROJECT

Sec.
4801. Nonapplicability of chapter 47.
4802. Securities and Exchange Commission.

§ 4801. Nonapplicability of chapter 47
Chapter 47 shall not apply to this chapter.

§ 4802. Securities and Exchange Commission
(a) In this section, the term ‘‘Commission’’ means the Securi-

ties and Exchange Commission.
(b) The Commission may appoint and fix the compensation of

such officers, attorneys, economists, examiners, and other employ-
ees as may be necessary for carrying out its functions under the
securities laws as defined under section 3 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c).

(c) Rates of basic pay for all employees of the Commission may
be set and adjusted by the Commission without regard to the provi-
sions of chapter 51 or subchapter III of chapter 53.

(d) The Commission may provide additional compensation and
benefits to employees of the Commission if the same type of com-
pensation or benefits are then being provided by any agency re-
ferred to under section 1206 of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (12 U.S.C. 1833b) or, if not
then being provided, could be provided by such an agency under
applicable provisions of law, rule, or regulation. In setting and ad-
justing the total amount of compensation and benefits for employ-
ees, the Commission shall consult with, and seek to maintain com-
parability with, the agencies referred to under section 1206 of the
Financial Institutions Reform, Recovery, and Enforcement Act of
1989 (12 U.S.C. 1833b).

(e) The Commission shall consult with the Office of Personnel
Management in the implementation of this section.

(f) This section shall be administered consistent with merit sys-
tem principles.
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Subpart D—Pay and Allowances

CHAPTER 51—CLASSIFICATION

Sec.
5101. Purpose.
5102. Definitions; application.
5103. Determination of applicability.
5104. Basis for grading positions.
5105. Standards for classification of positions.
5106. Basis for classifying positions.
5107. Classification of positions.
5108. Classification of positions above GS–15.
5109. Positions classified by statute.
5110. Review of classification of positions.
5111. Revocation and restoration of authority to classify positions.
5112. General authority of the Office of Personnel Management.
5113. Classification records.
[5114. Repealed.]
5115. Regulations.

§ 5101. Purpose
It is the purpose of this chapter to provide a plan for classifica-

tion of positions whereby—
(1) in determining the rate of basic pay which an employee

will receive—
(A) the principle of equal pay for substantially equal

work will be followed; and
(B) variations in rates of basic pay paid to different

employees will be in proportion to substantial differences
in the difficulty, responsibility, and qualification require-
ments of the work performed and to the contributions of
employees to efficiency and economy in the service; and
(2) individual positions will, in accordance with their du-

ties, responsibilities, and qualification requirements, be so
grouped and identified by classes and grades, as defined by
section 5102 of this title, and the various classes will be so de-
scribed in published standards, as provided by section 5105 of
this title, that the resulting position-classification system can
be used in all phases of personnel administration.

§ 5102. Definitions; application
(a) For the purpose of this chapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) the Library of Congress;
(C) the Botanic Garden;
(D) the Government Printing Office;
(E) the Office of the Architect of the Capitol; and
(F) the government of the District of Columbia;

but does not include—
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1 So in law. Subsection (a)(1) does not contain a clause (viii). Section 3548(a)(2) of the National
Defense Authorization for Fiscal Year 1997 (Public Law 104–201; 110 Stat. 2868) amended sub-
section (a)(1) of this title by striking clause (vi) and redesignating clauses (vii) through (xi) as
clauses (vi) through (x), respectively. Prior to this amendment a clause (ix) did not exist.

2 Section 501(g)(2) of the Intelligence Authorization Act for Fiscal Year 1995 (Public Law 103–
359; 108 Stat. 3429) amended this clause by striking the period at the end and inserting ‘‘; or’’.
The amendment probably should have inserted ‘‘or’’ after the semicolon at the end.

3 So in law. The period probably should be a semicolon. See section 501(g)(3) of the Intel-
ligence Authorization Act for Fiscal Year 1995 (Public Law 103–359; 108 Stat. 3429).

(i) a Government controlled corporation;
(ii) the Tennessee Valley Authority;
(iii) the Virgin Islands Corporation;
(iv) the Atomic Energy Commission;
(v) the Central Intelligence Agency;
(vi) the National Security Agency, Department of De-

fense;
(vii) 1 the General Accounting Office;
(ix) the Defense Intelligence Agency, Department of

Defense;2
(x) the National Imagery and Mapping Agency, De-

partment of Defense.3
(2) ‘‘employee’’ means an individual employed in or under

an agency;
(3) ‘‘position’’ means the work, consisting of the duties and

responsibilities, assignable to an employee;
(4) ‘‘class’’ or ‘‘class of positions’’ includes all positions

which are sufficiently similar, as to—
(A) kind or subject-matter of work;
(B) level of difficulty and responsibility; and
(C) the qualification requirements of the work;

to warrant similar treatment in personnel and pay administra-
tion; and

(5) ‘‘grade’’ includes all classes of positions which, although
different with respect to kind or subject-matter of work, are
sufficiently equivalent as to—

(A) level of difficulty and responsibility; and
(B) level of qualification requirements of the work;

to warrant their inclusion within one range of rates of basic
pay in the General Schedule.
(b) Except as provided by subsections (c) and (d) of this section,

this chapter applies to all civilian positions and employees in or
under an agency, including positions in local boards and appeal
boards within the Selective Service System and employees occu-
pying those positions.

(c) This chapter does not apply to—
[ (1) Repealed. Public Law 91–375, § 6(c)(9), Aug. 12, 1970,

84 Stat. 776.]
(2) members of the Foreign Service whose pay is fixed

under the Foreign Service Act of 1980; and positions in or
under the Department of State which are—

(A) connected with the representation of the United
States to international organizations; or

(B) specifically exempted by statute from this chapter
or other classification or pay statute;
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(3) physicians, dentists, nurses, and other employees in the
Veterans Health Administration of the Department of Veterans
Affairs whose pay is fixed under chapter 73 of title 38;

(4) teachers, school officials, and employees of the Board of
Education of the District of Columbia whose pay is fixed under
chapter 15 of title 31, District of Columbia Code; the chief
judges and the associate judges of the Superior Court of the
District of Columbia and the District of Columbia Court of Ap-
peals; and nonjudicial employees of the District of Columbia
court system whose pay is fixed under title 11 of the District
of Columbia Code;

(5) members of the Metropolitan Police, the Fire Depart-
ment of the District of Columbia, the United States Park Po-
lice, and the Executive Protective Service; members of the po-
lice force of the National Zoological Park whose pay is fixed
under section 5375 of this title; and members of the police
forces of the Bureau of Engraving and Printing and the United
States Mint whose pay is fixed under section 5378 of this title;

(6) lighthouse keepers and civilian employees on lightships
and vessels of the Coast Guard whose pay is fixed under sec-
tion 432 (f) and (g) of title 14;

(7) employees in recognized trades or crafts, or other
skilled mechanical crafts, or in unskilled, semiskilled, or
skilled manual-labor occupations, and other employees includ-
ing foremen and supervisors in positions having trade, craft, or
laboring experience and knowledge as the paramount require-
ment, and employees in the Bureau of Engraving and Printing
whose duties are to perform or to direct manual or machine op-
erations requiring special skill or experience, or to perform or
direct the counting, examining, sorting, or other verification of
the product of manual or machine operations;

(8) officers and members of crews of vessels;
(9) employees of the Government Printing Office whose

pay is fixed under section 305 of title 44;
(10) civilian professors, instructors, and lecturers at a pro-

fessional military education school (and, in the case of the
George C. Marshall European Center for Security Studies, the
Director and the Deputy Director) whose pay is fixed under
section 1595, 4021, 7478, or 9081 of title 10; civilian professors,
lecturers, and instructors at the Military Academy, the Naval
Academy, and the Air Force Academy whose pay is fixed under
sections 4338, 6952, and 9338, respectively, of title 10; senior
professors, professors, associate and assistant professors, and
instructors at the Naval Postgraduate School whose pay is
fixed under section 7044 of title 10; the Academic Dean of the
Postgraduate School of the Naval Academy whose pay is fixed
under section 7043 of title 10; civilian professors, instructors,
and lecturers in the defense acquisition university structure
(including the Defense Systems Management College) whose
pay is fixed under section 1746(b) of title 10;

(11) aliens or noncitizens of the United States who occupy
positions outside the United States;

[ (12) Repealed. Public Law 104–201, § 3548(a)(2)(B), Sept.
23, 1996, 110 Stat. 2868.]
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(13) employees who serve without pay or at nominal rates
of pay;

(14) employees whose pay is not wholly from appropriated
funds of the United States (other than employees of the Fed-
eral Retirement Thrift Investment Management System ap-
pointed under section 8474(c)(2) of this title), except that with
respect to the Veterans’ Canteen Service, Department of Vet-
erans Affairs this paragraph applies only to employees nec-
essary for the transaction of the business of the Service at can-
teens, warehouses, and storage depots whose employment is
authorized by section 7802 of title 38;

(15) employees whose pay is fixed under a cooperative
agreement between the United States and—

(A) a State or territory or possession of the United
States, or political subdivision thereof; or

(B) an individual or organization outside the service of
the Government of the United States;
(16) student nurses, medical or dental interns, residents-

in-training, student dietitians, student physical therapists, stu-
dent occupational therapists, and other student employees, as-
signed or attached to a hospital, clinic, or laboratory primarily
for training purposes, whose pay is fixed under subchapter V
of chapter 53 of this title or sections 7405 and 7406 of title 38;

(17) inmates, patients, or beneficiaries receiving care or
treatment or living in Government agencies or institutions;

(18) experts or consultants, when employed temporarily or
intermittently in accordance with section 3109 of this title;

(19) emergency or seasonal employees whose employment
is of uncertain or purely temporary duration, or who are em-
ployed for brief periods at intervals;

(20) employees employed on a fee, contract, or piece work
basis;

(21) employees who may lawfully perform their duties con-
currently with their private profession, business, or other em-
ployment, and whose duties require only a portion of their
time, when it is impracticable to ascertain or anticipate the
proportion of time devoted to the service of the Government of
the United States;

(22) ‘‘teachers’’ and ‘‘teaching positions’’ as defined by sec-
tion 901 of title 20;

(23) administrative patent judges and designated adminis-
trative patent judges in the United States Patent and Trade-
mark Office;

(24) temporary positions in the Bureau of the Census es-
tablished under section 23 of title 13, and enumerator positions
in the Bureau of the Census;

(25) positions for which rates of basic pay are individually
fixed, or expressly authorized to be fixed, by other statute, at
or in excess of the rate for level V of the Executive Schedule;

(26) civilian members of the faculty of the Coast Guard
Academy whose pay is fixed under section 186 of title 14;

(27) members of the police of the Library of Congress
whose pay is fixed under section 167 of title 2;
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(28) civilian members of the faculty of the Air Force Insti-
tute of Technology whose pay is fixed under section 9314 of
title 10;

(29) administrative law judges appointed under section
3105; or

(30) members of agency boards of contract appeals ap-
pointed under section 8 of the contract Disputes Act of 1978.
(d) This chapter does not apply to an employee of the Office of

the Architect of the Capitol whose pay is fixed by other statute.
Subsection (c) of this section, except paragraph (7), does not apply
to the Office of the Architect of the Capitol.

§ 5103. Determination of applicability
The Office of Personnel Management shall determine finally

the applicability of section 5102 of this title to specific positions
and employees, except for positions and employees in the Office of
the Architect of the Capitol.

§ 5104. Basis for grading positions
The General Schedule, the symbol for which is ‘‘GS’’, is the

basic pay schedule for positions to which this chapter applies. The
General Schedule is divided into grades of difficulty and responsi-
bility of work, as follows:

(1) Grade GS–1 includes those classes of positions the du-
ties of which are to perform, under immediate supervision,
with little or no latitude for the exercise of independent
judgment—

(A) the simplest routine work in office, business, or fis-
cal operations; or

(B) elementary work of a subordinate technical char-
acter in a professional, scientific, or technical field.
(2) Grade GS–2 includes those classes of positions the du-

ties of which are—
(A) to perform, under immediate supervision, with lim-

ited latitude for the exercise of independent judgment, rou-
tine work in office, business, or fiscal operations, or com-
parable subordinate technical work of limited scope in a
professional, scientific, or technical field, requiring some
training or experience; or

(B) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(3) Grade GS–3 includes those classes of positions the du-

ties of which are—
(A) to perform, under immediate or general super-

vision, somewhat difficult and responsible work in office,
business, or fiscal operations, or comparable subordinate
technical work of limited scope in a professional, scientific,
or technical field, requiring in either case—

(i) some training or experience;
(ii) working knowledge of a special subject matter;

or
(iii) to some extent the exercise of independent

judgment in accordance with well-established policies,
procedures, and techniques; or
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(B) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(4) Grade GS–4 includes those classes of positions the du-

ties of which are—
(A) to perform, under immediate or general super-

vision, moderately difficult and responsible work in office,
business, or fiscal operations, or comparable subordinate
technical work in a professional, scientific, or technical
field, requiring in either case—

(i) a moderate amount of training and minor su-
pervisory or other experience;

(ii) good working knowledge of a special subject
matter or a limited field of office, laboratory, engineer-
ing, scientific, or other procedure and practice; and

(iii) the exercise of independent judgment in ac-
cordance with well-established policies, procedures,
and techniques; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-
fications.
(5) Grade GS–5 includes those classes of positions the du-

ties of which are—
(A) to perform, under general supervision, difficult and

responsible work in office, business, or fiscal administra-
tion, or comparable subordinate technical work in a profes-
sional, scientific, or technical field, requiring in either
case—

(i) considerable training and supervisory or other
experience;

(ii) broad working knowledge of a special subject
matter or of office, laboratory, engineering, scientific,
or other procedure and practice; and

(iii) the exercise of independent judgment in a lim-
ited field;
(B) to perform, under immediate supervision, and with

little opportunity for the exercise of independent judgment,
simple and elementary work requiring professional, sci-
entific, or technical training; or

(C) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(6) Grade GS–6 includes those classes of positions the du-

ties of which are—
(A) to perform, under general supervision, difficult and

responsible work in office, business, or fiscal administra-
tion, or comparable subordinate technical work in a profes-
sional, scientific, or technical field, requiring in either
case—

(i) considerable training and supervisory or other
experience;

(ii) broad working knowledge of a special and com-
plex subject matter, procedure, or practice, or of the
principles of the profession, art, or science involved;
and



283 Sec. 5104CH. 51—CLASSIFICATION

(iii) to a considerable extent the exercise of inde-
pendent judgment; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-
fications.
(7) Grade GS–7 includes those classes of positions the du-

ties of which are—
(A) to perform, under general supervision, work of con-

siderable difficulty and responsibility along special tech-
nical or supervisory lines in office, business, or fiscal ad-
ministration, or comparable subordinate technical work in
a professional, scientific, or technical field, requiring in ei-
ther case—

(i) considerable specialized or supervisory training
and experience;

(ii) comprehensive working knowledge of a special
and complex subject matter; procedure, or practice, or
of the principles of the profession, art, or science in-
volved; and

(iii) to a considerable extent the exercise of inde-
pendent judgment;
(B) under immediate or general supervision, to per-

form somewhat difficult work requiring—
(i) professional, scientific, or technical training;

and
(ii) to a limited extent, the exercise of independent

technical judgment; or
(C) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-
fications.
(8) Grade GS–8 includes those classes of positions the du-

ties of which are—
(A) to perform, under general supervision, very dif-

ficult and responsible work along special technical or su-
pervisory lines in office, business, or fiscal administration,
requiring—

(i) considerable specialized or supervisory training
and experience;

(ii) comprehensive and thorough working knowl-
edge of a specialized and complex subject matter, pro-
cedure, or practice, or of the principles of the profes-
sion, art, or science involved; and

(iii) to a considerable extent the exercise of inde-
pendent judgment; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-
fications.
(9) Grade GS–9 includes those classes of positions the du-

ties of which are—
(A) to perform, under general supervision, very dif-

ficult and responsible work along special technical, super-
visory, or administrative lines in office, business, or fiscal
administration, requiring—

(i) somewhat extended specialized training and
considerable specialized, supervisory, or administra-
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tive experience which has demonstrated capacity for
sound independent work;

(ii) thorough and fundamental knowledge of a spe-
cial and complex subject matter, or of the profession,
art, or science involved; and

(iii) considerable latitude for the exercise of inde-
pendent judgment;
(B) with considerable latitude for the exercise of inde-

pendent judgment, to perform moderately difficult and re-
sponsible work, requiring—

(i) professional, scientific, or technical training
equivalent to that represented by graduation from a
college or university of recognized standing; and

(ii) considerable additional professional, scientific,
or technical training or experience which has dem-
onstrated capacity for sound independent work; or
(C) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-
fications.
(10) Grade GS–10 includes those classes of positions the

duties of which are—
(A) to perform, under general supervision, highly dif-

ficult and responsible work along special technical, super-
visory, or administrative lines in office, business, or fiscal
administration, requiring—

(i) somewhat extended specialized, supervisory, or
administrative training and experience which has
demonstrated capacity for sound independent work;

(ii) thorough and fundamental knowledge of a spe-
cialized and complex subject matter, or of the profes-
sion, art, or science involved; and

(iii) considerable latitude for the exercise of inde-
pendent judgment; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-
fications.
(11) Grade GS–11 includes those classes of positions the

duties of which are—
(A) to perform, under general administrative super-

vision and with wide latitude for the exercise of inde-
pendent judgment, work of marked difficulty and responsi-
bility along special technical, supervisory, or administra-
tive lines in office, business, or fiscal administration,
requiring—

(i) extended specialized, supervisory, or adminis-
trative training and experience which has dem-
onstrated important attainments and marked capacity
for sound independent action or decision; and

(ii) intimate grasp of a specialized and complex
subject matter, or of the profession, art, or science in-
volved, or of administrative work of marked difficulty;
(B) with wide latitude for the exercise of independent

judgment, to perform responsible work of considerable dif-
ficulty requiring somewhat extended professional, sci-
entific, or technical training and experience which has
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demonstrated important attainments and marked capacity
for independent work; or

(C) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(12) Grade GS–12 includes those classes of positions the

duties of which are—
(A) to perform, under general administrative super-

vision, with wide latitude for the exercise of independent
judgment, work of a very high order of difficulty and re-
sponsibility along special technical, supervisory, or admin-
istrative lines in office, business, or fiscal administration,
requiring—

(i) extended specialized, supervisory, or adminis-
trative training and experience which has dem-
onstrated leadership and attainments of a high order
in specialized or administrative work; and

(ii) intimate grasp of a specialized and complex
subject matter or of the profession, art, or science in-
volved;
(B) under general administrative supervision, and

with wide latitude for the exercise of independent judg-
ment, to perform professional, scientific, or technical work
of marked difficulty and responsibility requiring extended
professional, scientific, or technical training and experi-
ence which has demonstrated leadership and attainments
of a high order in professional, scientific, or technical re-
search, practice, or administration; or

(C) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(13) Grade GS–13 includes those classes of positions the

duties of which are—
(A) to perform, under administrative direction, with

wide latitude for the exercise of independent judgment,
work of unusual difficulty and responsibility along special
technical, supervisory, or administrative lines, requiring
extended specialized, supervisory, or administrative train-
ing and experience which has demonstrated leadership
and marked attainments;

(B) to serve as assistant head of a major organization
involving work of comparable level within a bureau;

(C) to perform, under administrative direction, with
wide latitude for the exercise of independent judgment,
work of unusual difficulty and responsibility requiring ex-
tended professional, scientific, or technical training and ex-
perience which has demonstrated leadership and marked
attainments in professional, scientific, or technical re-
search, practice, or administration; or

(D) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(14) Grade GS–14 includes those classes of positions the

duties of which are—
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(A) to perform, under general administrative direction,
with wide latitude for the exercise of independent judg-
ment, work of exceptional difficulty and responsibility
along special technical, supervisory, or administrative lines
which has demonstrated leadership and unusual attain-
ments;

(B) to serve as head of a major organization within a
bureau involving work of comparable level;

(C) to plan and direct or to plan and execute major
professional, scientific, technical, administrative, fiscal, or
other specialized programs, requiring extended training
and experience which has demonstrated leadership and
unusual attainments in professional, scientific, or technical
research, practice, or administration, or in administrative,
fiscal, or other specialized activities; or

(D) to perform consulting or other professional, sci-
entific, technical, administrative, fiscal, or other special-
ized work of equal importance, difficulty, and responsi-
bility, and requiring comparable qualifications.
(15) Grade GS–15 includes those classes of positions the

duties of which are—
(A) to perform, under general administrative direction,

with very wide latitude for the exercise of independent
judgment, work of outstanding difficulty and responsibility
along special technical, supervisory, or administrative lines
which has demonstrated leadership and exceptional attain-
ments;

(B) to serve as head of a major organization within a
bureau involving work of comparable level;

(C) to plan and direct or to plan and execute special-
ized programs of marked difficulty, responsibility, and na-
tional significance, along professional, scientific, technical,
administrative, fiscal, or other lines, requiring extended
training and experience which has demonstrated leader-
ship and unusual attainments in professional, scientific, or
technical research, practice, or administration, or in ad-
ministrative, fiscal, or other specialized activities; or

(D) to perform consulting or other professional, sci-
entific, technical, administrative, fiscal, or other special-
ized work of equal importance, difficulty, and responsi-
bility, and requiring comparable qualifications.

§ 5105. Standards for classification of positions
(a) The Office of Personnel Management, after consulting the

agencies, shall prepare standards for placing positions in their
proper classes and grades. The Office may make such inquiries or
investigations of the duties, responsibilities, and qualification re-
quirements of positions as it considers necessary for this purpose.
The agencies, on request of the Office, shall furnish information for
and cooperate in the preparation of the standards. In the stand-
ards, which shall be published in such form as the Office may de-
termine, the Office shall—

(1) define the various classes of positions in terms of du-
ties, responsibilities, and qualification requirements;

(2) establish the official class titles; and
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(3) set forth the grades in which the classes have been
placed by the Office.
(b) The Office, after consulting the agencies to the extent con-

sidered necessary, shall revise, supplement, or abolish existing
standards, or prepare new standards, so that, as nearly as may be
practicable, positions existing at any given time will be covered by
current published standards.

(c) The official class titles established under subsection (a)(2)
of this section shall be used for personnel, budget, and fiscal pur-
poses. However, this requirement does not prevent the use of orga-
nizational or other titles for internal administration, public conven-
ience, law enforcement, or similar purposes.

§ 5106. Basis for classifying positions
(a) Each position shall be placed in its appropriate class. The

basis for determining the appropriate class is the duties and re-
sponsibilities of the position and the qualifications required by the
duties and responsibilities.

(b) Each class shall be placed in its appropriate grade. The
basis for determining the appropriate grade is the level of dif-
ficulty, responsibility, and qualification requirements of the work of
the class.

(c) Appropriated funds may not be used to pay an employee
who places a supervisory position in a class and grade solely on the
basis of the size of the organization unit or the number of subordi-
nates supervised. These factors may be given effect only to the ex-
tent warranted by the work load of the organization unit and then
only in combination with other factors, such as the kind, difficulty,
and complexity of work supervised, the degree and scope of respon-
sibility delegated to the supervisor, and the kind, degree, and char-
acter of the supervision exercised.

§ 5107. Classification of positions
Except as otherwise provided by this chapter, each agency

shall place each position under its jurisdiction in its appropriate
class and grade in conformance with standards published by the
Office of Personnel Management or, if no published standards
apply directly, consistently with published standards. When facts
warrant, an agency may change a position which it has placed in
a class or grade under this section from that class or grade to an-
other class or grade. Subject to subchapter VI of chapter 53 of this
title, these actions of an agency are the basis for pay and personnel
transactions until changed by certificate of the Office.

§ 5108. Classification of positions above GS–15
(a) The Office of Personnel Management may, for any Execu-

tive agency—
(1) establish, and from time to time revise, the maximum

number of positions which may at any one time be classified
above GS–15; and

(2) establish standards and procedures (including requiring
agencies, where necessary in the judgment of the Office, to ob-
tain the prior approval of the Office) in accordance with which
positions may be classified above GS–15.
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(b) The President, rather than the Office, shall exercise the au-
thority under subsection (a) in the case of positions proposed to be
placed in the Federal Bureau of Investigation and Drug Enforce-
ment Administration Senior Executive Service.

§ 5109. Positions classified by statute
(a) The position held by an employee of the Department of Ag-

riculture while he, under section 450d of title 7, is designated and
vested with a delegated regulatory function or part thereof shall be
classified in accordance with this chapter, but not lower than GS–
14.

(b)(1) The position held by a fully experienced and qualified
railroad safety inspector of the Department of Transportation shall
be classified in accordance with this chapter, but not lower than
GS–12.

(2) The position held by a railroad safety specialist of the De-
partment shall be classified in accordance with this chapter, but
not lower than GS–13.

§ 5110. Review of classification of positions
(a) The Office of Personnel Management, from time to time,

shall review such number of positions in each agency as will enable
the Office to determine whether the agency is placing positions in
classes and grades in conformance with or consistently with pub-
lished standards.

(b) When the Office finds under subsection (a) of this section
that a position is not placed in its proper class and grade in con-
formance with published standards or that a position for which
there is no published standard is not placed in the class and grade
consistently with published standards, it shall, after consultation
with appropriate officials of the agency concerned, place the posi-
tion in its appropriate class and grade and shall certify this action
to the agency. The agency shall act in accordance with the certifi-
cate, and the certificate is binding on all administrative, certifying,
payroll, disbursing, and accounting officials.

§ 5111. Revocation and restoration of authority to classify
positions

(a) When the Office of Personnel Management finds that an
agency is not placing positions in classes and grades in conform-
ance with or consistently with published standards, it may revoke
or suspend the authority granted to the agency by section 5107 of
this title and require that prior approval of the Office be secured
before an action placing a position in a class and grade becomes ef-
fective for payroll and other personnel purposes. The Office may
limit the revocation or suspension to—

(1) the departmental or field service, or any part thereof;
(2) a geographic area;
(3) an organization unit or group of organization units;
(4) certain types of classification actions;
(5) classes in particular occupational groups or grades; or
(6) classes for which standards have not been published.

(b) After revocation or suspension, the Office may restore the
authority to the extent that it is satisfied that later actions placing
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positions in classes and grades will be in conformance with or con-
sistent with published standards.

§ 5112. General authority of the Office of Personnel Manage-
ment

(a) Notwithstanding section 5107 of this title, the Office of Per-
sonnel Management may—

(1) ascertain currently the facts as to the duties, respon-
sibilities, and qualification requirements of a position;

(2) place in an appropriate class and grade a newly created
position or a position coming initially under this chapter;

(3) decide whether a position is in its appropriate class and
grade; and

(4) change a position from one class or grade to another
class or grade when the facts warrant.

The Office shall certify to the agency concerned its action under
paragraph (2) or (4) of this subsection. The agency shall act in ac-
cordance with the certificate, and the certificate is binding on all
administrative, certifying, payroll, disbursing, and accounting offi-
cials.

(b) An employee affected or an agency may request at any time
that the Office exercise the authority granted to it by subsection (a)
of this section and the Office shall act on the request.

§ 5113. Classification records
The Office of Personnel Management may—

(1) prescribe the form in which each agency shall record
the duties and responsibilities of positions and the places
where these records shall be maintained;

(2) examine these or other pertinent records of the agency;
and

(3) interview employees of the agency who have knowledge
of the duties and responsibilities of positions and information
as to the reasons for placing a position in a class or grade.

[§ 5114. Repealed. Public Law 99–386, title I, § 110(a), August
22, 1986, 100 Stat. 822.]

§ 5115. Regulations
The Office of Personnel Management may prescribe regulations

necessary for the administration of this chapter, except sections
5109 and 5114.
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SUBCHAPTER I—PAY COMPARABILITY SYSTEM

§ 5301. Policy
It is the policy of Congress that Federal pay fixing for employ-

ees under the General Schedule be based on the principles that—
(1) there be equal pay for substantially equal work within

each local pay area;
(2) within each local pay area, pay distinctions be main-

tained in keeping with work and performance distinctions;
(3) Federal pay rates be comparable with non-Federal pay

rates for the same levels of work within the same local pay
area; and

(4) any existing pay disparities between Federal and non-
Federal employees should be completely eliminated.

§ 5302. Definitions
For the purpose of this subchapter—

(1) the term ‘‘statutory pay system’’ means a pay system
under—

(A) subchapter III, relating to the General Schedule;
(B) section 403 of the Foreign Service Act of 1980, re-

lating to the Foreign Service of the United States; or
(C) chapter 74 of title 38, relating to the Veterans

Health Administration (other than a position subject to
section 7451 of title 38);
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(2) the term ‘‘ECI’’ means the Employment Cost Index
(wages and salaries, private industry workers) published quar-
terly by the Bureau of Labor Statistics;

(3) the ‘‘base quarter’’ for any year is the 3-month period
ending on September 30 of such year;

(4) the term ‘‘pay agent’’ means the agent designated by
the President under section 5304(d)(1);

(5) the term ‘‘locality’’ or ‘‘pay locality’’ means any locality,
as established or modified under section 5304;

(6) the term ‘‘pay disparity’’ as used with respect to a local-
ity, means the extent to which rates of pay payable under the
General Schedule are generally lower than the rates paid for
the same levels of work by non-Federal workers in the same
locality; except as otherwise required in this subchapter, a pay
disparity shall be expressed as a single percentage which, if
uniformly applied to employees within the locality who are re-
ceiving rates of pay under the General Schedule, would cause
the rates payable to such employees to become substantially
equal (when considered in the aggregate) to the rates paid to
non-Federal workers for the same levels of work in the same
locality;

(7) the term ‘‘comparability payment’’ means a payment
payable under section 5304;

(8) the term ‘‘rates of pay under the General Schedule’’,
‘‘rates of pay for the General Schedule’’, or ‘‘scheduled rates of
basic pay’’ means—

(A) the rates of basic pay set forth in the General
Schedule; and

(B) in the case of an employee receiving a retained
rate of basic pay under section 5363, the rate of basic pay
payable under such section; and
(9) the term ‘‘General Schedule position’’ means any posi-

tion to which subchapter III applies.

§ 5303. Annual adjustments to pay schedules
(a) Effective as of the first day of the first applicable pay period

beginning on or after January 1 of each calendar year, the rates
of basic pay for each statutory pay system shall be increased by the
percentage (rounded to the nearest one-tenth of 1 percent) equal to
one-half of 1 percentage point less than the percentage by which
the ECI for the base quarter of the year before the preceding cal-
endar year exceeds the ECI for the base quarter of the second year
before the preceding calendar year (if at all).

(b)(1) If, because of national emergency or serious economic
conditions affecting the general welfare, the President should con-
sider the pay adjustment which would otherwise be required by
subsection (a) in any year to be inappropriate, the President
shall—

(A) prepare and transmit to Congress before September 1
of the preceding calendar year a plan for such alternative pay
adjustments as he considers appropriate, together with the
reasons therefor; and
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1 Section 302 of the Federal Employees Pay Comparability Act of 1990 (Public Law 101–509;
104 Stat. 1462) provides as follows:

SEC. 302. INTERIM GEOGRAPHIC ADJUSTMENTS.
(a) DEFINITIONS.—For the purpose of this section—

(1) the term ‘‘area’’ means any consolidated metropolitan statistical area, primary metro-
politan statistical area, or metropolitan statistical area, with at least 5,000 General Sched-
ule employees; and

(2) the term ‘‘pay relative’’ shall have the meaning given such term under regulations pre-
scribed by the Bureau of Labor Statistics.

(b) AUTHORITY.—(1) The President may establish geographic adjustments of up to 8 percent
of basic pay which may be paid to each General Schedule employee (including an employee cov-
ered by the performance management and recognition system) whose duty station is within any
area where such adjustment is needed (as determined under paragraph (2)).

(2) In determining areas where an interim geographic adjustment is needed, the President
shall consider available evidence of significant pay disparities, including BLS information on pay
relatives and relevant commercial surveys, and recruitment or retention problems.

(c) ADMINISTRATION.—(1) An adjustment under this section shall be administered to the extent
practicable in the same manner as locality-based comparability payments under subchapter I
of chapter 53 of title 5, United States Code (as amended by this Act), including in terms of—

Continued

(B) adjust the rates of pay of each statutory pay system,
in accordance with such plan, effective on the same day as the
increase under subsection (a) would otherwise take effect.
(2) In evaluating an economic condition affecting the general

welfare under this subsection, the President shall consider perti-
nent economic measures including, but not limited to, the Indexes
of Leading Economic Indicators, the Gross National Product, the
unemployment rate, the budget deficit, the Consumer Price Index,
the Producer Price Index, the Employment Cost Index, and the Im-
plicit Price Deflator for Personal Consumption Expenditures.

(3) The President shall include in the report to Congress under
paragraph (1)(A) his assessment of the impact that the alternative
pay adjustments under this subsection will have on the Govern-
ment’s ability to recruit and retain well-qualified employees.

(c) The rates of basic pay that take effect under this section—
(1) shall modify, supersede, or render inapplicable, as the

case may be, to the extent inconsistent therewith, any prior
rates of basic pay under the statutory pay system involved (as
last adjusted under this section or prior provisions of law); and

(2) shall be printed in the Federal Register and the Code
of Federal Regulations.
(d) An increase in rates of basic pay that takes effect under

this section is not an equivalent increase in pay within the mean-
ing of section 5335.

(e) This section does not impair any authority pursuant to
which rates of basic pay may be fixed by administrative action.

(f) Pay may not be paid, by reason of any provision of this sec-
tion (disregarding any comparability payment payable), at a rate in
excess of the rate of basic pay payable for level V of the Executive
Schedule.

(g) Any rate of pay under this section shall be initially ad-
justed, effective on the effective date of the rate of pay, under con-
version rules prescribed by the President or by such agency or
agencies as the President may designate.

§ 5304. Locality-based comparability payments 1

(a) Pay disparities shall be identified and reduced as follows:
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(A) the basic pay to which a percentage is applied in computing an amount payable under
this section;

(B) the purposes for which any amount under this section is to be considered part of basic
pay;

(C) the time and manner in which amounts under this section are to be paid (including
any maximum rate limitation); and

(D) the authority of the President, upon request of an agency head, to extend this section
to employees who would not otherwise be covered.

(2) No amount payable under this section shall be taken into account in any survey or com-
putation under, or for any other purpose in the administration of, section 5304 of title 5, United
States Code (as so amended).

[To reflect the probable intent of Congress this subsection has not been redesignated, notwith-
standing section 3(4)(B) of Public Law 102–378.]

(d) COMMENCEMENT AND TERMINATION RULES.—(1) The effective date of an adjustment under
this section shall be as determined by the President, but not later than January 1, 1994.

(2)(A) The size of any payments under this section may be reduced or terminated after the
amendments made by section 101 of this Act take effect, except that the reduction or termi-
nation of a payment under this section may not have the effect of reducing, for the individual
involved, the total rate at which additional forms of basic pay (as defined in subparagraph (B))
are payable to such individual.

(B) The total rate to which subparagraph (A) applies is the sum of—
(i) the rate at which comparability payments (under section 5304 of title 5, United States

Code, as amended by such Act) are payable; and
(ii) the rate at which payments under this section are payable.

(e) EMPLOYEES RECEIVING SPECIAL PAY RATES.—The President (or his designated agent) shall
determine what, if any, geographic adjustment shall be payable under this section in the case
of an employee whose rate of pay is fixed under section 5303 of title 5, United States Code (as
in effect before the date of enactment of this Act), section 5305 of title 5, United States Code
(as amended by section 101 of this Act), or any similar provision of law.

(f) EFFECTIVE DATE.—This section shall take effect on the date of enactment of this Act.

(1) Comparability payments shall be payable within each
locality determined to have a pay disparity greater than 5 per-
cent.

(2)(A) The localities having pay disparities, and the size of
those disparities, shall, for purposes of any comparability pay-
ment scheduled to take effect in any calendar year, be deter-
mined in accordance with the appropriate report, as prepared
and submitted to the President under subsection (d)(1) for pur-
poses of such calendar year.

(B) Any computation necessary to determine the size of the
comparability payment to become payable for any locality in a
year (as well as any determination as to the size of any pay
disparity remaining after that comparability payment is made)
shall likewise be made using data contained in the appropriate
report (described in subparagraph (A)) so prepared and sub-
mitted for purposes of such calendar year.

(3) Subject to paragraph (4), the amount of the com-
parability payments payable under this subsection in a cal-
endar year within any locality in which a comparability pay-
ment is payable shall be computed using such percentage as
the President determines for such locality under subsection
(d)(2), except that—

(A) the percentage for the first calendar year in which
any amounts are payable under this section may not be
less than 1⁄5 of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(B) the percentage for the second calendar year in
which any amounts are payable under this section may not
be less than 3⁄10 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent;

(C) the percentage for the third calendar year in which
any amounts are payable under this section may not be
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less than 2⁄5 of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(D) the percentage for the fourth calendar year in
which any amounts are payable under this section may not
be less than 1⁄2 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent;

(E) the percentage for the fifth calendar year in which
any amounts are payable under this section may not be
less than 3⁄5 of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(F) the percentage for the sixth calendar year in which
any amounts are payable under this section may not be
less than 7⁄10 of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(G) the percentage for the seventh calendar year in
which any amounts are payable under this section may not
be less than 4⁄5 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent;

(H) the percentage for the eighth calendar year in
which any amounts are payable under this section may not
be less than 9⁄10 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent; and

(I) the percentage for the ninth calendar year in which
any amounts are payable under this section, and any year
thereafter, may not be less than the full amount necessary
to reduce the pay disparity of the locality involved to 5
percent.
(4) Nothing in this section shall be considered to preclude

the President, in his discretion, from adjusting comparability
payments to a level higher than the minimum level otherwise
required in a calendar year, including to the level necessary to
eliminate a locality’s pay disparity completely.
(b) After the ninth calendar year (referred to in subsection

(a)(3)(I)), the level of comparability payments payable within such
locality may be reduced for any subsequent calendar year, but only
if, or to the extent that, the reduction would not immediately cre-
ate another pay disparity in excess of 5 percent within the locality
(taking into consideration any comparability payments remaining
payable).

(c)(1) The amount of the comparability payment payable within
any particular locality during a calendar year—

(A) shall be stated as a single percentage, which shall be
uniformly applicable to General Schedule positions within the
locality; and

(B) shall, for any employee entitled to receive a com-
parability payment, be computed by applying that percentage
to such employee’s scheduled rate of basic pay (or, if lower due
to a limitation on the rate payable, the rate actually payable),
subject to subsection (g).
(2) A comparability payment—

(A) shall be considered to be part of basic pay for purposes
of retirement under chapter 83 or 84, as applicable, life insur-
ance under chapter 87, and premium pay under subchapter V
of chapter 55, and for such other purposes as may be expressly
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1 Section 5302(8)(C) referred to in subsection (d)(1)(A) was redesignated 5302(8)(B) of this title
by Public Law 103–89, section 3(b)(1)(E)(i)(II), Sept. 30, 1993, 107 Stat. 981.

2 Probably should include a closing parethesis.

provided for by law or as the Office of Personnel Management
may by regulation prescribe; and

(B) shall be paid in the same manner and at the same
time as the basic pay payable to such employee pursuant to
any provision of law outside of this section.
(3) Nothing in this subchapter shall be considered to permit or

require that any portion of a comparability payment be taken into
account for purposes of any adjustment under section 5303.

(4)(A) Only employees receiving scheduled rates of basic pay
(subject to any pay limitation which may apply) shall be eligible for
comparability payments under this section.

(B) Comparability payments shall not be payable for service
performed in any position which may not, under subsection
(f)(1)(A), be included within a pay locality.

(d) In order to carry out this section, the President shall—
(1) direct such agent as he considers appropriate to pre-

pare and submit to him annually, after considering such views
and recommendations as may be submitted under subsection
(e) (but not later than 13 months before the start of the cal-
endar year for purposes of which it is prepared), a report
that—

(A) compares the rates of pay under the General
Schedule (disregarding any described in section
5302(8)(C)) 1 with the rates of pay generally paid to non-
Federal workers for the same levels of work within each
pay locality, as determined on the basis of appropriate sur-
veys that shall be conducted by the Bureau of Labor Sta-
tistics;

(B) based on data from such surveys, identifies each
locality in which a pay disparity exists and specifies the
size of each such pay disparity (before and after taking
into consideration any comparability payments payable);

(C) makes recommendations for appropriate com-
parability payments, in conformance with applicable re-
quirements of this section; and

(D) includes the views and recommendations sub-
mitted under subsection (e);
(2) after considering the report of his agent (including the

views and recommendations referred to in subsection
(e)(2)(C) 2, provide for or adjust comparability payments in con-
formance with applicable requirements of this section, effective
as of the beginning of the first applicable pay period com-
mencing on or after January 1 of the applicable year; and

(3) transmit to Congress a report of the actions taken
under paragraph (2) (together with a copy of the report sub-
mitted to him by his agent, including the views and rec-
ommendations referred to in subsection (e)(2)(C)) which shall—

(A) identify each pay locality;
(B) specify which localities have pay disparities in ex-

cess of 5 percent, and the size of the disparity existing in
each of those localities, according to the pay agent’s most
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recent report under paragraph (1) (before and after taking
into consideration any comparability payments payable);
and

(C) indicate the size of the respective comparability
payments (expressed as percentages) which will be in ef-
fect under paragraph (2) for the various pay localities spec-
ified under subparagraph (B) for the applicable calendar
year.

(e)(1) The President shall establish a Federal Salary Council of
9 members, of whom—

(A) 3 shall be chosen from among persons generally recog-
nized for their impartiality, knowledge, and experience in the
field of labor relations and pay policy; and

(B) 6 shall be representatives of employee organizations
which represent substantial numbers of employees holding
General Schedule positions, and who shall be selected giving
due consideration to such factors as the relative numbers of
employees represented by the various organizations, except
that not more than 3 members of the Council at any one time
shall be from a single employee organization, council, federa-
tion, alliance, association, or affiliation of employee organiza-
tions.

Members of the Council shall not receive pay by reason of their
service on the Council, nor shall members who are not otherwise
employees of the United States be considered employees by reason
of any such service. However, members under subparagraph (A)
may be paid expenses in accordance with section 5703. The Presi-
dent shall designate one of the members to serve as Chairman of
the Federal Salary Council. One of the 3 members under subpara-
graph (A) may be the Chairman of the Federal Prevailing Rate Ad-
visory Committee, notwithstanding the restriction under section
5347(a)(1), and such individual may also be designated to serve as
Chairman of the Federal Salary Council.

(2) The pay agent shall—
(A) provide for meetings with the Council and give thor-

ough consideration to the views and recommendations of the
Council and the individual views and recommendations, if any,
of the members of the Council regarding—

(i) the establishment or modification of pay localities;
(ii) the coverage of the surveys of pay localities con-

ducted by the Bureau of Labor Statistics under subsection
(d)(1)(A) (including, but not limited to, the occupations, es-
tablishment sizes, and industries to be surveyed, and how
pay localities are to be surveyed);

(iii) the process of comparing the rates of pay payable
under the General Schedule with rates of pay for the same
levels of work performed by non-Federal workers; and

(iv) the level of comparability payments that should be
paid in order to eliminate or reduce pay disparities in ac-
cordance with the requirements of this section;
(B) give thorough consideration to the views and rec-

ommendations of employee organizations not represented on
the Council regarding the subjects in subparagraph (A)(i)–(iv);
and
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1 Probably should be ‘‘within’’.

(C) include in its report to the President the views and rec-
ommendations submitted as provided in this subsection by the
Council, by any member of the Council, and by employee orga-
nizations not represented on the Council.
(f)(1) The pay agent may provide for such pay localities as the

pay agent considers appropriate, except that—
(A) each General Schedule position (excluding any outside

the continental United States, as defined in section 5701(6))
shall be included with 1 a pay locality; and

(B) the boundaries of pay localities shall be determined
based on appropriate factors which may include local labor
market patterns, commuting patterns, and practices of other
employers.
(2)(A) The establishment or modification of any such bound-

aries shall be effected by regulations which, notwithstanding sub-
section (a)(2) of section 553, shall be promulgated in accordance
with the notice and comment requirements of such section.

(B) Judicial review of any regulation under this subsection
shall be limited to whether or not it was promulgated in accordance
with the requirements referred to in subparagraph (A).

(g)(1) Except as provided in paragraph (2), comparability pay-
ments may not be paid at a rate which, when added to the rate
of basic pay otherwise payable to the employee involved, would
cause the total to exceed the rate of basic pay payable for level IV
of the Executive Schedule.

(2) The applicable maximum under this subsection shall be
level III of the Executive Schedule for—

(A) positions under subparagraphs (A)–(E) of subsection
(h)(1); and

(B) any positions under subsection (h)(1)(F) which the
President may determine.
(h)(1) For the purpose of this subsection, the term ‘‘position’’

means—
(A) a position to which section 5376 applies (relating to

certain senior-level positions);
(B) a Senior Executive Service position under section 3132;
(C) a position in the Federal Bureau of Investigation and

Drug Enforcement Administration Senior Executive Service
under section 3151;

(D) a position to which section 5372 applies (relating to ad-
ministrative law judges appointed under section 3105);

(E) a position to which section 5372a applies (relating to
contract appeals board members); and

(F) a position within an Executive agency not covered
under the General Schedule or any of the preceding subpara-
graphs, the rate of basic pay for which is (or, but for this sec-
tion, would be) no more than the rate payable for level IV of
the Executive Schedule;

but does not include—
(i) a position to which subchapter IV applies (relating to

prevailing rate systems);
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(ii) a position as to which a rate of pay is authorized under
section 5377 (relating to critical positions); or

(iii) a position to which subchapter II applies (relating to
the Executive Schedule).
(2)(A) Notwithstanding subsection (c)(4) or any other provision

of this section, but subject to subparagraph (B) and paragraph (3),
upon the request of the head of an Executive agency with respect
to 1 or more categories of positions, the President may provide that
each employee of such agency who holds a position within such cat-
egory, and within the particular locality involved, shall be entitled
to receive comparability payments.

(B) A request by an agency head or exercise of authority by the
President under subparagraph (A) shall cover—

(i) with respect to the positions under subparagraphs (A)
through (E) of paragraph (1), all positions described in the sub-
paragraph or subparagraphs involved (excluding any under
clause (i) or (ii) of such paragraph); and

(ii) with respect to the positions under paragraph (1)(F),
such positions as may be considered appropriate (excluding any
under clause (i) or (ii) of paragraph (1)).
(C) Notwithstanding subsection (c)(4) or any other provision of

law, but subject to paragraph (3), in the case of a category with po-
sitions that are in more than 1 Executive agency, the President
may, on his own initiative, provide that each employee who holds
a position within such category, and in the locality involved, shall
be entitled to receive comparability payments. No later than 30
days before an employee receives comparability payments under
this subparagraph, the President or the President’s designee shall
submit a detailed report to the Congress justifying the reasons for
the extension, including consideration of recruitment and retention
rates and the expense of extending locality pay.

(3) Comparability payments under this subsection—
(A) may be paid only in any calendar year in which com-

parability payments under the preceding provisions of this sec-
tion are payable with respect to General Schedule positions
within the same locality;

(B) shall take effect, within the locality involved, on the
first day of the first applicable pay period commencing on or
after such date as the President designates (except that no
date may be designated which would require any retroactive
payments), and shall remain in effect through the last day of
the last applicable pay period commencing during that cal-
endar year;

(C) shall be computed using the same percentage as is ap-
plicable, for the calendar year involved, with respect to General
Schedule positions within the same locality; and

(D) shall be subject to the applicable limitation under sub-
section (g).
(i) The Office of Personnel Management may prescribe regula-

tions, consistent with the provisions of this section, governing the
payment of comparability payments to employees.
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§ 5304a. Authority to fix an alternative level of com-
parability payments

(a) If, because of national emergency or serious economic condi-
tions affecting the general welfare, the President should consider
the level of comparability payments which would otherwise be pay-
able under section 5304 in any year to be inappropriate, the Presi-
dent shall—

(1) prepare and transmit to Congress, at least 1 month be-
fore those comparability payments (disregarding this section)
would otherwise become payable, a report describing the alter-
native level of payments which the President instead intends
to provide, including the reasons why such alternative level is
considered necessary; and

(2) implement the alternative level of payments beginning
on the same date as would otherwise apply, for the year in-
volved, under section 5304.
(b) The requirements set forth in paragraphs (2) and (3), re-

spectively, of section 5303(b) shall apply with respect to any deci-
sion to exercise any authority to fix an alternative level of com-
parability payments under this section.

§ 5305. Special pay authority
(a) Whenever the President finds that the Government’s re-

cruitment or retention efforts with respect to 1 or more occupations
in 1 or more areas or locations are, or are likely to become, signifi-
cantly handicapped, due to any of the circumstances described in
subsection (b), he may establish for the areas or locations involved,
with respect to individuals in positions paid under any of the pay
systems referred to in subsection (c), higher minimum rates of
basic pay for 1 or more grades or levels, occupational groups, se-
ries, classes, or subdivisions thereof, and may make corresponding
increases in all step rates of the pay range for each such grade or
level. However, a minimum rate so established may not exceed the
maximum pay rate prescribed by statute for the grade or level by
more than 30 percent, and no rate may be established under this
section (disregarding any amount payable under subsection (g)) in
excess of the rate of basic pay payable for level V of the Executive
Schedule. The President may authorize the exercise of the author-
ity conferred on him by this section by the Office of Personnel Man-
agement or, in the case of individuals not subject to the provisions
of this title governing appointment in the competitive service, by
such other agency as he may designate.

(b) The circumstances referred to in subsection (a) are—
(1) rates of pay offered by non-Federal employers being

significantly higher than those payable by the Government
within the area, location, occupational group, or other class of
positions under the pay system involved;

(2) the remoteness of the area or location involved;
(3) the undesirability of the working conditions or the na-

ture of the work involved (including exposure to toxic sub-
stances or other occupational hazards); or

(4) any other circumstances which the President (or an
agency duly authorized or designated by the President in ac-
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cordance with the last sentence of subsection (a)) considers ap-
propriate.
(c) Authority under subsection (a) may be exercised with re-

spect to positions paid under—
(1) a statutory pay system; or
(2) any other pay system established by or under Federal

statute for civilian positions within the executive branch.
(d) Within the limitations applicable under the preceding pro-

visions of this section, rates of pay established under this section
may be revised from time to time by the President or by such agen-
cy as he may designate. The actions and revisions have the force
and effect of statute.

(e) An increase in a rate of basic pay established under this
section is not an equivalent increase in pay within the meaning of
section 5335.

(f) The rate of basic pay established under this section and re-
ceived by an individual immediately before a statutory increase,
which becomes effective prior to, on, or after the date of enactment
of the statute, in the pay schedule applicable to such individual of
any pay system specified in subsection (c) of this section, shall be
initially adjusted, effective on the effective date of the statutory in-
crease, under conversion rules prescribed by the President or by
such agency as the President may designate.

(g)(1) The benefit of any comparability payments under section
5304 shall be available to individuals receiving rates of basic pay
established under this section to such extent as the President (or
his designated agency) considers appropriate, subject to paragraph
(2) and subsection (h).

(2) Payments under this subsection may not be made if, or to
the extent that, when added to basic pay otherwise payable, such
payments would cause the total to exceed the rate of basic pay pay-
able for level IV of the Executive Schedule.

(h) The rate of basic pay payable to an individual under this
section may not, at any time, be less than the rate which would
then be payable to such individual (taking comparability payments
under section 5304 into account) if this section had never been
enacted.

NOTE:

Sections 401–407 of the Federal Law Enforcement Pay Reform Act of 1990
(Public Law 101–509; 104 Stat. 1467; 5 U.S.C. 5305 note) provide as follows:
SEC. 401. SHORT TITLE.

This title may be cited as the ‘‘Federal Law Enforcement Pay Reform Act of
1990’’.
SEC. 402. DEFINITION.

For the purposes of this title, except as otherwise provided, the term ‘‘law en-
forcement officer’’ means any law enforcement officer within the meaning of section
5541(3) of title 5, United States Code, with respect to whom the provisions of chap-
ter 51 of such title apply.
SEC. 403. SPECIAL RATES FOR LAW ENFORCEMENT OFFICERS.

(a) Notwithstanding the procedures of section 5305 of title 5, United States
Code, as amended by section 101 of this Act, or similar provision of law, higher min-
imum rates and corresponding increases in all step rates of each designated General
Schedule grade shall be established for law enforcement officers in accordance with
the provisions of this section.



302CH. 53 (SUBCH I)—PAY COMPARABILITY SYSTEM

(b)(1) Effective on the first day of the first applicable pay period beginning on
or after January 1, 1992, the higher minimum rates to be established are as follows:

GS–3 ............................................................................................................................................................... Step 4
GS–4 ............................................................................................................................................................... Step 4
GS–5 ............................................................................................................................................................... Step 4
GS–6 ............................................................................................................................................................... Step 3
GS–7 ............................................................................................................................................................... Step 3
GS–8 ............................................................................................................................................................... Step 3
GS–9 ............................................................................................................................................................... Step 2
GS–10 ............................................................................................................................................................. Step 2

(2) Effective on the first day of the first applicable pay period beginning on or
after January 1, 1993, the higher minimum rates to be established are as follows:

GS–3 ............................................................................................................................................................... Step 7
GS–4 ............................................................................................................................................................... Step 7
GS–5 ............................................................................................................................................................... Step 8
GS–6 ............................................................................................................................................................... Step 6
GS–7 ............................................................................................................................................................... Step 5
GS–8 ............................................................................................................................................................... Step 3
GS–9 ............................................................................................................................................................... Step 2
GS–10 ............................................................................................................................................................. Step 2

(c) The higher minimum rates and corresponding higher rates for each step rate
of each designated grade shall apply to every law enforcement officer in the des-
ignated grades (except in the case of any law enforcement officer for whom a higher
rate is authorized under section 5305 of title 5, United States Code, as amended
by section 101 of this Act, or similar provision of law) in the same manner as rates
established under section 5305 of such title, as so amended, and may be increased
in accordance with subsection (f) of such section 5305.

(d) Any interim entry-level adjustment under section 209 of this Act which a
law enforcement officer is receiving shall be eliminated on the day before the effec-
tive date of the higher minimum rates under subsection (b)(1).
SEC. 404. SPECIAL PAY ADJUSTMENTS FOR LAW ENFORCEMENT OFFICERS IN SELECTED CIT-

IES.

(a) A law enforcement officer shall be paid any applicable special pay adjust-
ment in accordance with the provisions of this section, but such special pay adjust-
ment shall be reduced by the amount of any applicable interim geographic adjust-
ment under section 302 of this Act, any applicable locality-based comparability pay-
ment under section 5304 of title 5, United States Code, as amended by section 101
of this Act, and, to the extent determined appropriate by the Office of Personnel
Management, any applicable special rate of pay under section 5305 of such title, as
so amended, or any similar provision of law (other than section 403).

(b)(1) Except as provided in subsection (a), effective on the first day of the first
applicable pay period beginning on or after January 1, 1992, each law enforcement
officer whose post of duty is in one of the following areas shall receive an adjust-
ment, which shall be a percentage of the officer’s rate of basic pay, as follows:

Area Differential
Boston-Lawrence-Salem, MA-NH Consolidated Metropolitan Statistical Area .................................. 16%
Chicago-Gary-Lake County, IL-IN-WI Consolidated Metropolitan Statistical Area .......................... 4%
Los Angeles-Anaheim-Riverside, CA Consolidated Metropolitan Statistical Area ............................. 16%
New York-Northern New Jersey-Long Island, NY-NJ-CT Consolidated Metropolitan Statistical

Area ....................................................................................................................................................... 16%
Philadelphia-Wilmington-Trenton, PA-NJ-DE-MD Consolidated Metropolitan Statistical Area ..... 4%
San Francisco-Oakland-San Jose, CA Consolidated Metropolitan Statistical Area ........................... 16%
San Diego, CA Metropolitan Statistical Area ........................................................................................ 8%
Washington-Baltimore DC-MD-VA-WV Consolidated Metropolitan Statistical Area ........................ 4%

(2) In the case of any area specified in paragraph (1) that includes a portion,
but not all, of a county, the Office of Personnel Management may, at the request
of the head of 1 or more law enforcement agencies, extend the area specified in
paragraph (1) to include, for the purposes of this section, the entire county, if the
Office determines that such extension would be in the interests of good personnel
administration. Any such extension shall be applicable to each law enforcement offi-
cer whose post of duty is in the area of the extension.

(c)(1) A special pay adjustment under this section shall be administered, to the
extent practicable, in the same manner as a locality-based comparability payment
under section 5304 of title 5, United States Code, as amended by section 101 of this
Act, and shall be considered part of basic pay to the same degree as such a locality-
based comparability payment.

(2) The Office of Personnel Management may prescribe such regulations as it
considers necessary concerning the payment of special pay adjustments to law en-
forcement officers under this section.
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1 The word ‘‘and’’ probably should read ‘‘any’’. See section 101(a)(1) of Public Law 101–509 (104
Stat. 1429).

SEC. 405. SAME BENEFITS FOR OTHER LAW ENFORCEMENT OFFICERS.

(a) The appropriate agency head (as defined in subsection (c)) shall prescribe
regulations under which the purposes of sections 403, 404, and 407 shall be carried
out with respect to individuals holding positions described in subsection (b).

(b) This subsection applies with respect to any—
(1) special agent within the Diplomatic Security Service;
(2) probation officer (referred to in section 3672 of title 18, United States

Code); or
(3) pretrial services officer (referred to in section 3153 of title 18, United

States Code).
(c) For purposes of this section, the term ‘‘appropriate agency head’’ means—

(1) with respect to any individual under subsection (b)(1), the Secretary of
State; or

(2) with respect to any individual under subsection (b)(2) or (b)(3), the Di-
rector of the Administrative Office of the United States Courts.

SEC. 406. FBI NEW YORK FIELD DIVISION.

(a) The total pay of an employee of the Federal Bureau of Investigation assigned
to the New York Field Division before the date of September 29, 1993, in a position
covered by the demonstration project conducted under section 601 of the Intelligence
Authorization Act for Fiscal Year 1989 (Public Law 100–453) shall not be reduced
as a result of the termination of the demonstration project during the period that
employee remains employed after that date in a position covered by the demonstra-
tion project.

(b) Beginning on September 30, 1993, any periodic payment under section
601(a)(2) of the Intelligence Authorization Act for Fiscal Year 1989 for any such em-
ployee shall be reduced by the amount of any increase in basic pay under title 5,
United States Code, including the following provisions: an annual adjustment under
section 5303, locality-based comparability payment under section 5304, initiation or
increase in a special pay rate under section 5305, promotion under section 5334,
periodic step increase under section 5335, merit increase under section 5404, or
other increase to basic pay under any provision of law.
SEC. 407. RELOCATION PAYMENTS.

Notwithstanding section 5753(b)(1)(A) of title 5, United States Code, as added
by this Act, a law enforcement officer whose rate of basic pay is less than $60,000
may receive a relocation payment of up to $15,000 under section 5753.

§ 5306. Pay fixed by administrative action
(a) Notwithstanding sections 1341, 1342, and 1349–1351 and

subchapter II of chapter 15 of title 31—
(1) the rates of pay of—

(A) employees in the legislative, executive, and judicial
branches of the Government of the United States (except
employees whose pay is disbursed by the Secretary of the
Senate or the Chief Administrative Officer of the House of
Representatives) and of the government of the District of
Columbia, whose rates of pay are fixed by administrative
action under law and are not otherwise adjusted under
this subchapter;

(B) employees under the Architect of the Capitol,
whose rates of pay are fixed under section 166b–3a of title
40, and the Superintendent of Garages, House office build-
ings; and

(C) persons employed by the county committees estab-
lished under section 590h(b) of title 16; and
(2) and 1 minimum or maximum rate of pay (other than a

maximum rate equal to or greater than the maximum rate
then currently being paid under the General Schedule as a re-
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sult of a pay adjustment under section 5303 (or prior cor-
responding provision of law)), and any monetary limitation on
or monetary allowance for pay, applicable to employees de-
scribed in subparagraphs (A), (B), and (C) of paragraph (1);

may be adjusted, by the appropriate authority concerned, effective
at the beginning of the first applicable pay period commencing on
or after the day on which a pay adjustment becomes effective under
section 5303 (or prior provision of law), by whichever of the fol-
lowing methods the appropriate authority concerned considers
appropriate—

(i) by an amount or amounts not in excess of the pay ad-
justment provided under section 5303 for corresponding rates
of pay in the appropriate schedule or scale of pay;

(ii) if there are no corresponding rates of pay, by an
amount or amounts equal or equivalent, insofar as practicable
and with such exceptions and modifications as may be nec-
essary to provide for appropriate pay relationships between po-
sitions, to the amount of the pay adjustment provided under
section 5303; or

(iii) in the case of minimum or maximum rates of pay, or
monetary limitations of allowances with respect to pay, by an
amount rounded to the nearest $100 and computed on the
basis of a percentage equal or equivalent, insofar as practicable
and with such variations as may be appropriate, to the per-
centage of the pay adjustment provided under section 5303.
(b) An adjustment under subsection (a) in rates of pay, min-

imum or maximum rates of pay, the monetary limitations or allow-
ances with respect to pay, shall be made in such manner as the ap-
propriate authority concerned considers appropriate.

(c) This section does not authorize any adjustment in the rates
of pay of employees whose rates of pay are fixed and adjusted from
time to time as nearly as is consistent with the public interest in
accordance with prevailing rates or practices.

(d) This section does not impair any authority under which
rates of pay may be fixed by administrative action.

(e) Pay may not be paid, by reason of any exercise of authority
under this section, at a rate in excess of the rate of basic pay pay-
able for level V of the Executive Schedule.

§ 5307. Limitation on certain payments
(a)(1) Except as otherwise permitted by or under law, or as

otherwise provided under subsection (d), no allowance, differential,
bonus, award, or other similar cash payment under this title may
be paid to an employee in a calendar year if, or to the extent that,
when added to the total basic pay paid or payable to such employee
for service performed in such calendar year as an employee in the
executive branch (or as an employee outside the executive branch
to whom chapter 51 applies), such payment would cause the total
to exceed the annual rate of basic pay payable for level I of the Ex-
ecutive Schedule, as of the end of such calendar year.

(2) This section shall not apply to any payment under—
(A) subchapter III or VII of chapter 55 or section 5596;
(B) chapter 57 (other than section 5753, 5754, 5755, or

5757); or



305 Sec. 5307CH. 53 (SUBCH I)—PAY COMPARABILITY SYSTEM

(C) chapter 59 (other than section 5925, 5928, 5941(a)(2),
or 5948).
(b)(1) Any amount which is not paid to an employee in a cal-

endar year because of the limitation under subsection (a) shall be
paid to such employee in a lump sum at the beginning of the fol-
lowing calendar year.

(2) Any amount paid under this subsection in a calendar year
shall be taken into account for purposes of applying the limitations
under subsection (a) with respect to such calendar year.

(c) The Office of Personnel Management shall prescribe such
regulations as may be necessary to carry out this section (subject
to subsection (d)), including regulations (consistent with section
5582) concerning how a lump-sum payment under subsection (b)
shall be made with respect to any employee who dies before an
amount payable to such employee under subsection (b) is made.

(d)(1) Notwithstanding any other provision of this section, sub-
section (a)(1) shall be applied by substituting ‘‘the total annual
compensation payable to the Vice President under section 104 of
title 3’’ for ‘‘the annual rate of basic pay payable for level I of the
Executive Schedule’’ in the case of any employee who—

(A) is paid under section 5376 or 5383 of this title or sec-
tion 332(f), 603, or 604 of title 28; and

(B) holds a position in or under an agency which is de-
scribed in paragraph (2).
(2) An agency described in this paragraph is any agency which,

for purposes of the calendar year involved, has been certified under
this subsection as having a performance appraisal system which
(as designed and applied) makes meaningful distinctions based on
relative performance.

(3)(A) The Office of Personnel Management and the Office of
Management and Budget jointly shall promulgate such regulations
as may be necessary to carry out this subsection, including the cri-
teria and procedures in accordance with which any determinations
under this subsection shall be made.

(B) An agency’s certification under this subsection shall be for
a period of 2 calendar years, except that such certification may be
terminated at any time, for purposes of either or both of those
years, upon a finding that the actions of such agency have not re-
mained in conformance with applicable requirements.

(C) Any certification or decertification under this subsection
shall be made by the Office of Personnel Management, with the
concurrence of the Office of Management and Budget.

(4) Notwithstanding any provision of paragraph (3), any regu-
lations, certifications, or other measures necessary to carry out this
subsection with respect to employees within the judicial branch
shall be the responsibility of the Director of the Administrative Of-
fice of the United States Courts. However, the regulations under
this paragraph shall be consistent with those promulgated under
paragraph (3).
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SUBCHAPTER II—EXECUTIVE SCHEDULE PAY RATES

§ 5311. The Executive Schedule
The Executive Schedule, which is divided into five pay levels,

is the basic pay schedule for positions, other than Senior Executive
Service positions and positions in the Federal Bureau of Investiga-
tion and Drug Enforcement Administration Senior Executive Serv-
ice, to which this subchapter applies.

§ 5312. Positions at level I
Level I of the Executive Schedule applies to the following posi-

tions for which the annual rate of basic pay shall be the rate deter-
mined with respect to such level under chapter 11 of title 2, as ad-
justed by section 5318 of this title:

Secretary of State.
Secretary of the Treasury.
Secretary of Defense.
Attorney General.
Secretary of the Interior.
Secretary of Agriculture.
Secretary of Commerce.
Secretary of Labor.
Secretary of Health and Human Services.
Secretary of Housing and Urban Development.
Secretary of Transportation.
United States Trade Representative.
Secretary of Energy.
Secretary of Education.
Secretary of Veterans Affairs.
Secretary of Homeland Security.
Director of Office of Management and Budget.
Commissioner of Social Security, Social Security Adminis-

tration.
Director of National Drug Control Policy.
Chairman, Board of Governors of the Federal Reserve Sys-

tem.

§ 5313. Positions at level II
Level II of the Executive Schedule applies to the following posi-

tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Deputy Secretary of Defense.
Deputy Secretary of State.
Deputy Secretary of State for Management and Resources.
Administrator, Agency for International Development.
Administrator of the National Aeronautics and Space Ad-

ministration.
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Deputy Secretary of Veterans Affairs.
Deputy Secretary of Homeland Security.
Deputy Secretary of the Treasury.
Deputy Secretary of Transportation.
Chairman, Nuclear Regulatory Commission.
Chairman, Council of Economic Advisers.
Director of the Office of Science and Technology.
Director of Central Intelligence.
Secretary of the Air Force.
Secretary of the Army.
Secretary of the Navy.
Administrator, Federal Aviation Administration.
Director of the National Science Foundation.
Deputy Attorney General.
Deputy Secretary of Energy.
Deputy Secretary of Agriculture.
Director of the Office of Personnel Management.
Administrator, Federal Highway Administration.
Administrator of the Environmental Protection Agency.
Under Secretary of Defense for Acquisition, Technology,

and Logistics.
Deputy Secretary of Labor.
Deputy Director of the Office of Management and Budget.
Independent Members, Thrift Depositor Protection Over-

sight Board.
Deputy Secretary of Health and Human Services.
Deputy Secretary of the Interior.
Deputy Secretary of Education.
Deputy Secretary of Housing and Urban Development.
Deputy Director of Management, Office of Management

and Budget.
Director of the Office of Federal Housing Enterprise Over-

sight, Department of Housing and Urban Development.
Deputy Commissioner of Social Security, Social Security

Administration.
Administrator of the Community Development Financial

Institutions Fund.
Deputy Director of National Drug Control Policy.
Members, Board of Governors of the Federal Reserve Sys-

tem.
The Under Secretary of Transportation for Security.
Under Secretary of Transportation for Policy.

§ 5314. Positions at level III
Level III of the Executive Schedule applies to the following po-

sitions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Solicitor General of the United States.
Under Secretary of Commerce, Under Secretary of Com-

merce for Economic Affairs, Under Secretary of Commerce for
Export Administration and Under Secretary of Commerce for
Travel and Tourism.

Under Secretaries of State (6).
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Under Secretaries of the Treasury (3).
Administrator of General Services.
Administrator of the Small Business Administration.
Deputy Administrator, Agency for International Develop-

ment.
Chairman of the Merit Systems Protection Board.
Chairman, Federal Communications Commission.
Chairman, Board of Directors, Federal Deposit Insurance

Corporation.
Chairman, Federal Energy Regulatory Commission.
Chairman, Federal Trade Commission.
Chairman, Surface Transportation Board.
Chairman, National Labor Relations Board.
Chairman, Securities and Exchange Commission.
Chairman, Board of Directors of the Tennessee Valley Au-

thority.
Chairman, National Mediation Board.
Chairman, Railroad Retirement Board.
Chairman, Federal Maritime Commission.
Comptroller of the Currency.
Commissioner of Internal Revenue.
Under Secretary of Defense for Policy.
Under Secretary of Defense (Comptroller).
Under Secretary of Defense for Personnel and Readiness.
Under Secretary of Defense for Intelligence.
Deputy Administrator of the National Aeronautics and

Space Administration.
Deputy Directors of Central Intelligence (2).
Director of the Office of Emergency Planning.
Director of the Peace Corps.
Deputy Director, National Science Foundation.
President of the Export-Import Bank of Washington.
Members, Nuclear Regulatory Commission.
Members, Defense Nuclear Facilities Safety Board.
Director of the Federal Bureau of Investigation, Depart-

ment of Justice.
Administrator of the National Highway Traffic Safety Ad-

ministration.
Administrator of the Federal Motor Carrier Safety Admin-

istration.
Administrator, Federal Railroad Administration.
Chairman, National Transportation Safety Board.
Chairman of the National Endowment for the Arts the in-

cumbent of which also serves as Chairman of the National
Council on the Arts.

Chairman of the National Endowment for the Humanities.
Director of the Federal Mediation and Conciliation Service.
Federal Transit Administrator.
President, Overseas Private Investment Corporation.
Chairman, Postal Rate Commission.
Chairman, Occupational Safety and Health Review Com-

mission.
Governor of the Farm Credit Administration.
Chairman, Equal Employment Opportunity Commission.
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1 Indentation so in original.

Chairman, Consumer Product Safety Commission.
Under Secretaries of Energy (2).
Chairman, Commodity Futures Trading Commission.
Deputy United States Trade Representatives (3).
Chief Agricultural Negotiator.
Chairman, United States International Trade Commission.
Under Secretary of Commerce for Oceans and Atmosphere,

the incumbent of which also serves as Administrator of the Na-
tional Oceanic and Atmospheric Administration.

Associate Attorney General.
Chairman, Federal Mine Safety and Health Review Com-

mission.
Chairman, National Credit Union Administration Board.
Deputy Director of the Office of Personnel Management.
Under Secretary of Agriculture for Farm and Foreign Agri-

cultural Services.
Under Secretary of Agriculture for Food, Nutrition, and

Consumer Services.
Under Secretary of Agriculture for Natural Resources and

Environment.
Under Secretary of Agriculture for Research, Education,

and Economics.
Under Secretary of Agriculture for Food Safety.

Under Secretary of Agriculture for Marketing and Regulatory
Programs.1

Director, Institute for Scientific and Technological Co-
operation.

Under Secretary of Agriculture for Rural Development.
Administrator, Maritime Administration.
Executive Director, Property Review Board.
Deputy Administrator of the Environmental Protection

Agency.
Archivist of the United States.
Executive Director, Federal Retirement Thrift Investment

Board.
Deputy Under Secretary of Defense for Acquisition and

Technology.
Deputy Under Secretary of Defense for Logistics and Mate-

riel Readiness.
Director, Trade and Development Agency.
Under Secretary of Commerce for Technology.
Under Secretary for Health, Department of Veterans Af-

fairs.
Under Secretary for Benefits, Department of Veterans Af-

fairs.
Under Secretary for Memorial Affairs, Department of Vet-

erans Affairs.
Under Secretaries, Department of Homeland Security.
Director of the Bureau of Citizenship and Immigration

Services.
Director of the Office of Government Ethics.
Administrator for Federal Procurement Policy.
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1 So in law. Should have been caps and lowercase.
2 The amendment made by section 5(b)(1) of the Resolution Trust Corporation Completion Act

(Public Law 103–204; 107 Stat. 2382), striking the item ‘‘chief executive officer of the Resolution
Trust Corporation.’’, could not be executed.

3 So in law. Should probably have a period after ‘‘Education’’.

Administrator, Office of Information and Regulatory Af-
fairs, Office of Management and Budget.

Director of the Office of Thrift Supervision.
Chairperson of the Federal Housing Finance Board.
Executive Secretary, National Space Council.
Controller, Office of Federal Financial Management, Office

of Management and Budget.
chief executive officer, Resolution Trust Corporation.1, 2

Administrator, Research and Special Programs Adminis-
tration.

Under Secretary of Commerce for Intellectual Property
and Director of the United States Patent and Trademark Of-
fice.

Register of Copyrights.
Deputy Director for Demand Reduction, Office of National

Drug Control Policy.
Deputy Director for Supply Reduction, Office of National

Drug Control Policy.
Deputy Director for State and Local Affairs, Office of Na-

tional Drug Control Policy.
Commissioner of Customs, Department of Homeland Secu-

rity.
Under Secretary of Education 3

§ 5315. Positions at level IV
Level IV of the Executive Schedule applies to the following po-

sitions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Deputy Administrator of General Services.
Associate Administrator of the National Aeronautics and

Space Administration.
Assistant Administrators, Agency for International Devel-

opment (6).
Regional Assistant Administrators, Agency for Inter-

national Development (4).
Under Secretary of the Air Force.
Under Secretary of the Army.
Under Secretary of the Navy.
Assistant Secretaries of Agriculture (3).
Assistant Secretaries of Commerce (11).
Assistant Secretaries of Defense (9).
Assistant Secretaries of the Air Force (4).
Assistant Secretaries of the Army (5).
Assistant Secretaries of the Navy (4).
Assistant Secretaries of Health and Human Services (6).
Assistant Secretaries of the Interior (6).
Assistant Attorneys General (10).
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Assistant Secretaries of Labor (10), one of whom shall be
the Assistant Secretary of Labor for Veterans’ Employment
and Training.

Assistant Secretaries of the Treasury (7).
Members, United States International Trade Commission

(5).
Assistant Secretaries of Education (10).
General Counsel, Department of Education.
Inspector General, Department of Education.
Director of Civil Defense, Department of the Army.
Deputy Director of the Office of Emergency Planning.
Deputy Director of the Office of Science and Technology.
Deputy Director of the Peace Corps.
Assistant Directors of the Office of Management and

Budget (3).
General Counsel of the Department of Agriculture.
General Counsel of the Department of Commerce.
General Counsel of the Department of Defense.
General Counsel of the Department of Health and Human

Services.
Solicitor of the Department of the Interior.
Solicitor of the Department of Labor.
General Counsel of the National Labor Relations Board.
General Counsel of the Department of the Treasury.
First Vice President of the Export-Import Bank of

Washington.
Members, Council of Economic Advisers.
Members, Board of Directors of the Export-Import Bank of

Washington.
Members, Federal Communications Commission.
Member, Board of Directors of the Federal Deposit

Insurance Corporation.
Directors, Federal Housing Finance Board.
Members, Federal Energy Regulatory Commission.
Members, Federal Trade Commission.
Members, Surface Transportation Board.
Members, National Labor Relations Board.
Members, Securities and Exchange Commission.
Members, Board of Directors of the Tennessee Valley

Authority.
Members, Merit Systems Protection Board.
Members, Federal Maritime Commission.
Members, National Mediation Board.
Members, Railroad Retirement Board.
Director of Selective Service.
Associate Director of the Federal Bureau of Investigation,

Department of Justice.
Members, Equal Employment Opportunity Commission (4).
Director, Community Relations Service.
Members, National Transportation Safety Board.
General Counsel, Department of Transportation.
Deputy Administrator, Federal Aviation Administration.
Assistant Secretaries of Transportation (4).
Deputy Federal Highway Administrator.
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Administrator of the Saint Lawrence Seaway Development
Corporation.

Assistant Secretary for Science, Smithsonian Institution.
Assistant Secretary for History and Art, Smithsonian

Institution.
Deputy Administrator of the Small Business Administra-

tion.
Assistant Secretaries of Housing and Urban Development

(8).
General Counsel of the Department of Housing and Urban

Development.
Commissioner of Interama.
Federal Insurance Administrator, Federal Emergency

Management Agency.
Executive Vice President, Overseas Private Investment

Corporation.
Members, National Credit Union Administration Board (2).
Members, Postal Rate Commission (4).
Members, Occupational Safety and Health Review

Commission.
Deputy Under Secretaries of the Treasury (or Assistant

Secretaries of the Treasury) (2).
Members, Consumer Product Safety Commission (4).
Members, Commodity Futures Trading Commission.
Director of Nuclear Reactor Regulation, Nuclear Regu-

latory Commission.
Director of Nuclear Material Safety and Safeguards, Nu-

clear Regulatory Commission.
Director of Nuclear Regulatory Research, Nuclear Regu-

latory Commission.
Executive Director for Operations, Nuclear Regulatory

Commission.
President, Government National Mortgage Association, De-

partment of Housing and Urban Development.
Assistant Secretary of Commerce for Oceans and Atmos-

phere, the incumbent of which also serves as Deputy Adminis-
trator of the National Oceanic and Atmospheric Administra-
tion.

Director, Bureau of Prisons, Department of Justice.
Assistant Secretaries of Energy (6).
General Counsel of the Department of Energy.
Administrator, Economic Regulatory Administration, De-

partment of Energy.
Administrator, Energy Information Administration, De-

partment of Energy.
Inspector General, Department of Energy.
Director, Office of Science, Department of Energy.
Assistant Secretary of Labor for Mine Safety and Health.
Members, Federal Mine Safety and Health Review Com-

mission.
President, National Consumer Cooperative Bank.
Inspector General, Department of Health and Human

Services.
Inspector General, Department of Agriculture.
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Special Counsel of the Merit Systems Protection Board.
Inspector General, Department of Housing and Urban De-

velopment.
Chairman, Federal Labor Relations Authority.
Inspector General, Department of Labor.
Inspector General, Department of Transportation.
Inspector General, Department of Veterans Affairs.
Assistant Secretaries, Department of Homeland Security.
General Counsel, Department of Homeland Security.
Officer for Civil Rights and Civil Liberties, Department of

Homeland Security.
Chief Financial Officer, Department of Homeland Security.
Chief Information Officer, Department of Homeland Secu-

rity.
Inspector General, Department of Homeland Security.
Deputy Director, Institute for Scientific and Technological

Cooperation.
Director of the National Institute of Justice.
Director of the Bureau of Justice Statistics.
Chief Counsel for Advocacy, Small Business Administra-

tion.
Inspector General, Department of Defense.
Assistant Administrator for Toxic Substances, Environ-

mental Protection Agency.
Assistant Administrator, Office of Solid Waste, Environ-

mental Protection Agency.
Assistant Administrators, Environmental Protection

Agency (8).
Director of Operational Test and Evaluation, Department

of Defense.
Special Representatives of the President for arms control,

nonproliferation, and disarmament matters, Department of
State.

Administrator of the Health Care Financing Administra-
tion.

Director, National Institute of Standards and Technology,
Department of Commerce.

Inspector General, Department of State.
Director of Defense Research and Engineering.
Ambassadors at Large.
Assistant Secretary of Commerce and Director General of

the United States and Foreign Commercial Service.
Inspector General, Department of Commerce.
Inspector General, Department of the Interior.
Inspector General, Department of Justice.
Inspector General, Department of the Treasury.
Inspector General, Agency for International Development.
Inspector General, Environmental Protection Agency.
Inspector General, Export-Import Bank.
Inspector General, Federal Emergency Management

Agency.
Inspector General, General Services Administration.
Inspector General, National Aeronautics and Space Admin-

istration.
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1 Margin so in law. Probably should be moved 2 ems to the right.
2 Section 2305(b)(2) of Public Law 105–277 (105 Stat. 2681–825) made the following amend-

ment which could not be executed:
(2) CONFORMING AMENDMENT TO TITLE 5.—Section 5315 of title 5, United States

Code, is amended by striking ‘‘Assistant Secretaries of State (20)’’ and inserting ‘‘Assist-
ant Secretaries of State (24)’’.

3 So in law. Probably should end with a period.

Inspector General, Nuclear Regulatory Commission.
Inspector General, Office of Personnel Management.
Inspector General, Railroad Retirement Board.
Inspector General, Small Business Administration.
Inspector General, Tennessee Valley Authority.

Inspector General, Federal Deposit Insurance Corporation.1
Assistant Secretaries, Department of Veterans Affairs (7).
General Counsel, Department of Veterans Affairs.
Commissioner of Food and Drugs, Department of Health

and Human Services.
Chairman, Board of Veterans’ Appeals.
Administrator, Office of Juvenile Justice and Delinquency

Prevention.
Director, United States Marshals Service.
Inspector General, Resolution Trust Corporation.
Chairman, United States Parole Commission.
Chief Financial Officer, Department of Agriculture.
Chief Financial Officer, Department of Commerce.
Chief Financial Officer, Department of Education.
Chief Financial Officer, Department of Energy.
Chief Financial Officer, Department of Health and Human

Services.
Chief Financial Officer, Department of Housing and Urban

Development.
Chief Financial Officer, Department of Interior.
Chief Financial Officer, Department of Justice.
Chief Financial Officer, Department of Labor.
Chief Financial Officer, Department of State.
Chief Financial Officer, Department of Transportation.
Chief Financial Officer, Department of Treasury.
Chief Financial Officer, Department of Veterans Affairs.
Chief Financial Officer, Environmental Protection Agency.
Chief Financial Officer, National Aeronautics and Space

Administration.
Director, Bureau of the Census, Department of Commerce.
Director of the Institute of Museum and Library Services.
20 Assistant Secretaries of State 2 and 4 other State De-

partment officials to be appointed by the President, by and
with the advice and consent of the Senate.

Commissioner, Office of Navajo and Hopi Indian Reloca-
tion.

Inspector General, Central Intelligence Agency 3

Deputy Under Secretary of Defense for Policy.
Deputy Under Secretary of Defense for Personnel and

Readiness.
General Counsel of the Department of the Army.
General Counsel of the Department of the Navy.
General Counsel of the Department of the Air Force.
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Liaison for Community and Junior Colleges, Department of
Education.

Director of the Office of Educational Technology.
Director of the International Broadcasting Bureau.
Inspector General, Social Security Administration.
The Commissioner of Labor Statistics, Department of

Labor.
Administrator, Rural Utilities Service, Department of Agri-

culture.
Chief Information Officer, Department of Agriculture.
Chief Information Officer, Department of Commerce.
Chief Information Officer, Department of Defense (unless

the official designated as the Chief Information Officer of the
Department of Defense is an official listed under section 5312,
5313, or 5314 of this title).

Chief Information Officer, Department of Education.
Chief Information Officer, Department of Energy.
Chief Information Officer, Department of Health and

Human Services.
Chief Information Officer, Department of Housing and

Urban Development.
Chief Information Officer, Department of the Interior.
Chief Information Officer, Department of Justice.
Chief Information Officer, Department of Labor.
Chief Information Officer, Department of State.
Chief Information Officer, Department of Transportation.
Chief Information Officer, Department of the Treasury.
Chief Information Officer, Department of Veterans Affairs.
Chief Information Officer, Environmental Protection

Agency.
Chief Information Officer, National Aeronautics and Space

Administration.
Chief Information Officer, Agency for International Devel-

opment.
Chief Information Officer, Federal Emergency Manage-

ment Agency.
Chief Information Officer, General Services Administra-

tion.
Chief Information Officer, National Science Foundation.
Chief Information Officer, Nuclear Regulatory Agency.
Chief Information Officer, Office of Personnel Manage-

ment.
Chief Information Officer, Small Business Administration.
Assistant Directors of Central Intelligence (3).
General Counsel of the Central Intelligence Agency.
Principal Deputy Administrator, National Nuclear Security

Administration.
Additional Deputy Administrators of the National Nuclear

Security Administration (3), but if the Deputy Administrator
for Naval Reactors is an officer of the Navy on active duty, (2).

Deputy Under Secretary of Commerce for Intellectual
Property and Deputy Director of the United States Patent and
Trademark Office.
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1 Section 2(b)(2) of Public Law 102–359 instructed to strike ‘‘Additional Officers, Department
of Education (4)’’. The amendment probably should not have capitalized the word ‘‘Officers’’.

§ 5316. Positions at level V
Level V of the Executive Schedule applies to the following posi-

tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Administrator, Bonneville Power Administration, Depart-
ment of the Interior.

Administrator of the National Capital Transportation
Agency.

Associate Administrators of the Small Business Adminis-
tration (4).

Associate Administrators, National Aeronautics and Space
Administration (7).

Associate Deputy Administrator, National Aeronautics and
Space Administration.

Deputy Associate Administrator, National Aeronautics and
Space Administration.

Archivist of the United States.
Assistant Secretary of Health and Human Services for Ad-

ministration.
Assistant Attorney General for Administration.
Assistant and Science Adviser to the Secretary of the Inte-

rior.
Chairman, Foreign Claims Settlement Commission of the

United States, Department of Justice.
Assistant to the Secretary of Defense for Nuclear and

Chemical and Biological Defense Programs, Department of De-
fense.

Chairman of the Renegotiation Board.
Chairman of the Subversive Activities Control Board.
Chief Counsel for the Internal Revenue Service, Depart-

ment of the Treasury.
Additional officers, Department of Education (4).1
Commissioner, Federal Supply Service, General Services

Administration.
Director, United States Fish and Wildlife Service, Depart-

ment of the Interior.
Commissioner of Indian Affairs, Department of the Inte-

rior.
Commissioners, Indian Claims Commission (5).
Commissioner, Public Buildings Service, General Services

Administration.
Commissioner of Reclamation, Department of the Interior.
Commissioner of Vocational Rehabilitation, Department of

Health and Human Services.
Commissioner of Welfare, Department of Health and

Human Services.
Director, Defense Advanced Research Projects Agency, De-

partment of Defense.
Director, Bureau of Mines, Department of the Interior.
Director, Geological Survey, Department of the Interior.
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Deputy Commissioner of Internal Revenue, Department of
the Treasury.

Deputy General Counsel, Department of Defense.
Associate Director of the Federal Mediation and Concilia-

tion Service.
Associate Director for Volunteers, Peace Corps.
Associate Director for Program Development and Oper-

ations, Peace Corps.
Assistants to the Director of the Federal Bureau of Inves-

tigation, Department of Justice (2).
Assistant Directors, Office of Emergency Planning (3).
Fiscal Assistant Secretary of the Treasury.
General Counsel of the Agency for International Develop-

ment.
General Counsel of the Nuclear Regulatory Commission.
General Counsel of the National Aeronautics and Space

Administration.
Manpower Administrator, Department of Labor.
Members, Renegotiation Board.
Members, Subversive Activities Control Board.
Deputy Under Secretaries of Defense for Research and En-

gineering, Department of Defense (4).
Assistant Administrator of General Services.
Director, United States Travel Service, Department of

Commerce.
Administrator, Wage and Hour and Public Contracts Divi-

sion, Department of Labor.
Assistant Director (Program Planning, Analysis and Re-

search), Office of Economic Opportunity.
Deputy Director, National Security Agency.
Director, Bureau of Land Management, Department of the

Interior.
Director, National Park Service, Department of the Inte-

rior.
National Export Expansion Coordinator, Department of

Commerce.
Special Assistant to the Secretary of Defense.
Staff Director, Commission on Civil Rights.
Assistant Secretary for Administration, Department of

Transportation.
Director, United States National Museum, Smithsonian In-

stitution.
Director, Smithsonian Astrophysical Observatory, Smithso-

nian Institution.
Administrator of the Environmental Science Services Ad-

ministration.
Associate Directors of the Office of Personnel Management

(5).
Assistant Federal Highway Administrator.
Deputy Administrator of the National Highway Traffic

Safety Administration.
Deputy Administrator of the Federal Motor Carrier Safety

Administration.
Assistant Federal Motor Carrier Safety Administrator.
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Director, Bureau of Narcotics and Dangerous Drugs, De-
partment of Justice.

Vice Presidents, Overseas Private Investment Corporation
(3).

Deputy Administrator, Federal Transit Administration,
Department of Transportation.

General Counsel of the Equal Employment Opportunity
Commission.

Executive Director, Advisory Council on Historic Preserva-
tion.

Additional Officers, Department of Energy (14).
Additional officers, Nuclear Regulatory Commission (5).
Assistant Administrator for Coastal Zone Management,

National Oceanic and Atmospheric Administration.
Assistant Administrator for Fisheries, National Oceanic

and Atmospheric Administration.
Assistant Administrators (3), National Oceanic and Atmos-

pheric Administration.
General Counsel, National Oceanic and Atmospheric

Administration.
Members, Federal Labor Relations Authority (2) and its

General Counsel.
Additional officers, Institute for Scientific and Techno-

logical Cooperation (2).
Additional officers, Office of Management and Budget (6).
Associate Deputy Secretary, Department of Transpor-

tation.
Chief Scientist, National Oceanic and Atmospheric

Administration.
Director, Indian Health Service, Department of Health and

Human Services.
Commissioners, United States Parole Commission (8).
Commissioner, Administration on Children, Youth, and

Families.
Director, Bureau of Transportation Statistics.

§ 5317. Presidential authority to place positions at levels
IV and V

In addition to the positions listed in sections 5315 and 5316 of
this title, the President, from time to time, may place in levels IV
and V of the Executive Schedule positions held by not to exceed 34
individuals when he considers that action necessary to reflect
changes in organization, management responsibilities, or workload
in an Executive agency. Such an action with respect to a position
to which appointment is made by the President by and with the ad-
vice and consent of the Senate is effective only at the time of a new
appointment to the position. Notice of each action taken under this
section shall be published in the Federal Register, except when the
President determines that the publication would be contrary to the
interest of national security. The President may not take action
under this section with respect to a position the pay for which is
fixed at a specific rate by this subchapter or by statute enacted
after August 14, 1964.
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NOTE:

EXECUTIVE LEVEL I POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5312

President and other officers, U.S. Institute for Peace, NTE level I (Public Law 98–
525, sec. 1707(a); 78 Stat. 2656)

Postmaster General, NTE level I (39 U.S.C. 1003(a); Public Law 91–375, sec. 2; 84
Stat. 730)

EXECUTIVE LEVEL II POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5313

Chiefs of Mission, Class 1 (22 U.S.C. 3961; Public Law 96–465, sec. 401(a); 94 Stat.
2087)

Chairman, Administrative Conference of U.S. (5 U.S.C. 573(b)(1)) (established at
highest level of Chairman of an independent regulatory commission)

Chairman, Council on Environmental Quality (Public Law 91–190, sec. 206; 83 Stat.
856)

Director, FBI, Department of Justice (Public Law 90–351, sec. 1101, effectively su-
perseded 5 U.S.C. 5314; 82 Stat. 236)

Director, Office of Science and Technology Policy (Public Law 94–282, sec. 203; 90
Stat. 463)

Director, U.S. Information Agency (Reorg. Plan 2 of 1977, sec. 2; 91 Stat. 1636)
25 positions NTE level II, White House Office (3 U.S.C. 105(a)(2)(A); Public Law 95–

570, sec. 1(a); 92 Stat. 2445)
5 positions NTE level II, Assistance and Services for the Vice President (3 U.S.C.

106(a)(1)(A); Public Law 95–570, sec. 1(a); 92 Stat. 2447)
Director, U.S. International Development Cooperation Agency (Reorg. Plan 2 of

1979, sec. 2; 93 Stat. 1378)
Deputy Secretary of Commerce (Reorg. Plan 3 of 1979, sec. 2(b)(1); 93 Stat. 1382)
Chairman, National Critical Materials Council, Executive Office of the President,

NTE level II (Public Law 98–373, sec. 207(a); 98 Stat. 1252)
Unspecified number of positions for Assistance to the President for Unanticipated

Needs, NTE level II (3 U.S.C. 108(c); Public Law 95–570, sec. 2(a); 92 Stat. 2449)
Ambassador to United Nations (NTE level II) (Public Law 96–465, sec. 2206(a); 94

Stat. 2160; 22 U.S.C.287(g))
Director, Federal Emergency Management Agency (Reorganization Plan 3 of 1978;

92 Stat. 3788)

EXECUTIVE LEVEL III POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5314

Chiefs of Mission, Class 2 (22 U.S.C. 3961; Public Law 96–465, sec. 401(a); 94 Stat.
2087)

Director, ACTION (Public Law 93–113, sec. 401; 87 stat. 405)
Federal Co-Chairman, Appalachian Regional Commission (Public Law 94–188, sec.

104; 89 Stat. 1080)
Associate Directors (4), Office of Science and Technology Policy, NTE level III (Pub-

lic Law 94–282, sec. 203; 90 Stat. 463)
Administrator, Drug Enforcement Administration (Reorg. Plan 2 of 1973, sec. 5(a);

87 Stat. 1092)
Deputy Director, U.S. Information Agency (Reorg. Plan 2 of 1977, sec. 3; 91 Stat.

1636)
25 positions NTE level III, White House Office (3 U.S.C. 105(a)(2)(B); Public Law

95–570, sec. 1(a); 92 Stat. 2445)
6 positions NTE level III, Domestic Policy Staff, White House (3 U.S.C. 107(a)(1)(A);

Public Law 95–570, sec. 2(a); 92 Stat. 2448)
3 positions NTE level III, Assistance and Services for the Vice President (3 U.S.C.

106(a)(1)(B); Public Law 95–570, sec. 1(a); 92 Stat. 2447)
5 positions NTE level III, Office of Administration, White House (3 U.S.C.

107(b)(1)(A)(i); Public Law 95–570, sec. 2(a); 92 Stat. 2448)
Deputy Director, U.S. International Development Cooperation Agency (Reorg. Plan

2 of 1979, sec. 3; 93 Stat. 1379)
Members (2), National Critical Materials Council, Executive Office of the President

(Public Law 98–373, sec. 207(a); 98 Stat. 1252)
Executive Director, National Critical Materials Council, Executive Office of the

President (Public Law 98–373, sec. 208(a); 98 Stat. 1253)
Federal Inspector, Office of the Federal Inspector for Alaska Natural Gas Transpor-

tation System (Reorganization Plan 1 of 1979; 93 Stat. 1373)
Under Secretary of Commerce for International Trade (Reorganization Plan 3 of

1979; 93 Stat. 1382)
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Chairman, Farm Credit Administration Board (Public Law 99–205; 99 Stat. 1689;
12 U.S.C. 2242)

Special Assistant to the President for Agricultural Trade and Food Aid, Executive
Office of the President (Public Law 99–260, sec. 4(d); 100 Stat. 49)

Member (1), Farm Credit System Assistance Board (WAE, NTE level III) (Public
Law 100–233; 101 Stat. 1586; 12 U.S.C. 2278a–2)

President, James Madison Memorial Fellowship Foundation (NTE level III) (Public
Law 101–208; 103 Stat. 1836)

EXECUTIVE LEVEL IV POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5315

Chiefs of Mission, Class 3 (22 U.S.C. 3961; Public Law 96–465, sec. 401(a); 94 Stat.
2087)

Members (2), Council on Environmental Quality (Public Law 91–190, sec. 206; 83
Stat. 856)

Directors (8), Overseas Private Investment Corporation (WAE) (Public Law 91–175,
sec. 105; 83 Stat. 811)

Chairman, International Joint Commission, U.S. and Canada (State Dept.) (by Pres-
idential memorandum of 4/3/86, under 22 U.S.C. 268, pursuant to treaty of 1/11/
09)

Deputy Director, ACTION (Public Law 93–113, sec. 401; 87 Stat. 405)
Associate Directors (2), U.S. International Development Cooperation Agency (Reorg.

Plan 2 of 1979, sec. 4; 93 Stat. 1379)
Commissioners (8), Commission on Civil Rights (WAE) (Public Law 98–183, sec.

4(a); 97 Stat. 1304)
Deputy Chief Medical Director, Department of Veterans Affairs (Pay set under 5

U.S.C., ch. 53, subch. I, but may not be paid more than level IV) (38 U.S.C.
4107(d)(3); Public Law 94–123, sec. 2(b)(3); 89 Stat. 670)

Members (6), Federal Election Commission (Public Law 93–443, sec. 208(a); 88 Stat.
1281)

Staff Director, Federal Election Commission (Public Law 93–443, sec. 208(a); 88
Stat. 1282)

Associate Directors (4), U.S. Information Agency (Reorg. Plan 2 of 1977, sec. 4; 91
Stat. 1636)

Assistant Secretary for Communications and Information, Department of Commerce
(Reorg. Plan 1 of 1977, sec. 4; 91 Stat. 1633)

Director, Office of Alcohol Fuels, Department of Energy (Public Law 96–294, sec.
220(a); 94 Stat. 696)

Federal Cochairman, Alaska Land Use Council (Public Law 96–487, sec. 1201(e)(1);
94 Stat. 2467)

Assistant Secretary for Patents and Trademarks, Department of Commerce (Public
Law 97–366, sec. 4; 96 Stat. 1760)

U.S. Attorneys, Assistant U.S. Attorneys, and attorneys appointed under 28 U.S.C.
543, NTE level IV (28 U.S.C. 548; Public Law 98–473, sec. 1701(a); 98 Stat. 2185)

U.S. Trade Representative, NTE 20 level IV officers (Public Law 99–272, sec. 13023;
100 Stat. 307–308)

Independent Counsel(s) (WAE) (28 U.S.C. 594(b); Public Law 95–521, sec. 601(a); 92
Stat. 1870)

Director, Office of Minority Economic Impact, Department of Energy (Public Law
95–619, sec. 611) (92 Stat. 3284)

Director, Office of Civilian Radioactive Waste Management, Department of Energy
(Public Law 97–425, sec. 304) (96 Stat. 2261)

Chairman, National Indian Gaming Commission, Department of Interior (Public
Law 100–497, sec. 5) (102 Stat. 2470)

Members (2) Cost Accounting Standards Board, Office of Federal Procurement Pol-
icy, Office of Management and Budget (Public Law 100–679, sec. 5) (102 Stat.
4060)

President, Inter-American Foundation (Public Law 91–175, sec. 401(l); 83 Stat. 824;
22 U.S.C. 290f(l))

Deputy Director, Federal Emergency Management Agency (Reorganization Plan 3 of
1978; 92 Stat. 3788)

Associate Directors (2), Federal Emergency Management Agency (Reorganization
Plan 3 of 1978; 92 Stat. 3788)

Administrator, U.S. Fire Administration, Federal Emergency Management Agency
(Public Law 93–498; 15 U.S.C. 2204)

President, African Development Foundation (Public Law 96–533; 94 Stat. 3154; 22
U.S.C. 290h–5(d))
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Members (2), Farm Credit Administration Board (Public Law 99–205; 99 Stat. 1689;
12 U.S.C. 2242)

Deputy Administrator, Drug Enforcement Administration, Department of Justice
(Public Law 100–690, sec. 6153(c))

Coordinator, Office of the Coordinator for International Communications and Infor-
mation Policy, Department of State (22 U.S.C. 2707(b))

Director, Office of Foreign Missions, Department of State (22 U.S.C. 4303(a))
Register of Copyrights (Public Law 101–319; 104 Stat. 290)
Executive Director, Morris K. Udall Scholarship and Excellence in National Envi-

ronmental Policy Foundation (Public Law 102– 259; 106 Stat. 80)
Members (9), Jacob Javits Fellows Program Fellowship Board (NTE level IV) (Public

Law 102–325; 106 Stat. 766)
Members, National Capital Planning Commission (Public Law 102–381; 106 Stat.

1414)
Director, Commission on National and Community Service (NTE level IV) (Public

Law 102–384; 106 Stat. 1457)
United States Executive Directors (8), International Bank for Reconstruction and

Development, Inter-American Development Bank, Asian Development Bank,
Asian Development Fund, African Development Bank, African Development Fund,
International Monetary Fund, and European Bank for Reconstruction and Devel-
opment (NTE level IV) (Public Law 102–391, sec. 572; 106 Stat. 1683)

EXECUTIVE LEVEL V POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5316

Chiefs of Missions Class 4 (22 U.S.C. 3961; Public Law 96–465, sec. 401(a); 94 Stat.
2087)

Executive Director, Advisory Commission on Intergovernmental Relations, NTE
level V (Public Law 89–733, sec. 4; 80 Stat. 1162)

Members (3), Postal Service Advisory Council (WAE) (39 U.S.C. 206(c); Public Law
91–375; 84 Stat. 722)

Commissioners (2), International Joint Commission, U.S. and Canada (WAE) (fixed
by Pres. Memos of 10/4/68 and 3/2/70, pursuant to 22 U.S.C. 268)

Assoc. Director for Domestic and Anti-Poverty Operations, ACTION (Public Law 98–
288, sec. 17(2); 98 Stat. 194)

Members (9), Board for International Broadcasting (WAE) (Public Law 93–129, sec.
3(b)(5); 87 Stat. 458)

Alternate to Federal Co-Chairman, Appalachian Regional Commission (Public Law
94–188, sec. 104; 89 Stat. 1080)

General Counsel, Federal Election Commission (Public Law 93–443, sec. 208(a); 88
Stat. 1282)

Members (9), Advisory Board for Radio Broadcasting to Cuba (WAE) (Public Law
98–111, sec. 5(e); 97 Stat. 751)

Director, Office of Surface Mining, Reclamation and Enforcement, Department of In-
terior (Public Law 95–240) (92 Stat. 109)

Members (2) National Indian Gaming Commission, Department of Interior (Public
Law 100–497, sec. 5) (102 Stat. 2470)

Associate Director, Federal Emergency Management Agency (Reorganization Plan 3
of 1978; 92 Stat. 3788)

Director, National Institute of Handicapped Research, Department of Education
(Public Law 95–602 and 96–88; 20 U.S.C. 3441)

Commissioners (3), Copyright Royalty Tribunal (Public Law 101–319; 104 Stat. 290)
Members (9), Panama Canal Commission (Public Law 101–510; 104 Stat. 1846; 22

U.S.C. 3612)
Executive Secretary, Christopher Columbus Fellowship Foundation (Public Law

102–281; 106 Stat. 144)
Employees (2), Commission on National and Community Service (NTE level V)

(Public Law 102–384; 106 Stat. 1457)
Alternate United States Executive Directors (8), International Bank for Reconstruc-

tion and Development, Inter-American Development Bank, Asian Development
Bank, Asian Development Fund, African Development Bank, African Development
Fund, International Monetary Fund, and European Bank for Reconstruction and
Development (Public Law 102–391, sec. 572; 106 Stat. 1683).

Special Counsel, Financial Institutions Fraud Unit, Department of Justice (Public
Law 101–647, sec. 2537(c); terminates on Nov. 29, 1995)
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1 Section 704(a)(1) of the Ethics Reform Act of 1989 (Public Law 101–194; 103 Stat. 1716) pro-
vides as follows:

SEC. 704. REVISION IN METHOD BY WHICH ANNUAL PAY ADJUSTMENTS FOR
CERTAIN EXECUTIVE, LEGISLATIVE, AND JUDICIAL POSITIONS ARE TO BE
MADE.
(a) PERCENT CHANGE IN THE EMPLOYMENT COST INDEX.—

(1) METHOD FOR COMPUTING PERCENT CHANGE IN THE ECI.—
(A) DEFINITIONS.—For purposes of this paragraph—

(i) the term ‘‘Employment Cost Index’’ or ‘‘ECI’’ means the Employment Cost
Index (wages and salaries, private industry workers) published quarterly by the
Bureau of Labor Statistics; and

(ii) the term ‘‘base quarter’’ means the 3-month period ending on December 31
of a year.

(B) METHOD.—For purposes of the provisions of law amended by paragraph (2), the
‘‘most recent percentage change in the ECI’’, as of any date, shall be one-half of 1 per-
cent less than the percentage (rounded to the nearest one-tenth of 1 percent) derived
by—

(i) reducing—
(I) the ECI for the last base quarter prior to that date, by
(II) the ECI for the second to last base quarter prior to that date,

POSITIONS PLACED IN LEVELS IV AND V BY THE PRESIDENT UNDER 5 U.S.C. 5317 (E.O.
12154, SEPTEMBER 4, 1979)

Level IV

Counselor to the Secretary, Department of the Treasury (Executive Order 12236, 9/
3/80)

Deputy Under Secretary for International Labor Affairs, Department of Labor
Administrator, Substance Abuse and Mental Health Services Administration, De-

partment of Health and Human Services
Executive Secretary of the National Security Council (Executive Order 12422, 5/20/

83)
Comptroller of the Department of Defense. (Executive Order 12678, 4/28/89).
Assistant Secretary of the Air Force (1). (Executive Order 12679, 6/23/89).
Director, Office for Victims of Crime, Department of Justice. (Executive Order

12749, 2/4/91).
Director, Bureau of Justice Assistance, Department of Justice. (Executive Order

12749, 2/4/91).
Director of the National Institutes of Health. (Executive Order 12758, 4/5/91).
Members, Chemical Safety and Hazard Investigation Board (5). (Executive Order

12814, 9/10/92).
Commissioner on Aging, Department of Health and Human Services (Executive

Order 12841, 3/9/93)

Level V

Deputy Assistant Secretary of Defense for Reserve Affairs, Department of Defense
Executive Director, Pension Benefit Guaranty Corporation, Department of Labor
Executive Assistant and Counselor to the Secretary, Department of Labor
Deputy Under Secretary for Education, Department of Education (Executive Order

12237, September 3, 1980)

§ 5318. Adjustments in rates of pay
(a) Subject to subsection (b), effective at the beginning of the

first applicable pay period commencing on or after the first day of
the month in which an adjustment takes effect under section 5303
of this title in the rates of pay under the General Schedule, the an-
nual rate of pay for positions at each level of the Executive Sched-
ule shall be adjusted by an amount, rounded to the nearest mul-
tiple of $100 (or if midway between multiples of $100, to the next
higher multiple of $100), equal to the percentage of such annual
rate of pay which corresponds to the most recent percentage change
in the ECI (relative to the date described in the next sentence), as
determined under section 704(a)(1) of the Ethics Reform Act of
1989.1 The appropriate date under this sentence is the first day of
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(ii) dividing the difference under clause (i) by the ECI for the base quarter re-
ferred to in clause (i)(II), and

(iii) multiplying the quotient under clause (ii) by 100,
except that no percentage change determined under this paragraph shall be—

(I) less than zero; or
(II) greater than 5 percent.

the fiscal year in which such adjustment in the rates of pay under
the General Schedule takes effect.

(b) In no event shall the percentage adjustment taking effect
under subsection (a) in any calendar year (before rounding), in any
rate of pay, exceed the percentage adjustment taking effect in such
calendar year under section 5303 in the rates of pay under the
General Schedule.

NOTE:

ORGANIC STATUTE FOR THE CITIZENS’ COMMISSION ON PUBLIC SERVICE
AND COMPENSATION

(Section 225 of Public Law 90–206 (81 Stat. 613, 642), as amended by section
6(a) of Public Law 91–375 (84 Stat. 719, 775), section 206(a) of Public Law 94–82
(89 Stat. 419, 423), section 401 of Public Law 95–19 (91 Stat. 39, 45), section 301
of Public Law 95–598 (92 Stat. 2549, 2688), section 143 of Public Law 97–164 (96
Stat. 45), section 135 of Public Law 99–190, section 101(a) of Public Law 100–202,
and section 701 of Public Law 101–194.)

CITIZENS’ COMMISSION ON PUBLIC SERVICE AND COMPENSATION

SEC. 225. (a) ESTABLISHMENT OF COMMISSION.—There is hereby established a
commission to be known as the Citizens’ Commission on Public Service and Com-
pensation. (hereinafter referred to as the ‘‘Commission’’).

(b) MEMBERSHIP.—
(1) The Commission shall be composed of 11 members, who shall be ap-

pointed from private life as follows:
(A) 2 appointed by the President of the United States;
(B) 1 appointed by the President pro tempore of the Senate, upon the

recommendation of the majority and minority leaders of the Senate;
(C) 1 appointed by the Speaker of the House of Representatives;
(D) 2 appointed by the Chief Justice of the United States; and
(E) 5 appointed by the Administrator of General Services in accordance

with paragraph (4).
(2) No person shall serve as a member of the Commission who is—

(A) an officer or employee of the Federal Government;
(B) registered (or required to register) under the Federal Regulation of

Lobbying Act; or
(C) a parent, sibling, spouse, child, or dependent relative, of anyone

under subparagraph (A) or (B).
(3) The persons appointed under subparagraphs (A) through (D) of para-

graph (1) shall be selected without regard to political affiliation, and should be
selected from among persons who have experience or expertise in such areas as
government, personnel management, or public administration.

(4) The Administrator of General Services shall by regulation establish pro-
cedures under which persons shall be selected for appointment under paragraph
(1)(E). Such procedures—

(A) shall be designed in such a way so as to provide for the maximum
degree of geographic diversity practicable among members under paragraph
(1)(E);

(B) shall include provisions under which those members shall be chosen
by lot from among names randomly selected from voter registration lists;
and

(C) shall otherwise comply with applicable provisions of this subsection.
(5) The chairperson shall be designated by the President.
(6) A vacancy in the membership of the Commission shall be filled in the

manner in which the original appointment was made.
(7) Each member of the Commission shall be paid at the rate of $100 for

each day such member is engaged upon the work of the Commission and shall
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1 Positions covered by these subsections are: the Comptroller General of the United States and
Deputy Comptroller General; the General Counsel, GAO; the Librarian and Deputy Librarian
of Congress, and the Architect and Assistant Architect of the Capitol.

be allowed travel expenses, including a per diem allowance, in accordance with
section 5703 of title 5, United States Code, when engaged in the performance
of services for the Commission.

(8)(A) The terms of office of persons first appointed as members of the Com-
mission shall be for the period of the 1993 fiscal year of the Federal Govern-
ment, and shall begin not later than February 14, 1993.

(B) After the close of the 1993 fiscal year of the Federal Government, per-
sons shall be appointed as members of the Commission with respect to every
fourth fiscal year following the 1993 fiscal year. The terms of office of persons
so appointed shall be for the period of the fiscal year with respect to which the
appointment is made, except that, if any appointment is made after the begin-
ning and before the close of any such fiscal year, the term of office based on
such appointment shall be the remainder of such fiscal year.

(C)(i) Notwithstanding any provision of subparagraph (A) or (B), members
of the Commission may continue to serve after the close of a fiscal year, if the
date designated by the President under subsection (g) (relating to the date by
which the Commission is to submit its report to the President) is subsequent
to the close of such fiscal year, and only if or to the extent necessary to allow
the Commission to submit such report.

(ii) Notwithstanding any provision of subsection (c), authority under such
subsection shall remain available, after the close of a fiscal year, so long as
members of the Commission continue to serve.
(c) PERSONNEL OF COMMISSION.—

(1) Without regard to the provisions of title 5, United States Code, gov-
erning appointments in the competitive service, and the provisions of chapter
51 and subchapter III of chapter 53 of such title, relating to classification and
General Schedule pay rates, and on a temporary basis for periods covering all
or part of any fiscal year referred to in subparagraphs (A) and (B) of subsection
(b)(8) of this section—

(A) the Commission is authorized to appoint an Executive Director and
fix his basic pay at the rate provided for level V of the Executive Schedule
by section 5316 of title 5, United States Code; and

(B) with the approval of the Commission, the Executive Director is au-
thorized to appoint and fix the basic pay (at respective rates not in excess
of the maximum rate of the General Schedule in section 5332 of title 5,
United States Code) of such additional personnel as may be necessary to
carry out the function of the Commission.
(2) Upon the request of the Commission, the head of any department, agen-

cy, or establishment of any branch of the Federal Government is authorized to
detail, on a reimbursable basis, for periods covering all or part of any fiscal year
referred to in subparagraphs (A) and (B) of subsection (b)(8) of this section, any
of the personnel of such department, agency, or establishment to assist the
Commission in carrying out its function.
(d) USE OF UNITED STATES MAILS BY COMMISSION.—The Commission may use

the United States mails in the same manner and upon the same conditions as other
departments and agencies of the United States.

(e) ADMINISTRATIVE SUPPORT SERVICES.—The Administrator of General Services
shall provide administrative support services for the Commission on a reimbursable
basis.

(f) FUNCTION.—The Commission shall conduct, in each of the respective fiscal
years referred to in subparagraphs (A) and (B) of subsection (b)(8) of this section,
a review of the rates of pay of—

(A) the Vice President of the United States, Senators, Members of the
House of Representatives, the Resident Commissioner from Puerto Rico, the
Speaker of the House of Representatives, the President pro tempore of the Sen-
ate, and the majority and minority leaders of the Senate and the House of Rep-
resentatives;

(B) offices and positions in the legislative branch referred to in subsections
(a), (b), (c), and (d) 1 of section 203 of the Federal Legislative Salary Act of 1964
(78 Stat. 415; Public Law 88–426);

(C) justices, judges, and other personnel in the judicial branch referred to
in section 403 of the Federal Judicial Salary Act of 1964 (78 Stat. 434; Public
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1 Positions covered by this subparagraph are: the Chief Justice of the United States and Asso-
ciate Justices; circuit judges; district judges; judges of Court of Claims and the Court of Customs
and Patent Appeals (now replaced by judges of the United States Court of Appeals for the Fed-
eral Circuit); judges of the Customs Court; the Director and the Deputy Director of the Adminis-
trative Office of the United States Courts; Commissioners of the Court of Claims (now known
as judges of the United States Claims Court), and judges of the Tax Court and of the Court
of Military Appeals.

Law 88–426); except bankruptcy judges, but including the judges of the United
States Claims Court;1

(D) offices and positions under the Executive Schedule in subchapter II of
chapter 53 of title 5, United States Code; and

(E) the Governors of the Board of Governors of the United States Postal
Service appointed under section 202 of title 39, United States Code.

Such review by the Commission shall be made for the purpose of determining and
providing—

(i) the appropriate pay levels and relationships between and among the re-
spective offices and positions covered by such review, and

(ii) the appropriate pay relationships between such offices and positions and
the offices and positions subject to the provisions of chapter 51 and subchapter
III of chapter 53 of title 5, United States Code, relating to classification and
General Schedule pay rates.

In reviewing the rates of pay of the offices or positions referred to in subparagraph
(D) of this subsection, the Commission shall determine and consider the appro-
priateness of the executive levels of such offices and positions.

(g) REPORT BY COMMISSION TO THE PRESIDENT WITH RESPECT TO PAY.—The
Commission shall submit to the President a report of the results of each review con-
ducted by the Commission with respect to rates of pay for, purview of subpara-
graphs (A), (B), (C), and (D) of subsection (f) of this section, together with the rec-
ommendations. Each such report shall be submitted on such date and the President
may designate but not later than December 15 next following the close of the fiscal
year in which the review is conducted by the Commission.

(h) RECOMMENDATIONS OF THE PRESIDENT WITH RESPECT TO PAY.—
(1) After considering the report and recommendations of the Commission

submitted under subsection (g), the President shall transmit to Congress his
recommendations with respect to the exact rates of pay, the offices and positions
within the purview of subparagraphs (A), (B), (C), and (D) of subsection (f),
which the President considers to be fair and reasonable in light of the Commis-
sion’s report and recommendations, the prevailing market value of the services
rendered in the offices and positions involved, the overall economic condition of
the country, and the fiscal condition of the Federal Government.

(2) The President shall transmit his recommendations under this subsection
to Congress on the first Monday after January 3 of the first calendar year be-
ginning after the date on which the Commission submits its report and rec-
ommendations to the President under subsection (g).
(i) EFFECTIVE DATE OF RECOMMENDATIONS OF THE PRESIDENT.—

(1) None of the President’s recommendations under subsection (h) shall
take effect unless approved under paragraph (2).

(2)(A) The recommendations of the President under subsection (h) shall be
considered approved under this paragraph if there is enacted into law a bill or
joint resolution approving such recommendations in their entirety. This bill or
joint resolution shall be passed by recorded vote to reflect the vote of each Mem-
ber of Congress thereon.

(B)(i) The provisions of this subparagraph are enacted by the Congress—
(I) as an exercise of the rulemaking power of the Senate and the House

of Representatives and as such shall be considered as part of the rules of
each House, and shall supersede other rules only to the extent that they
are inconsistent therewith; and

(II) with full recognition of the constitutional right of either House to
change the rules (so far as they relate to the procedures of that House) at
any time, in the same manner, and to the same extent as in the case of
any other rule of that House.
(ii) During the 60-calendar-day period beginning on the date that the Presi-

dent transmits his recommendations to the Congress under subsection (h), it
shall be in order as a matter of highest privilege in each House of Congress to
consider a bill or joint resolution, if offered by the majority leader of such House
(or a designee), approving such recommendations in their entirety.



326CH. 53 (SUBCH II)—EXECUTIVE SCHEDULE PAY RATES

1 Error exists in amendment to subsection (j), made by § 135(f) of Public Law 99–190. Executed
according to probable intent.

(3) Except as provided in paragraph (4), any recommended pay adjustment
approved under paragraph (2) shall take effect as of the date proposed by the
President under subsection (h) with respect to such adjustment.

(4)(A) Notwithstanding the approval of the President’s pay recommenda-
tions in accordance with paragraph (2), none of those recommendations shall
take effect unless, between the date on which the bill or resolution approving
those recommendations is signed by the President (or otherwise becomes law)
and the earliest date as of which the President proposes (under subsection (h))
that any of those recommendations take effect, an election of Representatives
shall have intervened.

(B) For purposes of this paragraph, the term ‘‘election of Representatives’’
means an election held on the Tuesday following the first Monday of November
in any even-numbered calendar year.
(j) EFFECT OF RECOMMENDATIONS OF THE PRESIDENT ON EXISTING LAW AND

PRIOR PRESIDENTIAL RECOMMENDATIONS.—The recommendations of the President
taking effect as provided in subsection (i) of this section shall 1 be held and consid-
ered to modify, supersede, or render inapplicable, as the case may be, to the extent
inconsistent therewith—

(A) all provisions of law enacted prior to the effective date or dates of all
or part (as the case may be) of such recommendations, (other than any provision
of law enacted with respect to such recommendations in the period beginning
on the date the President transmits his recommendations to the Congress under
subsection (h) and ending on the date of their approval under subsection (i)(2)),
and

(B) any prior recommendations of the President which take effect under
this section.
(k) PUBLICATION OF RECOMMENDATIONS OF THE PRESIDENT.—The recommenda-

tions of the President which take effect shall be printed in the Statutes at Large
in the same volume as public laws and shall be printed in the Federal Register and
included in the Code of Federal Regulations.

(l) REQUIREMENTS APPLICABLE TO RECOMMENDATIONS.—Notwithstanding any
other provision of this section, the recommendations submitted by the Commission
to the President under subsection (g) and the recommendations transmitted by the
President to the Congress under subsection (h), shall be in conformance with the
following:

(1) Any recommended pay adjustment shall specify the date as of which it
is proposed that such adjustment take effect.

(2) The proposed effective date of a pay adjustment may occur no earlier
than January 1 of the second fiscal year, and no later than December 31 next
following the close of the fifth fiscal year, beginning after the fiscal year in
which the Commission conducts its review under subsection (f).

(3)(A)(i) The rates of pay recommended for the Speaker of the House of Rep-
resentatives, the Vice President of the United States, and the Chief Justice of
the United States, respectively, shall be equal.

(ii) The rates of pay recommended for the majority and minority leaders of
the Senate and the House of Representatives, the President pro tempore of the
Senate, and each office or position under section 5312 of title 5, United States
Code (relating to level I of the Executive Schedule), respectively shall be equal.

(iii) The rates of pay recommended for a Senator, a Member of the House
of Representatives, the Resident Commissioner from Puerto Rico, a Delegate to
the House of Representatives, a judge of a district court of the United States,
a judge of the United States Court of International Trade, and each office or
position under section 5313 of title 5, United States Code (relating to level II
of the Executive Schedule,) respectively, shall be equal.

(B) Nothing in this subsection shall be considered to require that the rate
recommended for any office or position by the President under subsection (h)
be the same as the rate recommended for such office or position by the Commis-
sion under subsection (g).
(m) ADDITIONAL FUNCTION.—The Commission shall, whenever it conducts a re-

view under subsection (f), also conduct a review under the subsection relating to any
recruitment or retention problems, and any public policy issues involved in main-
taining appropriate ethical standards, with respect to any offices or positions within
the Federal public service. Any findings or recommendations under this subsection
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shall be included, by the Commission as part of its report to the President under
subsection (g).

(n) PROVISION RELATING TO CERTAIN OTHER PAY ADJUSTMENTS.—
(1) A provision of law increasing the rate of pay payable for an office or po-

sition within the purview of subparagraph (A), (B), (C), or (D) of subsection (f)
shall not take effect before the beginning of the Congress following the Congress
during which such provision is enacted.

(2) For purposes of this subsection, a provision of law enacted during the
period beginning on the Tuesday following the first Monday of November of an
even-numbered year of any Congress and ending at noon on the following Janu-
ary 3 shall be considered to have been enacted during the first session of the
following Congress.

(3) Nothing in this subsection shall be considered to apply with respect to
any pay increase—

(A) which takes effect under the preceding subsections of this section;
(B) is based on a change in the Employment Cost Index (as determined

under section 704(a)(1) of the Ethics Reform Act of 1989) or which is in lieu
of any pay adjustment which might otherwise be made in a year based on
a change in such index (as so determined); or

(C) which takes effect under section 702 or 703 of the Ethics Reform
Act of 1989.
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SUBCHAPTER III—GENERAL SCHEDULE PAY RATES

§ 5331. Definitions; application
(a) For the purpose of this subchapter, ‘‘agency’’, ‘‘employee’’,

‘‘position’’, ‘‘class’’, and ‘‘grade’’ have the meanings given them by
section 5102 of this title.

(b) This subchapter applies to employees and positions to
which chapter 51 applies, other than Senior Executive Service posi-
tions, positions in the Federal Bureau of Investigation and Drug
Enforcement Administration Senior Executive Service, and posi-
tions to which section 5376 applies.

§ 5332. The General Schedule
(a)(1) The General Schedule, the symbol for which is ‘‘GS’’, is

the basic pay schedule for positions to which this subchapter ap-
plies. Each employee to whom this subchapter applies is entitled to
basic pay in accordance with the General Schedule.

(2) The General Schedule is a schedule of annual rates of basic
pay, consisting of 15 grades, designated ‘‘GS–1’’ through ‘‘GS–15’’,
consecutively, with 10 rates of pay for each such grade. The rates
of pay of the General Schedule are adjusted in accordance with sec-
tion 5303.

(b) When payment is made on the basis of an hourly, daily,
weekly, or biweekly rate, the rate is computed from the appropriate
annual rate of basic pay named by subsection (a) of this section in
accordance with the rules prescribed by section 5504(b) of this title.

§ 5333. Minimum rate for new appointments
New appointments shall be made at the minimum rate of the

appropriate grade. However, under regulations prescribed by the
Office of Personnel Management which provide for such consider-
ations as the existing pay or unusually high or unique qualifica-
tions of the candidate, or a special need of the Government for his
services, the head of an agency may appoint, with the approval of
the Office in each specific case, an individual to a position at such
a rate above the minimum rate of the appropriate grade as the Of-
fice may authorize for this purpose. The approval of the Office in
each specific case is not required with respect to an appointment
made by the Librarian of Congress.

§ 5334. Rate on change of position or type of appointment;
regulations

(a) The rate of basic pay to which an employee is entitled is
governed by regulations prescribed by the Office of Personnel Man-
agement in conformity with this subchapter and chapter 51 of this
title when—



329 Sec. 5334CH. 53 (SUBCH III)—GENERAL SCHEDULE PAY RATES

(1) he is transferred from a position in the legislative, judi-
cial, or executive branch to which this subchapter does not
apply;

(2) he is transferred from a position in the legislative, judi-
cial, or executive branch to which this subchapter applies to
another such position;

(3) he is demoted to a position in a lower grade;
(4) he is reinstated, reappointed, or reemployed in a posi-

tion to which this subchapter applies following service in any
position in the legislative, judicial, or executive branch;

(5) his type of appointment is changed;
(6) his employment status is otherwise changed; or
(7) his position is changed from one grade to another

grade.
For the purpose of this subsection, an individual employed by the
Appalachian Regional Commission under section 106(2) of the Ap-
palachian Regional Development Act of 1965 (40 U.S.C. App.), who
was a Federal employee immediately prior to such employment by
a commission and within 6 months after separation from such em-
ployment is employed in a position to which this subchapter ap-
plies, shall be treated as if transferred from a position in the execu-
tive branch to which this subchapter does not apply.

(b) An employee who is promoted or transferred to a position
in a higher grade is entitled to basic pay at the lowest rate of the
higher grade which exceeds his existing rate of basic pay by not
less than two step-increases of the grade from which he is pro-
moted or transferred. If, in the case of an employee so promoted
or transferred who is receiving basic pay at a rate in excess of the
maximum rate of his grade, there is no rate in the higher grade
which is at least two step-increases above his existing rate of basic
pay, he is entitled to—

(1) the maximum rate of the higher grade; or
(2) his existing rate of basic pay, if that rate is the higher.

If an employee so promoted or transferred is receiving basic pay at
a rate saved to him under subchapter VI of this chapter on reduc-
tion in grade, he is entitled to—

(A) basic pay at a rate two steps above the rate which he
would be receiving if subchapter VI of this chapter were not
applicable to him; or

(B) his existing rate of basic pay, if that rate is the higher.
(c) An employee in the legislative branch who is paid by the

Secretary of the Senate or the Chief Administrative Officer of the
House of Representatives, and who has completed two or more
years of service as such an employee, and a Member of the Senate
or House of Representatives who has completed two or more years
of service as such a Member, may, on appointment to a position to
which this subchapter applies, have his initial rate of pay fixed—

(1) at the minimum rate of the appropriate grade; or
(2) at a step of the appropriate grade that does not exceed

the highest previous rate of pay received by him during that
service in the legislative branch.
(d) The rate of pay established for a teaching position as de-

fined by section 901 of title 20 held by an individual who becomes
subject to subsection (a) of this section is deemed increased by an
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amount determined under regulations which the Secretary of De-
fense shall prescribe for the determination of the yearly rate of pay
of the position. The amount by which a rate of pay is increased
under the regulations may not exceed the amount equal to 20 per-
cent of that rate of pay.

(e) An employee of a county committee established pursuant to
section 8(b) of the Soil Conservation and Domestic Allotment Act
(16 U.S.C. 590h(b)) may, on appointment to a position subject to
this subchapter, have the initial rate of basic pay of the employee
fixed at—

(1) the lowest rate of the higher grade that exceeds the
rate of basic pay of the employee with the county committee
by not less than 2 step-increases of the grade from which the
employee was promoted, if the Federal Civil Service position
under this subchapter is at a higher grade than the last grade
the employee had while an employee of the county committee;

(2) the same step of the grade as the employee last held
during service with the county committee, if the Federal Civil
Service position under this subchapter is at the same grade as
the last grade the employee had while an employee of the
county committee; or

(3) the lowest step of the Federal grade for which the rate
of basic pay is equal to or greater than the highest previous
rate of pay of the employee, if the Federal Civil Service posi-
tion under this subchapter is at a lower grade than the last
grade the employee had while an employee of the county com-
mittee.
(f) An employee of a nonappropriated fund instrumentality of

the Department of Defense or the Coast Guard described in section
2105(c) who moves, without a break in service of more than 3 days,
to a position in the Department of Defense or the Coast Guard, re-
spectively, that is subject to this subchapter, may have such em-
ployee’s initial rate of basic pay fixed at the minimum rate of the
appropriate grade or at any step of such grade that does not exceed
the highest previous rate of basic pay received by that employee
during the employee’s service described in section 2105(c). In the
case of a nonappropriated fund employee who is moved involun-
tarily from such nonappropriated fund instrumentality without a
break in service of more than 3 days and without substantial
change in duties to a position that is subject to this subchapter, the
employee’s pay shall be set at a rate (not above the maximum for
the grade, except as may be provided for under section 5365) that
is not less than the employee’s rate of basic pay under the non-
appropriated fund instrumentality immediately prior to so moving.

§ 5335. Periodic step-increases
(a) An employee paid on an annual basis, and occupying a per-

manent position within the scope of the General Schedule, who has
not reached the maximum rate of pay for the grade in which his
position is placed, shall be advanced in pay successively to the next
higher rate within the grade at the beginning of the next pay pe-
riod following the completion of—

(1) each 52 calendar weeks of service in pay rates 1, 2, and
3;
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(2) each 104 calendar weeks of service in pay rates 4, 5,
and 6; or

(3) each 156 calendar weeks of service in pay rates 7, 8,
and 9;

subject to the following conditions:
(A) the employee did not receive an equivalent increase in

pay from any cause during that period; and
(B) the work of the employee is of an acceptable level of

competence as determined by the head of the agency.
(b) Under regulations prescribed by the Office of Personnel

Management, the benefit of successive step-increases shall be pre-
served for employees whose continuous service is interrupted in the
public interest by service with the armed forces or by service in es-
sential non-Government civilian employment during a period of
war or national emergency.

(c) When a determination is made under subsection (a) of this
section that the work of an employee is not of an acceptable level
of competence, the employee is entitled to prompt written notice of
that determination and an opportunity for reconsideration of the
determination within his agency under uniform procedures pre-
scribed by the Office of Personnel Management. If the determina-
tion is affirmed on reconsideration, the employee is entitled to ap-
peal to the Merit Systems Protection Board. If the reconsideration
or appeal results in a reversal of the earlier determination, the new
determination supersedes the earlier determination and is deemed
to have been made as of the date of the earlier determination. The
authority of the Office to prescribe procedures and the entitlement
of the employee to appeal to the Board do not apply to a determina-
tion of acceptable level of competence made by the Librarian of
Congress.

(d) An increase in pay granted by statute is not an equivalent
increase in pay within the meaning of subsection (a) of this section.

(e) This section does not apply to the pay of an individual ap-
pointed by the President, by and with the advice and consent of the
Senate.

(f) In computing periods of service under subsection (a) in the
case of an employee who moves without a break in service of more
than 3 days from a position under a nonappropriated fund instru-
mentality of the Department of Defense or the Coast Guard de-
scribed in section 2105(c) to a position under the Department of
Defense or the Coast Guard, respectively, that is subject to this
subchapter, service under such instrumentality shall, under regula-
tions prescribed by the Office, be deemed service in a position sub-
ject to this subchapter.

§ 5336. Additional step-increases
(a) Within the limit of available appropriations and under reg-

ulations prescribed by the Office of Personnel Management, the
head of each agency may grant additional step-increases in recogni-
tion of high quality performance above that ordinarily found in the
type of position concerned. However, an employee is eligible under
this section for only one additional step-increase within any 52-
week period.
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(b) A step-increase under this section is in addition to those
under section 5335 of this title and is not an equivalent increase
in pay within the meaning of section 5335(a) of this title.

(c) This section does not apply to the pay of an individual ap-
pointed by the President, by and with the advice and consent of the
Senate.

[§ 5337. Repealed. Public Law 95–454, title VIII, § 801(a)(2),
October 13, 1978, 92 Stat. 1221.]

§ 5338. Regulations
The Office of Personnel Management may prescribe regulations

necessary for the administration of this subchapter.
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SUBCHAPTER IV—PREVAILING RATE SYSTEMS

§ 5341. Policy
It is the policy of Congress that rates of pay of prevailing rate

employees be fixed and adjusted from time to time as nearly as is
consistent with the public interest in accordance with prevailing
rates and be based on principles that—

(1) there will be equal pay for substantially equal work for
all prevailing rate employees who are working under similar
conditions of employment in all agencies within the same local
wage area;

(2) there will be relative differences in pay within a local
wage area when there are substantial or recognizable dif-
ferences in duties, responsibilities, and qualification require-
ments among positions;

(3) the level of rates of pay will be maintained in line with
prevailing levels for comparable work within a local wage area;
and

(4) the level of rates of pay will be maintained so as to at-
tract and retain qualified prevailing rate employees.

§ 5342. Definitions; application
(a) For the purpose of this subchapter—

(1) ‘‘agency’’ means an Executive agency; but does not
include—

(A) a Government controlled corporation;
(B) the Tennessee Valley Authority;
(C) the Alaska Railroad;
(D) the Virgin Islands Corporation;
(E) the Atomic Energy Commission;
(F) the Central Intelligence Agency;
(G) the National Security Agency, Department of De-

fense;
(H) the Bureau of Engraving and Printing, except for

the purposes of section 5349 of this title;
(I) the General Accounting Office;
(J) the Defense Intelligence Agency, Department of

Defense; or
(K) the National Imagery and Mapping Agency, De-

partment of Defense;
(2) ‘‘prevailing rate employee’’ means—

(A) an individual employed in or under an agency in
a recognized trade or craft, or other skilled mechanical
craft, or in an unskilled, semiskilled, or skilled manual
labor occupation, and any other individual, including a
foreman and a supervisor, in a position having trade, craft,
or laboring experience and knowledge as the paramount
requirement;
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(B) an employee of a nonappropriated fund instrumen-
tality described by section 2105(c) of this title who is em-
ployed in a recognized trade or craft, or other skilled me-
chanical craft, or in an unskilled, semiskilled, or skilled
manual labor occupation, and any other individual, includ-
ing a foreman and a supervisor, in a position having trade,
craft, or laboring experience and knowledge as the para-
mount requirement; and

(C) an employee of the Veterans’ Canteen Service, De-
partment of Veterans Affairs, excepted from chapter 51 of
this title by section 5102(c)(14) of this title who is em-
ployed in a recognized trade or craft, or other skilled me-
chanical craft, or in an unskilled, semiskilled, or skilled
manual labor occupation, and any other individual, includ-
ing a foreman and a supervisor, in a position having trade,
craft, or labor experience and knowledge as the paramount
requirement; and
(3) ‘‘position’’ means the work, consisting of duties and re-

sponsibilities, assignable to a prevailing rate employee.
(b)(1) Except as provided by paragraphs (2) and (3) of this sub-

section, this subchapter applies to all prevailing rate employees
and positions in or under an agency.

(2) This subchapter does not apply to employees and positions
described by section 5102(c) of this title other than by—

(A) paragraph (7) of that section to the extent that such
paragraph (7) applies to employees and positions other than
employees and positions of the Bureau of Engraving and Print-
ing; and

(B) paragraph (14) of that section.
(3) This subchapter, except section 5348, does not apply to offi-

cers and members of crews of vessels excepted from chapter 51 of
this title by section 5102(c)(8) of this title.

(c) Each prevailing rate employee employed within any of the
several States or the District of Columbia shall be a United States
citizen or a bona fide resident of one of the several States or the
District of Columbia unless the Secretary of Labor certifies that no
United States citizen or bona fide resident of one of the several
States or the District of Columbia is available to fill the particular
position.

§ 5343. Prevailing rate determinations; wage schedules;
night differentials

(a) The pay of prevailing rate employees shall be fixed and ad-
justed from time to time as nearly as is consistent with the public
interest in accordance with prevailing rates. Subject to section
213(f) of title 29, the rates may not be less than the appropriate
rates provided by section 206(a)(1) of title 29. To carry out this
subsection—

(1) the Office of Personnel Management shall define, as
appropriate—

(A) with respect to prevailing rate employees other
than prevailing rate employees under paragraphs (B) and
(C) of section 5342(a)(2) of this title, the boundaries of—
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(i) individual local wage areas for prevailing rate
employees having regular wage schedules and rates;
and

(ii) wage areas for prevailing rate employees hav-
ing special wage schedules and rates;
(B) with respect to prevailing rate employees under

paragraphs (B) and (C) of section 5342(a)(2) of this title,
the boundaries of—

(i) individual local wage areas for prevailing rate
employees under such paragraphs having regular
wage schedules and rates (but such boundaries shall
not extend beyond the immediate locality in which the
particular prevailing rate employees are employed);
and

(ii) wage areas for prevailing rate employees
under such paragraphs having special wage schedules
and rates;

(2) the Office of Personnel Management shall designate a
lead agency for each wage area;

(3) subject to paragraph (5) of this subsection, and sub-
sections (c)(1)–(3) and (d) of this section, a lead agency shall
conduct wage surveys, analyze wage survey data, and develop
and establish appropriate wage schedules and rates for pre-
vailing rate employees;

(4) the head of each agency having prevailing rate employ-
ees in a wage area shall apply, to the prevailing rate employ-
ees of that agency in that area, the wage schedules and rates
established by the lead agency, or by the Office of Personnel
Management, as appropriate, for prevailing rate employees in
that area; and

(5) the Office of Personnel Management shall establish
wage schedules and rates for prevailing rate employees who
are United States citizens employed in any area which is out-
side the several States, the District of Columbia, the Common-
wealth of Puerto Rico, the territories and possessions of the
United States, and the Trust Territory of the Pacific Islands.
(b) The Office of Personnel Management shall schedule full-

scale wage surveys every 2 years and shall schedule interim sur-
veys to be conducted between each 2 consecutive full-scale wage
surveys. The Office may schedule more frequent surveys when con-
ditions so suggest.

(c) The Office of Personnel Management, by regulation, shall
prescribe practices and procedures for conducting wage surveys,
analyzing wage survey data, developing and establishing wage
schedules and rates, and administering the prevailing rate system.
The regulations shall provide—

(1) that, subject to subsection (d) of this section, wages sur-
veyed be those paid by private employers in the wage area for
similar work performed by regular full-time employees, except
that, for prevailing rate employees under paragraphs (B) and
(C) of section 5342(a)(2) of this title, the wages surveyed shall
be those paid by private employers to full-time employees in a
representative number of retail, wholesale, service, and rec-
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reational establishments similar to those in which such pre-
vailing rate employees are employed;

(2) for participation at all levels by representatives of orga-
nizations accorded recognition as the representatives of pre-
vailing rate employees in every phase of providing an equitable
system for fixing and adjusting the rates of pay for prevailing
rate employees, including the planning of the surveys, the
drafting of specifications, the selection of data collectors, the
collection and the analysis of the data, and the submission of
recommendations to the head of the lead agency for wage
schedules and rates and for special wage schedules and rates
where appropriate;

(3) for requirement for the accomplishment of wage sur-
veys and for the development of wage schedules and rates for
prevailing rate employees, including, but not limited to—

(A) nonsupervisory and supervisory prevailing rate
employees paid under regular wage schedules and rates;

(B) nonsupervisory and supervisory prevailing rate
employees paid under special wage schedules and rates;
and

(C) nonsupervisory and supervisory prevailing rate
employees described under paragraphs (B) and (C) of sec-
tion 5342(a)(2) of this title;
(4) for proper differentials, as determined by the Office, for

duty involving unusually severe working conditions or unusu-
ally severe hazards;

(5) rules governing the administration of pay for individual
employees on appointment, transfer, promotion, demotion, and
other similar changes in employment status; and

(6) for a continuing program of maintenance and improve-
ment designed to keep the prevailing rate system fully abreast
of changing conditions, practices, and techniques both in and
out of the Government of the United States.
(d)(1) A lead agency, in making a wage survey, shall determine

whether there exists in the local wage area a number of com-
parable positions in private industry sufficient to establish wage
schedules and rates for the principal types of positions for which
the survey is made. The determination shall be in writing and shall
take into consideration all relevant evidence, including evidence
submitted by employee organizations recognized as representative
of prevailing rate employees in that area.

(2) When the lead agency determines that there is a number
of comparable positions in private industry insufficient to establish
the wage schedules and rates, such agency shall establish the wage
schedules and rates on the basis of—

(A) local private industry rates; and
(B) rates paid for comparable positions in private industry

in the nearest wage area that such agency determines is most
similar in the nature of its population, employment, man-
power, and industry to the local wage area for which the wage
survey is being made.
(e)(1) Each grade of a regular wage schedule for nonsupervisor

prevailing rate employees shall have 5 steps with—
(A) the first step at 96 percent of the prevailing rate;
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(B) the second step at 100 percent of the prevailing rate;
(C) the third step at 104 percent of the prevailing rate;
(D) the fourth step at 108 percent of the prevailing rate;

and
(E) the fifth step at 112 percent of the prevailing rate.

(2) A prevailing rate employee under a regular wage schedule
who has a work performance rating of satisfactory or better, as de-
termined by the head of the agency, shall advance automatically to
the next higher step within the grade at the beginning of the first
applicable pay period following his completion of—

(A) 26 calendar weeks of service in step 1;
(B) 78 calendar weeks of service in step 2; and
(C) 104 calendar weeks of service in each of steps 3 and

4.
(3) Under regulations prescribed by the Office of Personnel

Management, the benefits of successive step increases shall be pre-
served for prevailing rate employees under a regular wage schedule
whose continuous service is interrupted in the public interest by
service with the armed forces or by service in essential non-Govern-
ment civilian employment during a period of war or national emer-
gency.

(4) Supervisory wage schedules and special wage schedules au-
thorized under subsection (c)(3) of this section may have single or
multiple rates or steps according to prevailing practices in the in-
dustry on which the schedule is based.

(f) A prevailing rate employee is entitled to pay at his sched-
uled rate plus a night differential—

(1) amounting to 71⁄2 percent of that scheduled rate for
regularly scheduled nonovertime work a majority of the hours
of which occur between 3 p.m. and midnight; and

(2) amounting to 10 percent of that scheduled rate for reg-
ularly scheduled nonovertime work a majority of the hours of
which occur between 11 p.m. and 8 a.m.

A night differential under this subsection is a part of basic pay.

§ 5344. Effective date of wage increase; retroactive pay
(a) Each increase in rates of basic pay granted, pursuant to a

wage survey, to prevailing rate employees is effective not later than
the first day of the first pay period which begins on or after the
45th day, excluding Saturdays and Sundays, following the date the
wage survey is ordered to be made.

(b) Retroactive pay is payable by reason of an increase in rates
of basic pay referred to in subsection (a) of this section only when—

(1) the individual is in the service of the Government of
the United States, including service in the armed forces, or the
government of the District of Columbia on the date of the
issuance of the order granting the increase; or

(2) the individual retired or died during the period begin-
ning on the effective date of the increase and ending on the
date of issuance of the order granting the increase, and only
for services performed during that period.

For the purpose of this subsection, service in the armed forces in-
cludes the period provided by statute for the mandatory restoration
of the individual to a position in or under the Government of the
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United States or the government of the District of Columbia after
he is relieved from training and service in the armed forces or dis-
charged from hospitalization following that training and service.

[§ 5345. Repealed. Public Law 95–454, title VIII, § 801(a)(2),
October 13, 1978, 92 Stat. 1221.]

§ 5346. Job grading system
(a) The Office of Personnel Management, after consulting with

the agencies and with employee organizations, shall establish and
maintain a job grading system for positions to which this sub-
chapter applies. In carrying out this subsection, the Office shall—

(1) establish the basic occupational alinement and grade
structure or structures for the job grading system;

(2) establish and define individual occupations and the
boundaries of each occupation;

(3) establish job titles within occupations;
(4) develop and publish job grading standards; and
(5) provide a method to assure consistency in the applica-

tion of job standards.
(b) The Office, from time to time, shall review such numbers

of positions in each agency as will enable the Office to determine
whether the agency is placing positions in occupations and grades
in conformance with or consistently with published job standards.
When the Office finds that a position is not placed in its proper oc-
cupation and grade in conformance with published standards or
that a position for which there is no published standard is not
placed in the occupation and grade consistently with published
standards, it shall, after consultation with appropriate officials of
the agency concerned, place the position in its appropriate occupa-
tion and grade and shall certify this action to the agency. The
agency shall act in accordance with the certificate, and the certifi-
cate is binding on all administrative, certifying, payroll, disbursing,
and accounting officials.

(c) On application, made in accordance with regulations pre-
scribed by the Office, by a prevailing rate employee for the review
of the action of an employing agency in placing his position in an
occupation and grade for pay purposes, the Office shall—

(1) ascertain currently the facts as to the duties, respon-
sibilities, and qualification requirements of the position;

(2) decide whether the position has been placed in the
proper occupation and grade; and

(3) approve, disapprove, or modify, in accordance with its
decision, the action of the employing agency in placing the po-
sition in an occupation and grade.

The Office shall certify to the agency concerned its action under
paragraph (3) of this subsection. The agency shall act in accordance
with the certificate, and the certificate is binding on all administra-
tive, certifying, payroll, disbursing, and accounting officials.

§ 5347. Federal Prevailing Rate Advisory Committee
(a) There is established a Federal Prevailing Rate Advisory

Committee composed of—
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(1) the Chairman, who shall not hold any other office or
position in the Government of the United States or the govern-
ment of the District of Columbia, and who shall be appointed
by the Director of the Office of Personnel Management for a 4-
year term;

(2) one member from the Office of the Secretary of De-
fense, designated by the Secretary of Defense;

(3) two members from the military departments, des-
ignated by the Director of the Office of Personnel Management;

(4) one member, designated by the Director of the Office of
Personnel Management from time to time from an agency
(other than the Department of Defense, a military department,
and the Office of Personnel Management);

(5) an employee of the Office of Personnel Management,
designated by the Director of the Office of Personnel Manage-
ment; and

(6) five members, designated by the Director of the Office
of Personnel Management, from among the employee organiza-
tions representing, under exclusive recognition of the Govern-
ment of the United States, the largest numbers of prevailing
rate employees.
(b) In designating members from among employee organiza-

tions under subsection (a)(6) of this section, the Director of the Of-
fice of Personnel Management shall designate, as nearly as prac-
ticable, a number of members from a particular employee organiza-
tion in the same proportion to the total number of employee rep-
resentatives appointed to the Committee under subsection (a)(6) of
this section as the number of prevailing rate employees represented
by such organization is to the total number of prevailing rate em-
ployees. However, there shall not be more than two members from
any one employee organization nor more than four members from
a single council, federation, alliance, association, or affiliation of
employee organizations.

(c) Every 2 years the Director of the Office of Personnel Man-
agement shall review employee organization representation to de-
termine adequate or proportional representation under the guide-
lines of subsection (b) of this section.

(d) The members from the employee organizations serve at the
pleasure of the Director of the Office of Personnel Management.

(e) The Committee shall study the prevailing rate system and
other matters pertinent to the establishment of prevailing rates
under this subchapter and, from time to time, advise the Office of
Personnel Management thereon. Conclusions and recommendations
of the Committee shall be formulated by majority vote. The Chair-
man of the Committee may vote only to break a tie vote of the
Committee.

(f) The Committee shall meet at the call of the Chairman.
However, a special meeting shall be called by the Chairman if 5
members make a written request to the Chairman to call a special
meeting to consider matters within the purview of the Committee.

(g)(1) Except as provided in paragraph (2), members of the
Committee described in paragraphs (2)–(5) of subsection (a) of this
section serve without additional pay. Members who represent em-
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ployee organizations are not entitled to pay from the Government
of the United States for services rendered to the Committee.

(2) The position of Chairman shall be considered to be a Senior
Executive Service position within the meaning of section 3132(a),
and shall be subject to all provisions of this title relating to Senior
Executive Service positions, including section 5383.

(h) The Office of Personnel Management shall provide such
clerical and professional personnel as the Chairman of the Com-
mittee considers appropriate and necessary to carry out its func-
tions under this subchapter. Such personnel shall be responsible to
the Chairman of the Committee.

§ 5348. Crews of vessels
(a) Except as provided by subsection (b) of this section, the pay

of officers and members of crews of vessels excepted from chapter
51 of this title by section 5102(c)(8) of this title shall be fixed and
adjusted from time to time as nearly as is consistent with the pub-
lic interest in accordance with prevailing rates and practices in the
maritime industry.

(b) Vessel employees in an area where inadequate maritime in-
dustry practice exists and vessel employees of the Corps of Engi-
neers shall have their pay fixed and adjusted under the provisions
of this subchapter other than this section, as appropriate.

§ 5349. Prevailing rate employees; legislative, judicial, Bu-
reau of Engraving and Printing, and government
of the District of Columbia

(a) The pay of employees, described under section 5102(c)(7) of
this title, the Library of Congress, the Botanic Garden, the Govern-
ment Printing Office, the General Accounting Office, the Office of
the Architect of the Capitol, the Bureau of Engraving and Printing,
and the government of the District of Columbia, shall be fixed and
adjusted from time to time as nearly as is consistent with the pub-
lic interest in accordance with prevailing rates and in accordance
with such provisions of this subchapter, including the provisions of
section 5344, relating to retroactive pay, and subchapter VI of this
chapter, relating to grade and pay retention, as the pay-fixing au-
thority of each such agency may determine. Subject to section
213(f) of title 29, the rates may not be less than the appropriate
rates provided for by section 206(a)(1) of title 29. If the pay-fixing
authority concerned determines that the provisions of subchapter
VI of this chapter should apply to any employee under his jurisdic-
tion, then the employee concerned shall be deemed to have satisfied
the requirements of section 5361(1) of this title if the tenure of his
appointment is substantially equivalent to the tenure of any ap-
pointment referred to in such paragraph.

(b) Subsection (a) of this section does not modify or otherwise
affect section 5102(d) of this title, section 305 of title 44, and sec-
tion 5141 of title 31.
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SUBCHAPTER V—STUDENT-EMPLOYEES

§ 5351. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means an Executive agency, a military depart-
ment, and the government of the District of Columbia; and

(2) ‘‘student-employee’’ means—
(A) a student nurse, medical or dental intern, resident-

in-training, student dietitian, student physical therapist,
and student occupational therapist, assigned or attached to
a hospital, clinic, or medical or dental laboratory operated
by an agency; and

(B) any other student-employee, assigned or attached
primarily for training purposes to a hospital, clinic, or
medical or dental laboratory operated by an agency, who
is designated by the head of the agency with the approval
of the Office of Personnel Management.

§ 5352. Stipends
The head of each agency, and the District of Columbia Council

with respect to the government of the District of Columbia, shall
fix the stipends of its student-employees. The stipend may not ex-
ceed the applicable maximum prescribed by the Office of Personnel
Management.

§ 5353. Quarters, subsistence, and laundry
An agency may provide living quarters, subsistence, and laun-

dering to student-employees while at the hospitals, clinics, or lab-
oratories. The reasonable value of the accommodations, when fur-
nished, shall be deducted from the stipend of the student-employee.
The head of the agency concerned, and the District of Columbia
Council with respect to the government of the District of Columbia,
shall fix the reasonable value of the accommodations at an amount
not less than the lowest deduction applicable to regular employees
at the same hospital, clinic, or laboratory for similar accommoda-
tions.

§ 5354. Effect of detail or affiliation; travel expenses
(a) Status as a student-employee is not terminated by a tem-

porary detail to, or affiliation with another Government or non-
Government institution to procure necessary supplementary train-
ing or experience pursuant to an order of the head of the agency.
A student-employee may receive his stipend and other perquisites
provided under this subchapter from the hospital, clinic, or labora-
tory to which he is assigned or attached for not more than 60 days
of a detail or affiliation for each training year, as defined by the
head of the agency.
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(b) When the detail or affiliation under subsection (a) of this
section is to or with another Federal institution, the student-em-
ployee is entitled to necessary expenses of travel to and from the
institution in accordance with subchapter I of chapter 57 of this
title.

§ 5355. Effect on other statutes
This subchapter does not limit the authority conferred on the

Secretary of Veterans Affairs by chapter 73 of title 38.

§ 5356. Appropriations
Funds appropriated to an agency for expenses of its hospitals,

clinics, and laboratories to which student-employees are assigned
or attached are available to carry out the provisions of this sub-
chapter.
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SUBCHAPTER VI—GRADE AND PAY RETENTION

§ 5361. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means an employee to whom chapter 51 of
this title applies, and a prevailing rate employee, as defined by
section 5342(a)(2) of this title, whose employment is other than
on a temporary or term basis;

(2) ‘‘agency’’ has the meaning given it by section 5102 of
this title;

(3) ‘‘retained grade’’ means the grade used for determining
benefits to which an employee to whom section 5362 of this
title applies is entitled;

(4) ‘‘rate of basic pay’’ means, in the case of a prevailing
rate employee, the scheduled rate of pay determined under sec-
tion 5343 of this title;

(5) ‘‘covered pay schedule’’ means the General Schedule,
any prevailing rate schedule established under subchapter IV
of this chapter, or a special occupational pay system under sub-
chapter IX;

(6) ‘‘position subject to this subchapter’’ means any posi-
tion under a covered pay schedule; and

(7) ‘‘reduction-in-force procedures’’ means procedures ap-
plied in carrying out any reduction in force due to a reorga-
nization, due to lack of funds or curtailment of work, or due
to any other factor.

§ 5362. Grade retention following a change of positions or
reclassification

(a) Any employee—
(1) who is placed as a result of reduction-in-force proce-

dures from a position subject to this subchapter to another po-
sition which is subject to this subchapter and which is in a
lower grade than the previous position, and

(2) who has served for 52 consecutive weeks or more in one
or more positions subject to this subchapter at a grade or
grades higher than that of the new position,

is entitled, to the extent provided in subsection (c) of this section,
to have the grade of the position held immediately before such
placement be considered to be the retained grade of the employee
in any position he holds for the 2-year period beginning on the date
of such placement.

(b)(1) Any employee who is in a position subject to this sub-
chapter and whose position has been reduced in grade is entitled,
to the extent provided in subsection (c) of this section, to have the
grade of such position before reduction be treated as the retained
grade of such employee for the 2-year period beginning on the date
of the reduction in grade.
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(2) The provisions of paragraph (1) of this subsection shall not
apply with respect to any reduction in the grade of a position which
had not been classified at the higher grade for a continuous period
of at least one year immediately before such reduction.

(c) For the 2-year period referred to in subsections (a) and (b)
of this section, the retained grade of an employee under such sub-
section (a) or (b) shall be treated as the grade of the employee’s po-
sition for all purposes (including pay and pay administration under
this chapter and chapter 55 of this title, retirement and life insur-
ance under chapters 83, 84, and 87 of this title, and eligibility for
training and promotion under this title) except—

(1) for purposes of subsection (a) of this section,
(2) for purposes of applying any reduction-in-force proce-

dures, or
(3) for such other purposes as the Office of Personnel Man-

agement may provide by regulation.
(d) The foregoing provisions of this section shall cease to apply

to an employee who—
(1) has a break in service of one workday or more;
(2) is demoted (determined without regard to this section)

for personal cause or at the employee’s request;
(3) is placed in, or declines a reasonable offer of, a position

the grade of which is equal to or higher than the retained
grade; or

(4) elects in writing to have the benefits of this section ter-
minate.

§ 5363. Pay retention
(a) Any employee—

(1) who ceases to be entitled to the benefits of section 5362
of this title by reason of the expiration of the 2-year period of
coverage provided under such section;

(2) who is in a position subject to this subchapter and who
is subject to a reduction or termination of a special rate of pay
established under section 5305 of this title (or corresponding
prior provision of this title);

(3) who is in a position subject to this subchapter and who
(but for this section) would be subject to a reduction in pay
under circumstances prescribed by the Office of Personnel
Management by regulation to warrant the application of this
section; or

(4) who is in a position subject to this subchapter and who
is subject to a reduction or termination of a rate of pay estab-
lished under subchapter IX of chapter 53;

is entitled to basic pay at a rate equal to (A) the employee’s allow-
able former rate of basic pay, plus (B) 50 percent of the amount of
each increase in the maximum rate of basic pay payable for the
grade of the employee’s position immediately after such reduction
in pay if such allowable former rate exceeds such maximum rate
for such grade.

(b) For the purpose of subsection (a) of this section, ‘‘allowable
former rate of basic pay’’ means the lower of—

(1) the rate of basic pay payable to the employee imme-
diately before the reduction in pay; or
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(2) 150 percent of the maximum rate of basic pay payable
for the grade of the employee’s position immediately after such
reduction in pay.
(c) The preceding provisions of this section shall cease to apply

to an employee who—
(1) has a break in service of one workday or more;
(2) is entitled by operation of this subchapter or chapter 51

or 53 of this title to a rate of basic pay which is equal to or
higher than, or declines a reasonable offer of a position the
rate of basic pay for which is equal to or higher than, the rate
to which the employee is entitled under this section; or

(3) is demoted for personal cause or at the employee’s re-
quest.

§ 5364. Remedial actions
Under regulations prescribed by the Office of Personnel Man-

agement, the Office may require any agency—
(1) to report to the Office information with respect to va-

cancies (including impending vacancies);
(2) to take such steps as may be appropriate to assure em-

ployees receiving benefits under section 5362 or 5363 of this
title have the opportunity to obtain necessary qualifications for
the selection to positions which would minimize the need for
the application of such sections;

(3) to establish a program under which employees receiv-
ing benefits under section 5362 or 5363 of this title are given
priority in the consideration for or placement in positions
which are equal to their retained grade or pay; and

(4) to place certain employees, notwithstanding the fact
their previous position was in a different agency, but only in
circumstances in which the Office determines the exercise of
such authority is necessary to carry out the purpose of this sec-
tion.

§ 5365. Regulations
(a) The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this subchapter.
(b) Under such regulations, the Office may provide for the ap-

plication of all or portions of the provisions of this subchapter—
(1) to any individual reduced to a grade of a covered pay

schedule from a position not subject to this subchapter;
(2) to individuals to whom such provisions do not other-

wise apply; and
(3) to situations the application to which is justified for

purposes of carrying out the mission of the agency or agencies
involved.

Individuals with respect to whom authority under paragraph (2)
may be exercised include individuals who are moved without a
break in service of more than 3 days from employment in non-
appropriated fund instrumentalities of the Department of Defense
or the Coast Guard described in section 2105(c) to employment in
the Department of Defense or the Coast Guard, respectively, that
is not described in section 2105(c).
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§ 5366. Appeals
(a)(1) In the case of the termination of any benefits available

to an employee under this subchapter on the grounds such em-
ployee declined a reasonable offer of a position the grade or pay of
which was equal to or greater than his retained grade or pay, such
termination may be appealed to the Office of Personnel Manage-
ment under procedures prescribed by the Office.

(2) Nothing in this subchapter shall be construed to affect the
right of any employee to appeal—

(A) under section 5112(b) or 5346(c) of this title, or other-
wise, any reclassification of a position; or

(B) under procedures prescribed by the Office of Personnel
Management, any reduction-in-force action.
(b) For purposes of any appeal procedures (other than those de-

scribed in subsection (a) of this section) or any grievance procedure
negotiated under the provisions of chapter 71 of this title—

(1) any action which is the basis of an individual’s entitle-
ment to benefits under this subchapter, and

(2) any termination of any such benefits under this sub-
chapter,

shall not be treated as appealable under such appeals procedures
or grievable under such grievance procedure.
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SUBCHAPTER VII—MISCELLANEOUS PROVISIONS

§ 5371. Health care positions
(a) For the purposes of this section, ‘‘health care’’ means direct

patient-care services or services incident to direct patient-care serv-
ices.

(b) The Office of Personnel Management may, with respect to
any employee described in subsection (c), provide that 1 or more
provisions of chapter 74 of title 38 shall apply—

(1) in lieu of any provision of chapter 51 or 61, subchapter
V of chapter 55, or any other provision of this chapter; or

(2) notwithstanding any lack of specific authority for a
matter with respect to which chapter 51 or 61, subchapter V
of chapter 55, or this chapter, relates.
(c) Authority under subsection (b) may be exercised with re-

spect to any employee holding a position—
(1) to which chapter 51 applies, excluding any Senior Exec-

utive Service position and any position in the Federal Bureau
of Investigation and Drug Enforcement Administration Senior
Executive Service; and

(2) which involves health care responsibilities.

§ 5372. Administrative law judges
(a) For the purposes of this section, the term ‘‘administrative

law judge’’ means an administrative law judge appointed under
section 3105.

(b)(1)(A) There shall be 3 levels of basic pay for administrative
law judges (designated as AL–1, 2, and 3, respectively), and each
such judge shall be paid at 1 of those levels, in accordance with the
provisions of this section.

(B) Within level AL–3, there shall be 6 rates of basic pay, des-
ignated as AL–3, rates A through F, respectively. Level AL–2 and
level AL–1 shall each have 1 rate of basic pay.

(C) The rate of basic pay for AL–3, rate A, may not be less
than 65 percent of the rate of basic pay for level IV of the Execu-
tive Schedule, and the rate of basic pay for AL–1 may not exceed
the rate for level IV of the Executive Schedule.

(2) The Office of Personnel Management shall determine in ac-
cordance with procedures which the Office shall by regulation pre-
scribe, the level in which each administrative-law-judge position
shall be placed and the qualifications to be required for appoint-
ment to each level.

(3)(A) Upon appointment to a position in AL–3, an administra-
tive law judge shall be paid at rate A of AL–3, and shall be ad-
vanced successively to rates B, C, and D of that level at the begin-
ning of the next pay period following completion of 52 weeks of
service in the next lower rate, and to rates E and F of that level
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at the beginning of the next pay period following completion of 104
weeks or service in the next lower rate.

(B) The Office of Personnel Management may provide for ap-
pointment of an administrative law judge in AL–3 at an advanced
rate under such circumstances as the Office may determine appro-
priate.

(4) Subject to paragraph (1), effective at the beginning of the
first applicable pay period commencing on or after the first day of
the month in which an adjustment takes effect under section 5303
in the rates of basic pay under the General Schedule, each rate of
basic pay for administrative law judges shall be adjusted by an
amount determined by the President to be appropriate.

(c) The Office of Personnel Management shall prescribe regula-
tions necessary to administer this section.

§ 5372a. Contract appeals board members
(a) For the purpose of this section—

(1) the term ‘‘contract appeal board member’’ means a
member of an agency board of contract appeals appointed
under section 8 of the Contract Disputes Act of 1978; and

(2) the term ‘‘appeals board’’ means an agency board of
contract appeals established pursuant to section 8 of the Con-
tract Disputes Act of 1978.
(b) Rates of basic pay for contract appeals board members shall

be as follows:
(1) Chairman of an appeals board—the rate of basic pay

payable for level IV of the Executive Schedule.
(2) Vice chairman of an appeals board—97 percent of the

rate under paragraph (1).
(3) Other members of an appeals board—94 percent of the

rate under paragraph (1).
(c) Rates of pay taking effect under this section shall be print-

ed in the Federal Register and the Code of Federal Regulations.

§ 5372b. Administrative appeals judges
(a) For the purpose of this section—

(1) the term ‘‘administrative appeals judge position’’ means
a position the duties of which primarily involve reviewing deci-
sions of administrative law judges appointed under section
3105; and

(2) the term ‘‘agency’’ means an Executive agency, as de-
fined by section 105, but does not include the General Account-
ing Office.
(b) Subject to such regulations as the Office of Personnel Man-

agement may prescribe, the head of the agency concerned shall fix
the rate of basic pay for each administrative appeals judge position
within such agency which is not classified above GS–15 pursuant
to section 5108.

(c) A rate of basic pay fixed under this section shall be—
(1) not less than the minimum rate of basic pay for level

AL–3 under section 5372; and
(2) not greater than the maximum rate of basic pay for

level AL–3 under section 5372.
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1 Conflicting amendments made by Public Law 101–73. See 103 Stat. 437 and 523.
2 Paragraph (3) of section 10702(c) of Public Law 107–171 (116 Stat. 517) provides as follows:

(3) Section 5373(a) of title 5, United States Code, is amended—
(A) in paragraph (2), by striking ‘‘or’’ at the end;
(B) in paragraph (3), by striking the period at the end and inserting ‘‘; or’’; and
(C) by adding at the end the following:

‘‘(4) section 2(a)(7) of the Commodity Exchange Act (7 U.S.C. 2(a)(7)).’’.
The amendments probably should have been made to strike ‘‘or’’ at the end of paragraph (3),

strike the period at the end of paragraph (4) and insert ‘‘; or’’, and insert at the end a new para-
graph (5).

§ 5373. Limitation on pay fixed by administrative action
(a) Except as provided in subsection (b) and by the Govern-

ment Employees Salary Reform Act of 1964 (78 Stat. 400) and not-
withstanding the provisions of other statutes, the head of an Exec-
utive agency or military department who is authorized to fix by ad-
ministrative action the annual rate of basic pay for a position or
employee may not fix the rate at more than the rate for level IV
of the Executive Schedule. This section does not impair the au-
thorities provided by—

(1) sections 248, 481, and 1819 of title 12;1
(2) section 831b of title 16; 2

(3) sections 403a–403c, 403e–403h, and 403j of title 50; or 2

(4) section 4802.
(4) 2 section 2(a)(7) of the Commodity Exchange Act (7

U.S.C. 2(a)(7)).
(b) Subsection (a) shall not affect the authority of the Secretary

of Defense or the Secretary of a military department to fix the pay
of a civilian employee paid from nonappropriated funds, except that
the annual rate of basic pay (including any portion of such pay at-
tributable to comparability with private-sector pay in a locality) of
such an employee may not be fixed at a rate greater than the rate
for level III of the Executive Schedule.

§ 5374. Miscellaneous positions in the executive branch
The head of the agency concerned shall fix the annual rate of

basic pay for each position in the executive branch specifically re-
ferred to in, or covered by, a conforming change in statute made
by section 305 of the Government Employees Salary Reform Act of
1964 (78 Stat. 422), or other position in the executive branch for
which the annual pay is fixed at a rate of $18,500 or more under
special provision of statute enacted before August 14, 1964, which
is not placed in a level of the Executive Schedule set forth in sub-
chapter II of this chapter, at a rate equal to the pay rate of a grade
and step of the General Schedule set forth in section 5332 of this
title. The head of the agency concerned shall report each action
taken under this section to the Office of Personnel Management
and publish a notice thereof in the Federal Register, except when
the President determines that the report and publication would be
contrary to the interest of national security.

§ 5375. Police force of the National Zoological Park
The Secretary of the Smithsonian Institute shall fix the annual

rates of basic pay for positions on the police force of the National
Zoological Park as follows:
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1 Section 101(c)–(d) of the Federal Employees Pay Comparability Act of 1990 (Public Law 101–
509; 104 Stat. 1442) provides:

(c) OTHER REFERENCES.—Until otherwise provided by law—
(1) any reference in a provision of law (which is outside title 5, United States Code, and

in effect immediately before this section takes effect, excluding any reference in a provision
of law amended by this Act)—

(A)(i) to the rate of pay for grade GS–18 of the General Schedule, or to the maximum
rate of pay under the General Schedule, shall be considered a reference to the max-
imum rate payable under section 5376 of such title (as amended by section 102(a));

(ii) to the minimum rate of pay for grade GS–16 of the General Schedule shall be
considered a reference to the minimum rate payable under section 5376 of such title
(as amended by section 102(a)); and

(iii) to a rate of pay for grade GS–16 or 17 of the General Schedule shall (except as
provided in clause (ii)) be considered a reference to a rate of pay for a position classified
above GS–15 pursuant to section 5108 of such title (as amended by section 102(b)(2));
and

(B) to a rate of pay under the General Schedule shall not include any comparability
payment payable under section 5304 of such title (as amended by this section) or any
geographic adjustment payable under section 302; and

(2) any authority granted by a provision of law (which is outside such title, and in effect
immediately before this section takes effect) to fix pay in accordance with chapter 51 and
subchapter II of chapter 53 of such title—

(A) shall not be considered to include any authority under section 5304 of such title
(as amended by this section) or section 302; but

(B) shall be considered to include authority under section 5376 of such title (as
amended by section 102(a)), if applicable.

(d) REGULATIONS.—The Office of Personnel Management may prescribe regulations, consistent
with subsection (c)(1)(B) and section 303, governing the conversion or adjustment of rates of pay,
where necessary because of the abolishment of grades GS–16, 17, and 18 of the General
Schedule.

(1) Private, not more than the maximum annual rate of
basic pay payable for grade GS–7 of the General Schedule.

(2) Sergeant, not more than the maximum annual rate of
basic pay payable for grade GS–8 of the General Schedule.

(3) Lieutenant, not more than the maximum annual rate
of basic pay payable for grade GS–9, of the General Schedule.

(4) Captain, not more than the maximum annual rate of
basic pay payable for grade GS–10 of the General Schedule.

§ 5376. Pay for certain senior-level positions 1

(a) This section applies to—
(1) positions that are classified above GS–15 pursuant to

section 5108; and
(2) scientific or professional positions established under

section 3104;
but does not apply to—

(A) any Senior Executive Service position under section
3132; or

(B) any position in the Federal Bureau of Investigation
and Drug Enforcement Administration Senior Executive Serv-
ice under section 3151.
(b)(1) Subject to such regulations as the Office of Personnel

Management prescribes, the head of the agency concerned shall fix
the rate of basic pay for any position within such agency to which
this section applies. A rate fixed under this section shall be—

(A) not less than 120 percent of the minimum rate of basic
pay payable for GS–15 of the General Schedule; and

(B) not greater than the rate of basic pay payable for level
IV of the Executive Schedule.

The payment of a rate of basic pay under this section shall not be
subject to the pay limitation of section 5306(e) or 5373.
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(2) Subject to paragraph (1), effective at the beginning of the
first applicable pay period commencing on or after the first day of
the month in which an adjustment takes effect under section 5303
in the rates of pay under the General Schedule, each rate of pay
established under this section for positions within an agency shall
be adjusted by such amount as the head of such agency considers
appropriate.

§ 5377. Pay authority for critical positions
(a) For the purpose of this section—

(1) the term ‘‘agency’’ has the meaning given it by section
5102; and

(2) the term ‘‘position’’ means—
(A) a position to which chapter 51 applies, including a

position in the Senior Executive Service or the Federal Bu-
reau of Investigation and Drug Enforcement Administra-
tion Senior Executive Service;

(B) a position under the Executive Schedule under sec-
tions 5312–5317;

(C) a position to which section 5372 applies (or would
apply, but for this section);

(D) a position to which section 5372a applies (or would
apply, but for this section);

(E) a position established under section 3104; and
(F) a position in a category as to which a designation

is in effect under subsection (i).
(b) Authority under this section—

(1) may be granted or exercised only with respect to a
position—

(A) which requires expertise of an extremely high level
in a scientific, technical, professional, or administrative
field; and

(B) which is critical to the agency’s successful accom-
plishment of an important mission; and
(2) may be granted or exercised only to the extent nec-

essary to recruit or retain an individual exceptionally well
qualified for the position.
(c) The Office of Management and Budget, in consultation with

the Office of Personnel Management, may, upon the request of the
head of an agency, grant authority to fix the rate of basic pay for
1 or more positions in such agency in accordance with this section.

(d)(1) The rate of basic pay fixed under this section by an agen-
cy head may not be less than the rate of basic pay (including any
comparability payments) which would then otherwise be payable
for the position involved if this section had never been enacted.

(2) Basic pay may not be fixed under this section at a rate
greater than the rate payable for level I of the Executive Schedule,
except upon written approval of the President.

(e) The authority to fix the rate of basic pay under this section
for a position shall terminate—

(1) whenever the Office of Management and Budget deter-
mines (in accordance with such procedures and subject to such
terms or conditions as such Office by regulation prescribes)
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that 1 or more of the requirements of subsection (b) are no
longer met; or

(2) as of such date as such Office may otherwise specify,
except that termination under this paragraph may not take ef-
fect before the authority has been available for such position
for at least 1 calendar year.
(f) The Office of Management and Budget may not authorize

the exercise of authority under this section with respect to more
than 800 positions at any time, of which not more than 30 may,
at any such time, be positions the rate of basic pay for which would
otherwise be determined under subchapter II.

(g) The Office of Management and Budget shall consult with
the Office of Personnel Management before prescribing regulations
under this section or making any decision to grant or terminate
any authority under this section.

(h) The Office of Management and Budget shall report to the
Committee on Post Office and Civil Service of the House of Rep-
resentatives and the Committee on Governmental Affairs of the
Senate each year, in writing, on the operation of this section. Each
report under this subsection shall include—

(1) the number of positions, in the aggregate and by agen-
cy, for which higher rates of pay were authorized or paid under
this section during any part of the period covered by such re-
port; and

(2) the name of each employee to whom a higher rate of
pay was paid under this section during any portion of the pe-
riod covered by such report, the rate on rates paid under this
section during such period, the dates between which each such
higher rate was paid, and the rate or rates that would have
been paid but for this section.
(i)(1) For the purpose of this subsection, the term ‘‘position’’

means the work, consisting of the duties and responsibilities, as-
signable to an employee, except that such term does not include
any position under subsection (a)(2)(A)–(E).

(2) At the request of an agency head, the President may des-
ignate 1 or more categories of positions within such agency to be
treated, for purposes of this section, as positions within the mean-
ing of subsection (a)(2).

§ 5378. Police forces of the Bureau of Engraving and Print-
ing and the United States Mint

(a) The Secretary of the Department of the Treasury, or his
designee, in his sole discretion shall fix the rates of basic pay for
positions within the police forces of the United States Mint and the
Bureau of Engraving and Printing without regard to the pay provi-
sions of title 5, United States Code, except that no entry-level po-
lice officer shall receive basic pay for a calendar year that is less
than the basic rate of pay for General Schedule GS–7 and no exec-
utive security official shall receive basic compensation for a cal-
endar year that exceeds the basic rate of pay for General Schedule
GS–15.

(b) For the purposes of this section, the term ‘‘police forces of
the Bureau of Engraving and Printing and the United States Mint’’
means the employees of the Department of the Treasury who are
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1 Section 519 of the Treasury, Postal Service, and General Government Appropriations Act,
1996 (Public Law 104–52) added a new paragraph (8) at the end of section 5378 (probably
should have been to subsection (a) thereof). That paragraph probably should have been deleted
as part of the amendment made by section 121 of Public Law 105–61 (111 Stat. 1289).

appointed, under the authority of the Secretary of the Treasury, as
police officers for the protection of the Bureau of Engraving and
Printing and the United States Mint buildings and property.1

§ 5379. Student loan repayments
(a)(1) For the purpose of this section—

(A) the term ‘‘agency’’ means an agency under subpara-
graph (A), (B),(C), (D), or (E) of section 4101(1) of this title; and

(B) the term ‘‘student loan’’ means—
(i) a loan made, insured, or guaranteed under part B

of title IV of the Higher Education Act of 1965 (20 U.S.C.
1071 et seq.);

(ii) a loan made under part D or E of title IV of the
Higher Education Act of 1965 (20 U.S.C. 1087a et seq.,
1087aa et seq.); and

(iii) a health education assistance loan made or in-
sured under part A of title VII of the Public Health Service
Act (42 U.S.C. 292 et seq.) or under part E of title VIII of
such Act (42 U.S.C. 297a et seq.).

(2) An employee shall be ineligible for benefits under this sec-
tion if the employee occupies a position that is excepted from the
competitive service because of its confidential, policy-determining,
policy-making, or policy-advocating character.

(b)(1) The head of an agency may, in order to recruit or retain
highly qualified personnel, establish a program under which the
agency may agree to repay (by direct payments on behalf of the
employee) any student loan previously taken out by such employee.

(2) Payments under this section shall be made subject to such
terms, limitations, or conditions as may be mutually agreed to by
the agency and employee concerned, except that the amount paid
by an agency under this section may not exceed—

(A) $6,000 for any employee in any calendar year; or
(B) a total of $40,000 in the case of any employee.

(3) Nothing in this section shall be considered to authorize an
agency to pay any amount to reimburse an employee for any repay-
ments made by such employee prior to the agency’s entering into
an agreement under this section with such employee.

(c)(1) An employee selected to receive benefits under this sec-
tion must agree in writing, before receiving any such benefit, that
the employee will—

(A) remain in the service of the agency for a period speci-
fied in the agreement (not less than 3 years), unless involun-
tarily separated; and

(B) if separated involuntarily on account of misconduct, or
voluntarily, before the end of the period specified in the agree-
ment, repay to the Government the amount of any benefits re-
ceived by such employee from that agency under this section.
(2) The payment agreed to under paragraph (1)(B) of this sub-

section may not be required of an employee who leaves the service
of such employee’s agency voluntarily to enter into the service of
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any other agency unless the head of the agency that authorized the
benefits notifies the employee before the effective date of such em-
ployee’s entrance into the service of the other agency that payment
will be required under this subsection.

(3) If an employee who is involuntarily separated on account
of misconduct or who (excluding any employee relieved of liability
under paragraph (2) of this subsection) is voluntarily separated be-
fore completing the required period of service fails to repay the
amount agreed to under paragraph (1)(B) of this subsection, a sum
equal to the amount outstanding is recoverable by the Government
from the employee (or such employee’s estate, if applicable) by—

(A) setoff against accrued pay, compensation, amount of re-
tirement credit, or another amount due the employee from the
Government; and

(B) such other method as is provided by law for the recov-
ery of amounts owing to the Government.

The head of the agency concerned may waive, in whole or in part,
a right of recovery under this subsection if it is shown that recov-
ery would be against equity and good conscience or against the
public interest.

(4) Any amount repaid by, or recovered from, an individual (or
an estate) under this subsection shall be credited to the appropria-
tion account from which the amount involved was originally paid.
Any amount so credited shall be merged with other sums in such
account and shall be available for the same purposes and period,
and subject to the same limitations (if any), as the sums with
which merged.

(d) An employee receiving benefits under this section from an
agency shall be ineligible for continued benefits under this section
from such agency if the employee—

(1) separates from such agency; or
(2) does not maintain an acceptable level of performance,

as determined under standards and procedures which the
agency head shall by regulation prescribe.
(e) In selecting employees to receive benefits under this sec-

tion, an agency shall, consistent with the merit system principles
set forth in paragraphs (1) and (2) of section 2301(b) of this title,
take into consideration the need to maintain a balanced workforce
in which women and members of racial and ethnic minority groups
are appropriately represented in Government service.

(f) Any benefit under this section shall be in addition to basic
pay and any other form of compensation otherwise payable to the
employee involved.

(g) The Director of the Office of Personnel Management, after
consultation with heads of a representative number and variety of
agencies and any other consultation which the Director considers
appropriate, shall prescribe regulations containing such standards
and requirements as the Director considers necessary to provide for
reasonable uniformity among programs under this section.

(h)(1) Each head of an agency shall maintain, and annually
submit to the Director of the Office of Personnel Management, in-
formation with respect to the agency on—

(A) the number of Federal employees selected to receive
benefits under this section;
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(B) the job classifications for the recipients; and
(C) the cost to the Federal Government of providing the

benefits.
(2) The Director of the Office of Personnel Management shall

prepare, and annually submit to Congress, a report containing the
information submitted under paragraph (1), and information identi-
fying the agencies that have provided benefits under this section.
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SUBCHAPTER VIII—PAY FOR THE SENIOR EXECUTIVE
SERVICE

§ 5381. Definitions
For the purpose of this subchapter, ‘‘agency’’, ‘‘Senior Executive

Service position’’, ‘‘career appointee’’, and ‘‘senior executive’’ have
the meanings set forth in section 3132(a) of this title.

§ 5382. Establishment and adjustment of rates of pay for the
Senior Executive Service

(a) There shall be 5 or more rates of basic pay for the Senior
Executive Service, and each senior executive shall be paid at one
of the rates. The rates of basic pay shall be initially established
and thereafter adjusted by the President subject to subsection (b)
of this section.

(b) In setting rates of basic pay, the lowest rate for the Senior
Executive Service shall not be less than the minimum rate of basic
pay payable under section 5376 and the highest rate shall not ex-
ceed the rate for level IV of the Executive Schedule. The payment
of the rates shall not be subject to the pay limitation of section
5306(e) or 5373 of this title.

(c) Subject to subsection (b) of this section, effective at the be-
ginning of the first applicable pay period commencing on or after
the first day of the month in which an adjustment takes effect
under section 5303 of this title in the rates of pay under the Gen-
eral Schedule, each rate of basic pay for the Senior Executive Serv-
ice shall be adjusted by an amount determined by the President to
be appropriate.

(d) The rates of basic pay that are established and adjusted
under this section shall be printed in the Federal Register and
shall supersede any prior rates of basic pay for the Senior Execu-
tive Service.

§ 5383. Setting individual senior executive pay
(a) Each appointing authority shall determine, in accordance

with criteria established by the Office of Personnel Management,
which of the rates established under section 5382 of this title shall
be paid to each senior executive under such appointing authority.

(b) Members of the Senior Executive Service shall be subject to
the limitation under section 5307.

(c) Except for any pay adjustment under section 5382 of this
title, the rate of basic pay for any senior executive may not be ad-
justed more than once during any 12-month period.

(d) The rate of basic pay for any career appointee may be re-
duced from any rate of basic pay to any lower rate of basic pay only
if the career appointee receives a written notice of the reduction at
least 15 days in advance of the reduction.

(e)(1) This subsection applies to—



357 Sec. 5384CH. 53 (SUBCH VIII)—PAY FOR THE SES

1 So in law. The word ‘‘not’’ probably should be capitalized. See section 625(a) of Public Law
101–136 (103 Stat. 822).

(A) any individual who, after serving at least 5 years of
current continuous service in 1 or more positions in the com-
petitive service, is appointed, without any break in service, as
a career appointee; and

(B) any individual who—
(i) holds a position which is converted from the com-

petitive service to a career reserved position in the Senior
Executive Service; and

(ii) as of the conversion date, has at least 5 years of
current continuous service in 1 or more positions in the
competitive service.

(2)(A) The initial rate of pay for a career appointee who is ap-
pointed under the circumstances described in paragraph (1)(A) may
not be less than the rate of basic pay last payable to that indi-
vidual immediately before being so appointed.

(B) The initial rate of pay for a career appointee following the
position’s conversion (as described in paragraph (1)(B)) may not be
less than the rate of basic pay last payable to that individual im-
mediately before such position’s conversion.

§ 5384. Performance awards in the Senior Executive Service
(a)(1) To encourage excellence in performance by career ap-

pointees, performance awards shall be paid to career appointees in
accordance with the provisions of this section.

(2) Such awards shall be paid in a lump sum and shall be in
addition to the basic pay paid under section 5382 of this title or
any award paid under section 4507 of this title.

(b)(1) No performance award under this section shall be paid
to any career appointee whose performance was determined to be
less than fully successful at the time of the appointee’s most recent
performance appraisal and rating under subchapter II of chapter
43 of this title.

(2) The amount of a performance award under this section
shall be determined by the agency head but may not be less than
5 percent nor more than 20 percent of the career appointee’s rate
of basic pay.

(3) The aggregate amount of performance awards paid under
this section by an agency during any fiscal year may not exceed the
greater of—

(A) an amount equal to 10 percent of the aggregate
amount of basic pay paid to career appointees in such agency
during the preceding fiscal year; or

(B) an amount equal to 20 percent of the average of the
annual rates of basic pay paid to career appointees in such
agency during the preceding fiscal year.
(c)(1) Performance awards paid by any agency under this sec-

tion shall be based on recommendations by performance review
boards established by such agency under section 4314 of this title.

(2) not 1 less than a majority of the members of any review
board referred to in paragraph (1) shall be career appointees when-
ever making recommendations under such paragraph with respect
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to a career appointee. The requirement of the preceding sentence
shall not apply in any case in which the Office of Personnel Man-
agement determines that there exists an insufficient number of ca-
reer appointees available to comply with the requirement.

(d) The Office of Personnel Management may issue guidance to
agencies concerning the proportion of Senior Executive Service sal-
ary expenses that may be appropriately applied to payment of per-
formance awards and the distribution of awards.

§ 5385. Regulations
The Office of Personnel Management shall prescribe regula-

tions to carry out the purpose of this subchapter.
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SUBCHAPTER IX—SPECIAL OCCUPATIONAL PAY SYSTEMS

§ 5391. Definitions
For the purposes of this subchapter, ‘‘agency’’, ‘‘employee’’, and

‘‘position’’ have the meaning given them by section 5102.

§ 5392. Establishment of special occupational pay systems
(a) Authority under this section may be exercised with respect

to any occupation or group of occupations to which subchapter III
applies (or would apply but for this section).

(b) Subject to subsection (a), the President’s pay agent (as re-
ferred to in section 5304(d)) may establish one or more special occu-
pational pay systems for any positions within occupations or groups
of occupations that the pay agent determines, for reasons of good
administration, should not be classified under chapter 51 or subject
to subchapter III.

(c) In establishing special occupational pay systems, the pay
agent shall—

(1) identify occupations or groups of occupations for which
chapter 51 and subchapter III do not function adequately;

(2) consider alternative approaches for determining the
pay for employees in positions in such occupations or groups of
occupations;

(3) give thorough consideration to the views of agencies
employing such employees and labor organizations rep-
resenting such employees, as well as other interested parties;

(4) publish a proposed plan for determining the pay of such
employees in the Federal Register;

(5) conduct one or more public hearings;
(6) provide each House of Congress with a report at least

90 days in advance of the date the system is to take effect set-
ting forth the details of the proposed plan; and

(7) not later than 30 days before the date the system is to
take effect, publish in the Federal Register the details of the
final plan for the special occupational pay system.
(d) A special occupational pay system may not—

(1) provide for a waiver of any law, rule, or regulation that
could not be waived under section 4703(c); or

(2) provide a rate of basic pay for any employee in excess
of the rate payable for level V of the Executive Schedule.
(e) Subject to subsection (d)(2), effective at the beginning of the

first applicable pay period commencing on or after the first day of
the month in which an adjustment takes effect under section 5303
in the rates of pay under the General Schedule, each rate of pay
established under this section shall be adjusted by such amount as
the Office considers appropriate.
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CHAPTER 55—PAY ADMINISTRATION

SUBCHAPTER I—GENERAL PROVISIONS
Sec.
5501. Disposition of money accruing from lapsed salaries or unused appropria-

tions for salaries.
5502. Unauthorized office; prohibition on use of funds.
5503. Recess appointments.
5504. Biweekly pay periods; computation of pay.
5505. Monthly pay periods; computation of pay.
5506. Computation of extra pay based on standard or daylight saving time.
5507. Officer affidavit; condition to pay.
5508. Officer entitled to leave; effect on pay status.
5509. Appropriations.

SUBCHAPTER II—WITHHOLDING PAY
5511. Withholding pay; employees removed for cause.
5512. Withholding pay; individuals in arrears.
5513. Withholding pay; credit disallowed or charge raised for payment.
5514. Installment deduction for indebtedness to the United States.
5515. Crediting amounts received for jury or witness service.
5516. Withholding District of Columbia income taxes.
5517. Withholding State income taxes.
5518. Deductions for State retirement systems; National Guard employees.
5519. Crediting amounts received for certain Reserve or National Guard service.
5520. Withholding of city or county income or employment taxes.
5520a. Garnishment of pay.

SUBCHAPTER III—ADVANCEMENT, ALLOTMENT, AND ASSIGNMENT OF
PAY

5521. Definitions.
5522. Advance payments; rates; amounts recoverable.
5523. Duration of payments; rates; active service period.
5524. Review of accounts.
5524a. Advance payments for new appointees.
5525. Allotment and assignment of pay.
5526. Funds available on reimbursable basis.
5527. Regulations.

SUBCHAPTER IV—DUAL PAY AND DUAL EMPLOYMENT
5531. Definitions.
[5532. Repealed.]
5533. Dual pay from more than one position; limitations; exceptions.
5534. Dual employment and pay of Reserves and National Guardsmen.
5534a. Dual employment and pay during terminal leave from uniformed services.
5535. Extra pay for details prohibited.
5536. Extra pay for extra services prohibited.
5537. Fees for jury and witness service.

SUBCHAPTER V—PREMIUM PAY
5541. Definitions.
5542. Overtime rates; computation.
5543. Compensatory time off.
5544. Wage-board overtime and Sunday rates; computation.
5545. Night, standby, irregular, and hazardous duty differential.
5545a. Availability pay for criminal investigators.
5545b. Pay for firefighters.
5546. Pay for Sunday and holiday work.
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5546a. Differential pay for certain employees of the Federal Aviation Administra-
tion and the Department of Defense.

5547. Limitation on premium pay.
5548. Regulations.
5549. Effect on other statutes.
[5550. Repealed.]
5550a. Compensatory time off for religious observances.

SUBCHAPTER VI—PAYMENT FOR ACCUMULATED AND ACCRUED LEAVE
5551. Lump-sum payment for accumulated and accrued leave on separation.
5552. Lump-sum payment for accumulated and accrued leave on entering active

duty; election.
5553. Regulations.

SUBCHAPTER VII—PAYMENTS TO MISSING EMPLOYEES
5561. Definitions.
5562. Pay and allowances; continuance while in a missing status; limitations.
5563. Allotments; continuance, suspension, initiation, resumption, or increase

while in a missing status; limitations.
5564. Travel and transportation; dependents; household and personal effects;

motor vehicles; sale of bulky items; claims for proceeds; appropriation
chargeable.

5565. Agency review.
5566. Agency determinations.
5567. Settlement of accounts.
5568. Income tax deferment.
5569. Benefits for captives.
5570. Compensation for disability or death.

SUBCHAPTER VIII—SETTLEMENT OF ACCOUNTS
5581. Definitions.
5582. Designation of beneficiary; order of precedence.
5583. Payment of money due; settlement of accounts.
5584. Claims for overpayment of pay and allowances, and of travel, transpor-

tation and relocation expenses and allowances.

SUBCHAPTER IX—SEVERANCE PAY AND BACK PAY
[5591 to 5594. Repealed.]
5595. Severance pay.
5596. Back pay due to unjustified personnel action.
5597. Separation pay.

SUBCHAPTER I—GENERAL PROVISIONS

§ 5501. Disposition of money accruing from lapsed salaries
or unused appropriations for salaries

Money accruing from lapsed salaries or from unused appro-
priations for salaries shall be covered into the Treasury of the
United States. An individual who violates this section shall be re-
moved from the service.

§ 5502. Unauthorized office; prohibition on use of funds
(a) Payment for services may not be made from the Treasury

of the United States to an individual acting or assuming to act as
an officer in the civil service or uniformed services in an office
which is not authorized by existing law, unless the office is later
sanctioned by law.

(b) Except as otherwise provided by statute, public money and
appropriations may not be used for pay or allowance for an indi-
vidual employed by an official of the United States retired from ac-
tive service.
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§ 5503. Recess appointments
(a) Payment for services may not be made from the Treasury

of the United States to an individual appointed during a recess of
the Senate to fill a vacancy in an existing office, if the vacancy ex-
isted while the Senate was in session and was by law required to
be filled by and with the advice and consent of the Senate, until
the appointee has been confirmed by the Senate. This subsection
does not apply—

(1) if the vacancy arose within 30 days before the end of
the session of the Senate;

(2) if, at the end of the session, a nomination for the office,
other than the nomination of an individual appointed during
the preceding recess of the Senate, was pending before the
Senate for its advice and consent; or

(3) if a nomination for the office was rejected by the Senate
within 30 days before the end of the session and an individual
other than the one whose nomination was rejected thereafter
receives a recess appointment.
(b) A nomination to fill a vacancy referred to by paragraph (1),

(2), or (3) of subsection (a) of this section shall be submitted to the
Senate not later than 40 days after the beginning of the next ses-
sion of the Senate.

§ 5504. Biweekly pay periods; computation of pay
(a) The pay period for an employee covers two administrative

workweeks. For the purpose of this subsection, ‘‘employee’’ means—
(1) an employee in or under an Executive agency;
(2) an employee in or under the Office of the Architect of

the Capitol, the Botanic Garden, and the Library of Congress,
for whom a basic administrative workweek is established
under section 6101(a)(5) of this title; and

(3) an individual employed by the government of the Dis-
trict of Columbia;

but does not include—
(A) an employee on the Isthmus of Panama in the service

of the Panama Canal Commission; or
(B) an employee or individual excluded from the definition

of employee in section 5541(2) of this title other than an em-
ployee or individual excluded by section 5541(2)(xvi) of this
title.
(b) When, in the case of an employee, it is necessary for com-

putation of pay under this subsection to convert an annual rate of
basic pay to a basic hourly, daily, weekly, or biweekly rate, the fol-
lowing rules govern:

(1) To derive an hourly rate, divide the annual rate by
2,087.

(2) To derive a daily rate, multiply the hourly rate by the
number of daily hours of service required.

(3) To derive a weekly or biweekly rate, multiply the hour-
ly rate by 40 or 80, as the case may be.

Rates are computed to the nearest cent, counting one-half and over
as a whole cent. For the purpose of this subsection, ‘‘employee’’
means—
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(A) an employee in or under an Executive agency;
(B) an employee in or under the judicial branch;
(C) an employee in or under the Office of the Architect of

the Capitol, the Botanic Garden, and the Library of Congress,
for whom a basic administrative workweek is established
under section 6101(a)(5) of this title; and

(D) an individual employed by the government of the Dis-
trict of Columbia;

but does not include an employee or individual excluded from the
definition of employee in section 5541(2) of this title other than an
employee or individual excluded by section 5541(2)(xvi) of this title.

(c) The Office of Personnel Management may prescribe regula-
tions, subject to the approval of the President, necessary for the ad-
ministration of this section insofar as this section affects employees
in or under an Executive agency.

§ 5505. Monthly pay periods; computation of pay
The pay period for an individual in the service of the United

States whose pay is monthly or annual covers one calendar month,
and the following rules for division of time and computation of pay
for services performed govern:

(1) A month’s pay is one-twelfth of a year’s pay.
(2) A day’s pay is one-thirtieth of a month’s pay.
(3) The 31st day of a calendar month is ignored in com-

puting pay, except that one day’s pay is forfeited for one day’s
unauthorized absence on the 31st day of a calendar month.

(4) For each day of the month elapsing before entering the
service, one day’s pay is deducted from the first month’s pay
of the individual.

This section does not apply to an employee whose pay is computed
under section 5504(b) of this title.

§ 5506. Computation of extra pay based on standard or day-
light saving time

When an employee as defined by section 2105 of this title or
an individual employed by the government of the District of Colum-
bia is entitled to extra pay for services performed between or after
certain named hours of the day or night, the extra pay is computed
on the basis of either standard or daylight saving time, depending
on the time observed by law, custom, or practice where the services
are performed.

§ 5507. Officer affidavit; condition to pay
An officer required by section 3332 of this title to file an affi-

davit may not be paid until the affidavit has been filed.

§ 5508. Officer entitled to leave; effect on pay status
An officer in the executive branch and an officer of the govern-

ment of the District of Columbia to whom subchapter I of chapter
63 of this title applies are not entitled to the pay of their offices
solely because of their status as officers.
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§ 5509. Appropriations
There are authorized to be appropriated sums necessary to

carry out the provisions of this title.
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SUBCHAPTER II—WITHHOLDING PAY

§ 5511. Withholding pay; employees removed for cause
(a) Except as provided by subsection (b) of this section, the

earned pay of an employee removed for cause may not be withheld
or confiscated.

(b) If an employee indebted to the United States is removed for
cause, the pay accruing to the employee shall be applied in whole
or in part to the satisfaction of any claim or indebtedness due the
United States.

§ 5512. Withholding pay; individuals in arrears
(a) The pay of an individual in arrears to the United States

shall be withheld until he has accounted for and paid into the
Treasury of the United States all sums for which he is liable.

(b) When pay is withheld under subsection (a) of this section,
the employing agency, on request of the individual, his agent, or
his attorney, shall report immediately to the Attorney General the
balance due; and the Attorney General, within 60 days, shall order
suit to be commenced against the individual.

§ 5513. Withholding pay; credit disallowed or charge raised
for payment

When the General Accounting Office, on a statement of the ac-
count of a disbursing or certifying official of the United States, dis-
allows credit or raises a charge for a payment to an individual in
or under an Executive agency otherwise entitled to pay, the pay of
the payee shall be withheld in whole or in part until full reim-
bursement is made under regulations prescribed by the head of the
Executive agency from which the payee is entitled to receive pay.
This section does not repeal or modify existing statutes relating to
the collection of the indebtedness of an accountable, certifying, or
disbursing official.

§ 5514. Installment deduction for indebtedness to the United
States

(a)(1) When the head of an agency or his designee determines
that an employee, member of the Armed Forces or Reserve of the
Armed Forces, is indebted to the United States for debts to which
the United States is entitled to be repaid at the time of the deter-
mination by the head of an agency or his designee, or is notified
of such a debt by the head of another agency or his designee the
amount of indebtedness may be collected in monthly installments,
or at officially established pay intervals, by deduction from the cur-
rent pay account of the individual. The deductions may be made
from basic pay, special pay, incentive pay, retired pay, retainer
pay, or, in the case of an individual not entitled to basic pay, other
authorized pay. The amount deducted for any period may not ex-
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ceed 15 percent of disposable pay, except that a greater percentage
may be deducted upon the written consent of the individual in-
volved. If the individual retires or resigns, or if his employment or
period of active duty otherwise ends, before collection of the
amount of the indebtedness is completed, deduction shall be made
from subsequent payments of any nature due the individual from
the agency concerned. All Federal agencies to which debts are owed
and which have outstanding delinquent debts shall participate in
a computer match at least annually of their delinquent debt
records with records of Federal employees to identify those employ-
ees who are delinquent in repayment of those debts. The preceding
sentence shall not apply to any debt under the Internal Revenue
Code of 1986. Matched Federal employee records shall include, but
shall not be limited to, records of active Civil Service employees
government-wide, military active duty personnel, military reserv-
ists, United States Postal Service employees, employees of other
government corporations, and seasonal and temporary employees.
The Secretary of the Treasury shall establish and maintain an
interagency consortium to implement centralized salary offset com-
puter matching, and promulgate regulations for this program.
Agencies that perform centralized salary offset computer matching
services under this subsection are authorized to charge a fee suffi-
cient to cover the full cost for such services.

(2) Except as provided in paragraph (3) of this subsection, prior
to initiating any proceedings under paragraph (1) of this subsection
to collect any indebtedness of an individual, the head of the agency
holding the debt or his designee, shall provide the individual
with—

(A) a minimum of thirty days written notice, informing
such individual of the nature and amount of the indebtedness
determined by such agency to be due, the intention of the
agency to initiate proceedings to collect the debt through de-
ductions from pay, and an explanation of the rights of the indi-
vidual under this subsection;

(B) an opportunity to inspect and copy Government records
relating to the debt;

(C) an opportunity to enter into a written agreement with
the agency, under terms agreeable to the head of the agency
or his designee, to establish a schedule for the repayment of
the debt; and

(D) an opportunity for a hearing on the determination of
the agency concerning the existence or the amount of the debt,
and in the case of an individual whose repayment schedule is
established other than by a written agreement pursuant to
subparagraph (C), concerning the terms of the repayment
schedule.

A hearing, described in subparagraph (D), shall be provided if the
individual, on or before the fifteenth day following receipt of the
notice described in subparagraph (A), and in accordance with such
procedures as the head of the agency may prescribe, files a petition
requesting such a hearing. The timely filing of a petition for hear-
ing shall stay the commencement of collection proceedings. A hear-
ing under subparagraph (D) may not be conducted by an individual
under the supervision or control of the head of the agency, except
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that nothing in this sentence shall be construed to prohibit the ap-
pointment of an administrative law judge. The hearing official shall
issue a final decision at the earliest practicable date, but not later
than sixty days after the filing of the petition requesting the hear-
ing.

(3) Paragraph (2) shall not apply to routine intra-agency ad-
justments of pay that are attributable to clerical or administrative
errors or delays in processing pay documents that have occurred
within the four pay periods preceding the adjustment and to any
adjustment that amounts to $50 or less, if at the time of such ad-
justment, or as soon thereafter as practical, the individual is pro-
vided written notice of the nature and the amount of the adjust-
ment and a point of contact for contesting such adjustment.

(4) The collection of any amount under this section shall be in
accordance with the standards promulgated pursuant to sections
3711 and 3716–3718 of title 31 or in accordance with any other
statutory authority for the collection of claims of the United States
or any agency thereof.

(5) For purposes of this subsection—
(A) ‘‘disposable pay’’ means that part of pay of any indi-

vidual remaining after the deduction from those earnings of
any amounts required by law to be withheld; and

(B) 1 ‘‘agency’’ includes executive departments and
agencies, the United States Postal Service, the Postal Rate
Commission, the United States Senate, the United States
House of Representatives, and any court, court administra-
tive office, or instrumentality in the judicial or legislative
branches of the Government, and government corpora-
tions.

(b)(1) The head of each agency shall prescribe regulations, sub-
ject to the approval of the President, to carry out this section and
section 3530(d) of title 31. Regulations prescribed by the Secre-
taries of the military departments shall be uniform for the military
services insofar as practicable.

(2) For purposes of section 7117(a) of this title, no regulation
prescribed to carry out subsection (a)(2) of this section shall be con-
sidered to be a Government-wide rule or regulation.

(c) Subsection (a) of this section does not modify existing stat-
utes which provide for forfeiture of pay or allowances. This section
and section 3530(d) of title 31 do not repeal, modify, or amend sec-
tion 4837(d) or 9837(d) of title 10 or section 1007(b), (c) of title 37.

(d) A levy pursuant to the Internal Revenue Code of 1986 shall
take precedence over other deductions under this section.

§ 5515. Crediting amounts received for jury or witness
service

An amount received by an employee as defined by section 2105
of this title (except an individual whose pay is disbursed by the
Secretary of the Senate or the Chief Administrative Officer of the
House of Representatives) or an individual employed by the govern-
ment of the District of Columbia for service as a juror or witness
during a period for which he is entitled to leave under section
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6322(a) of this title, or is performing official duty under section
6322(b) of this title, shall be credited against pay payable to him
by the United States or the District of Columbia with respect to
that period.

§ 5516. Withholding District of Columbia income taxes
(a) The Secretary of the Treasury, under regulations prescribed

by the President, shall enter into an agreement with the Mayor of
the District of Columbia within 120 days of a request for agree-
ment from the Mayor. The agreement shall provide that the head
of each agency of the United States shall comply with the require-
ments of subchapter II of chapter 15 of title 47, District of Colum-
bia Code, in the case of employees of the agency who are subject
to income taxes imposed by that subchapter and whose regular
place of employment is within the District of Columbia. The agree-
ment may not apply to pay of an employee who is not a resident
of the District of Columbia as defined in subchapter II of chapter
15 of title 47, District of Columbia Code. In the case of pay for serv-
ice as a member of the armed forces, the second sentence of this
subsection shall be applied by substituting ‘‘who are residents of
the District of Columbia’’ for ‘‘whose regular place of employment
is within the District of Columbia’’. For the purpose of this sub-
section, ‘‘employee’’ has the meaning given it by section 1551c(z) of
title 47, District of Columbia Code.

(b) This section does not give the consent of the United States
to the application of a statute which imposes more burdensome re-
quirements on the United States than on other employers, or which
subjects the United States or its employees to a penalty or liability
because of this section.

§ 5517. Withholding State income taxes
(a) When a State statute—

(1) provides for the collection of a tax either by imposing
on employers generally the duty of withholding sums from the
pay of employees and making returns of the sums to the State,
or by granting to employers generally the authority to withhold
sums from the pay of employees if any employee voluntarily
elects to have such sums withheld; and

(2) imposes the duty or grants the authority to withhold
generally with respect to the pay of employees who are resi-
dents of the State;

the Secretary of the Treasury, under regulations prescribed by the
President, shall enter into an agreement with the State within 120
days of a request for agreement from the proper State official. The
agreement shall provide that the head of each agency of the United
States shall comply with the requirements of the State withholding
statute in the case of employees of the agency who are subject to
the tax and whose regular place of Federal employment is within
the State with which the agreement is made. In the case of pay for
service as a member of the armed forces, the preceding sentence
shall be applied by substituting ‘‘who are residents of the State
with which the agreement is made’’ for ‘‘whose regular place of
Federal employment is within the State with which the agreement
is made’’.
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(b) This section does not give the consent of the United States
to the application of a statute which imposes more burdensome re-
quirements on the United States than on other employers, or which
subjects the United States or its employees to a penalty or liability
because of this section. An agency of the United States may not ac-
cept pay from a State for services performed in withholding State
income taxes from the pay of the employees of the agency.

(c) For the purpose of this section, ‘‘State’’ means a State, terri-
tory, possession, or commonwealth of the United States.

(d) For the purpose of this section and sections 5516 and 5520,
the terms ‘‘serve as a member of the armed forces’’ and ‘‘service as
a member of the Armed Forces’’ include—

(1) participation in exercises or the performance of duty
under section 502 of title 32, United States Code, by a member
of the National Guard; and

(2) participation in scheduled drills or training periods, or
service on active duty for training, under section 10147 of title
10, United States Code, by a member of the Ready Reserve.

§ 5518. Deductions for State retirement systems; National
Guard employees

When—
(1) a State statute provides for the payment of employee

contributions to a State employee retirement system or to a
State sponsored plan providing retirement, disability, or death
benefits, by withholding sums from the pay of State employees
and making returns of the sums withheld to State authorities
or to the person or organization designated by State authori-
ties to receive sums withheld for the program; and

(2) individuals employed by the Army National Guard and
the Air National Guard, except employees of the National
Guard Bureau, are eligible for membership in a State employee
retirement system or other State sponsored plan;

the Secretary of Defense, under regulations prescribed by the
President, shall enter into an agreement with the State within 120
days of a request for agreement from the proper State official. The
agreement shall provide that the Department of Defense shall com-
ply with the requirements of State statute as to the individuals
named by paragraph (2) of this section who are eligible for mem-
bership in the State employee retirement system. The disbursing
officials paying these individuals shall withhold and pay to the
State employee retirement system or to the person or organization
designated by State authorities to receive sums withheld for the
program the employee contributions for these individuals. For the
purpose of this section, ‘‘State’’ means a State or territory or pos-
session of the United States including the Commonwealth of Puerto
Rico.

§ 5519. Crediting amounts received for certain Reserve or
National Guard service

An amount (other than a travel, transportation, or per diem al-
lowance) received by an employee or individual for military service
as a member of the Reserve or National Guard for a period for
which he is granted military leave under section 6323(b) or (c) shall
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be credited against the pay payable to the employee or individual
with respect to his civilian position for that period.

§ 5520. Withholding of city or county income or employment
taxes

(a) When a city or county ordinance—
(1) provides for the collection of a tax by imposing on em-

ployers generally the duty of withholding sums from the pay
of employees and making returns of the sums to a designated
city or county officer, department, or instrumentality; and

(2) imposes the duty to withhold generally on the payment
of compensation earned within the jurisdiction of the city or
county in the case of employees whose regular place of employ-
ment is within such jurisdiction;

the Secretary of the Treasury, under regulations prescribed by the
President, shall enter into an agreement with the city or county
within 120 days of a request for agreement by the proper city or
county official. The agreement shall provide that the head of each
agency of the United States shall comply with the requirements of
the city or county ordinance in the case of any employee of the
agency who is subject to the tax and (i) whose regular place of Fed-
eral employment is within the jurisdiction of the city or county
with which the agreement is made or (ii) is a resident of such city
or county. The agreement may not apply to pay for service as a
member of the Armed Forces (other than service described in sec-
tion 5517(d) of this title). The agreement may not permit with-
holding of a city or county tax from the pay of an employee who
is not a resident of, or whose regular place of Federal employment
is not within, the State in which that city or county is located un-
less the employee consents to the withholding.

(b) This section does not give the consent of the United States
to the application of an ordinance which imposes more burdensome
requirements on the United States than on other employers or
which subjects the United States or its employees to a penalty or
liability because of this section. An agency of the United States
may not accept pay from a city or county for services performed in
withholding city or county income or employment taxes from the
pay of employees of the agency.

(c) For the purpose of this section—
(1) ‘‘city’’ means any unit of general local government

which—
(A) is classified as a municipality by the Bureau of the

Census, or
(B) is a town or township which, in the determination

of the Secretary of the Treasury—
(i) possesses powers and performs functions com-

parable to those associated with municipalities,
(ii) is closely settled, and
(iii) contains within its boundaries no incorporated

places, as defined by the Bureau of the Census,
within the political boundaries of which 500 or more persons
are regularly employed by all agencies of the Federal Govern-
ment;
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(2) ‘‘county’’ means any unit of local general government
which is classified as a county by the Bureau of the Census
and within the political boundaries of which 500 or more per-
sons are regularly employed by all agencies of the Federal Gov-
ernment;

(3) ‘‘ordinance’’ means an ordinance, order, resolution, or
similar instrument which is duly adopted and approved by a
city or county in accordance with the constitution and statutes
of the State in which it is located and which has the force of
law within such city or county; and

(4) ‘‘agency’’ means—
(A) an Executive agency;
(B) the judicial branch; and
(C) the United States Postal Service.

§ 5520a. Garnishment of pay
(a) For purposes of this section—

(1) ‘‘agency’’ means each agency of the Federal Govern-
ment, including—

(A) an executive agency, except for the General Ac-
counting Office;

(B) the United States Postal Service and the Postal
Rate Commission;

(C) any agency of the judicial branch of the Govern-
ment; and

(D) any agency of the legislative branch of the Govern-
ment, including the General Accounting Office, each office
of a Member of Congress, a committee of the Congress, or
other office of the Congress;
(2) ‘‘employee’’ means an employee of an agency (including

a Member of Congress as defined under section 2106);
(3) ‘‘legal process’’ means any writ, order, summons, or

other similar process in the nature of garnishment, that—
(A) is issued by a court of competent jurisdiction with-

in any State, territory, or possession of the United States,
or an authorized official pursuant to an order of such a
court or pursuant to State or local law; and

(B) orders the employing agency of such employee to
withhold an amount from the pay of such employee, and
make a payment of such withholding to another person, for
a specifically described satisfaction of a legal debt of the
employee, or recovery of attorney’s fees, interest, or court
costs; and
(4) ‘‘pay’’ means—

(A) basic pay, premium pay paid under subchapter V,
any payment received under subchapter VI, VII, or VIII,
severance and back pay paid under subchapter IX, sick
pay, incentive pay, and any other compensation paid or
payable for personal services, whether such compensation
is denominated as wages, salary, commission, bonus pay or
otherwise; and

(B) does not include awards for making suggestions.
(b) Subject to the provisions of this section and the provisions

of section 303 of the Consumer Credit Protection Act (15 U.S.C.
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1673) pay from an agency to an employee is subject to legal process
in the same manner and to the same extent as if the agency were
a private person.

(c)(1) Service of legal process to which an agency is subject
under this section may be accomplished by certified or registered
mail, return receipt requested, or by personal service, upon—

(A) the appropriate agent designated for receipt of such
service of process pursuant to the regulations issued under this
section; or

(B) the head of such agency, if no agent has been so des-
ignated.
(2) Such legal process shall be accompanied by sufficient infor-

mation to permit prompt identification of the employee and the
payments involved.

(d) Whenever any person, who is designated by law or regula-
tion to accept service of process to which an agency is subject under
this section, is effectively served with any such process or with in-
terrogatories, such person shall respond thereto within thirty days
(or within such longer period as may be prescribed by applicable
State law) after the date effective service thereof is made, and
shall, as soon as possible but not later than fifteen days after the
date effective service is made, send written notice that such process
has been so served (together with a copy thereof) to the affected
employee at his or her duty station or last-known home address.

(e) No employee whose duties include responding to interrog-
atories pursuant to requirements imposed by this section shall be
subject to any disciplinary action or civil or criminal liability or
penalty for, or on account of, any disclosure of information made
by such employee in connection with the carrying out of any of
such employee’s duties which pertain directly or indirectly to the
answering of any such interrogatory.

(f) Agencies affected by legal process under this section shall
not be required to vary their normal pay and disbursement cycles
in order to comply with any such legal process.

(g) Neither the United States, an agency, nor any disbursing
officer shall be liable with respect to any payment made from pay-
ments due or payable to an employee pursuant to legal process reg-
ular on its face, provided such payment is made in accordance with
this section and the regulations issued to carry out this section. In
determining the amount of any payment due from, or payable by,
an agency to an employee, there shall be excluded those amounts
which would be excluded under section 462(g) of the Social Security
Act (42 U.S.C. 662(g)).

(h)(1) Subject to the provisions of paragraph (2), if an agency
is served under this section with more than one legal process with
respect to the same payments due or payable to an employee, then
such payments shall be available, subject to section 303 of the Con-
sumer Credit Protection Act (15 U.S.C. 1673), to satisfy such proc-
esses in priority based on the time of service, with any such process
being satisfied out of such amounts as remain after satisfaction of
all such processes which have been previously served.

(2) A legal process to which an agency is subject under section
459 of the Social Security Act (42 U.S.C. 659) for the enforcement
of the employee’s legal obligation to provide child support or make
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alimony payments, shall have priority over any legal process to
which an agency is subject under this section.

(i) The provisions of this section shall not modify or supersede
the provisions of section 459 of the Social Security Act (42 U.S.C.
659) concerning legal process brought for the enforcement of an in-
dividual’s legal obligations to provide child support or make ali-
mony payments.

(j)(1) Regulations implementing the provisions of this section
shall be promulgated—

(A) by the President or his designee for each executive
agency, except with regard to employees of the United States
Postal Service, the President or, at his discretion, the Post-
master General shall promulgate such regulations;

(B) jointly by the President pro tempore of the Senate and
the Speaker of the House of Representatives, or their designee,
for the legislative branch of the Government; and

(C) by the Chief Justice of the United States or his des-
ignee for the judicial branch of the Government.
(2) Such regulations shall provide that an agency’s administra-

tive costs in executing a garnishment action may be added to the
garnishment, and that the agency may retain costs recovered as
offsetting collections.

(k)(1) No later than 180 days after the date of the enactment
of this Act, the Secretaries of the Executive departments concerned
shall promulgate regulations to carry out the purposes of this sec-
tion with regard to members of the uniformed services.

(2) Such regulations shall include provisions for—
(A) the involuntary allotment of the pay of a member of

the uniformed services for indebtedness owed a third party as
determined by the final judgment of a court of competent juris-
diction, and as further determined by competent military or ex-
ecutive authority, as appropriate, to be in compliance with the
procedural requirements of the Soldiers’ and Sailors’ Civil Re-
lief Act of 1940 (50 App. U.S.C. 501 et seq.); and

(B) consideration for the absence of a member of the uni-
formed service from an appearance in a judicial proceeding re-
sulting from the exigencies of military duty.
(3) The Secretaries of the Executive departments concerned

shall promulgate regulations under this subsection that are, as far
as practicable, uniform for all of the uniformed services. The Sec-
retary of Defense shall consult with the Secretary of Transpor-
tation with regard to the promulgation of such regulations that
might affect members of the Coast Guard when the Coast Guard
is operating as a service in the Navy.
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SUBCHAPTER III—ADVANCEMENT, ALLOTMENT, AND
ASSIGNMENT OF PAY

§ 5521. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) the judicial branch;
(C) the Library of Congress;
(D) the Government Printing Office; and
(E) the government of the District of Columbia;

(2) ‘‘employee’’ means an individual employed in or under
an agency;

(3) ‘‘head of each agency’’ means—
(A) the Director of the Administrative Office of the

United States Courts with respect to the judicial branch;
and

(B) the Mayor of the District of Columbia with respect
to the government of the District of Columbia; and
(4) ‘‘United States’’, when used in a geographical sense,

means the several States and the District of Columbia.

§ 5522. Advance payments; rates; amounts recoverable
(a) The head of each agency may provide for the advance pay-

ment of the pay, allowances, and differentials, or any of them, cov-
ering a period of not more than 30 days, to or for the account of
each employee of the agency (or, under emergency circumstances
and on a reimbursable basis, an employee of another agency) whose
departure (or that of his dependents or immediate family, as the
case may be) from a place inside or outside the United States is
officially authorized or ordered—

(1) from a place outside the United States from which the
Secretary of State determines it is in the national interest to
require the departure of some or all employees, their depend-
ents, or both; or

(2) from any place where there is imminent danger to the
life of the employee or the lives of the dependents or imme-
diate family of the employee.
(b) Subject to adjustment of the account of an employee under

section 5524 of this title and other applicable statute, the advance
payment of pay, allowances, and differentials is at rates currently
authorized with respect to the employee on the date the advance
payment is made under agency procedures governing advance pay-
ments under this subsection. The rates so authorized may not ex-
ceed the rates to which the employee was entitled immediately be-
fore issuance of the departure order.

(c) An advance of funds under subsection (a) of this section is
recoverable by the Government of the United States or the govern-
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ment of the District of Columbia, as the case may be, from the em-
ployee or his estate by—

(1) setoff against accrued pay, amount of retirement credit,
or other amount due to the employee from the Government of
the United States or the government of the District of Colum-
bia; and

(2) such other method as is provided by law.
The head of the agency concerned may waive in whole or in part
a right of recovery of an advance of funds under subsection (a) of
this section, if it is shown that the recovery would be against eq-
uity and good conscience or against the public interest.

§ 5523. Duration of payments; rates; active service period
(a) The head of each agency may provide for—

(1) the payment of monetary amounts covering a period of
not more than 60 days to or for the account of each employee
of the agency (or, under emergency circumstances and on a re-
imbursable basis, an employee of another agency) whose depar-
ture (or that of the employee’s dependents or immediate fam-
ily, as the case may be) is authorized or ordered under section
5522(a); and

(2) the termination of payment of the monetary amounts.
The President, with respect to the Executive agencies, may extend
the 60-day period for not more than 120 additional days if he deter-
mines that the extension of the period is in the interest of the
United States.

(b) Subject to adjustment of the account of an employee under
section 5524 of this title and other applicable statute, each pay-
ment under this section is at rates of pay, allowances, and differen-
tials, or any of them, currently authorized with respect to the em-
ployee on the date payment is made under agency procedures gov-
erning payments under this section. The rates so authorized may
not exceed the rates to which the employee was entitled imme-
diately before issuance of the departure order. An employee in an
Executive agency may be granted such additional allowance pay-
ments as the President determines necessary to offset the direct
added expenses incident to the departure.

(c) Each period for which payment of amounts is made under
this section to or for the account of an employee is deemed, for all
purposes with respect to the employee, a period of active service,
without break in service, performed by the employee in the employ-
ment of the Government of the United States or the government
of the District of Columbia.

§ 5524. Review of accounts
The head of each agency shall provide for—

(1) the review of the account of each employee of the agen-
cy in receipt of payments under section 5522 or 5523 of this
title, or both, as the case may be; and

(2) the adjustment of the amounts of the payments on the
basis of—

(A) the rates of pay, allowances, and differentials to
which the employee would have been entitled under appli-
cable statute other than this subchapter for the respective
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periods covered by the payments, if he had performed ac-
tive service under the terms of his appointment during
each period in the position he held immediately before the
issuance of the applicable evacuation order; and

(B) such additional amounts as the employee is au-
thorized to receive in accordance with a determination of
the President under section 5523(b) of this title.

§ 5524a. Advance payments for new appointees
(a) The head of each agency may provide for the advance pay-

ment of basic pay, covering not more than 2 pay periods, to any in-
dividual who is newly appointed to a position in the agency.

(b)(1) Subject to adjustment of the account of an employee
under paragraph (2) and other applicable statutes, the advance
payment of basic pay shall be made, under agency procedures gov-
erning advance payments under this section, at the initial rate of
basic pay to be payable to the employee upon the commencement
of service in the position to which appointed.

(2) The head of each agency shall provide for—
(A) the review of the account of each employee of the agen-

cy in receipt of any payment under this section; and
(B) the adjustment of the amount of any such payment on

the basis of the rate of basic pay to which the employee would
have been entitled under applicable statute other than this sec-
tion for the respective periods covered by the payments, if the
employee had performed active service under the terms of such
employee’s appointment during each period in the position to
which appointed.
(c) An advance payment under this section is recoverable by

the Government of the United States or the government of the Dis-
trict of Columbia, as the case may be, from the employees or such
employee’s estate by—

(1) setoff against accrued pay, amount of retirement credit,
or other amount due to the employee from the Government of
the United States or the government of the District of Colum-
bia; and

(2) such other method as is provided by law.
The head of the agency concerned may waive in whole or in part
a right of recovery of an advance payment under this section if it
is shown that the recovery would be against equity and good con-
science or against the public interest.

§ 5525. Allotment and assignment of pay
The head of each agency may establish procedures under

which each employee of the agency is permitted to make allotments
and assignments of amounts out of his pay for such purpose as the
head of the agency considers appropriate. For purposes of this sec-
tion, the term ‘‘agency’’ includes the Office of the Architect of the
Capitol.

§ 5526. Funds available on reimbursable basis
Funds available to an agency for payment of pay, allowances,

and differentials to or for the accounts of employees of the agency
are available on a reimbursable basis for payment of pay, allow-
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ances, and differentials to or for the accounts of employees of an-
other agency under this subchapter.

§ 5527. Regulations
(a) To the extent practicable in the public interest, the Presi-

dent shall coordinate the policies and procedures of the respective
Executive agencies under this subchapter.

(b) The President, with respect to the Executive agencies, the
head of the agency concerned, with respect to the appropriate agen-
cy outside the executive branch, and the District of Columbia
Council, with respect to the government of the District of Colum-
bia, shall prescribe and issue, or provide for the formulation and
issuance of, regulations necessary and appropriate to carry out the
provisions, accomplish the purposes, and govern the administration
of this subchapter.

(c) The head of each Executive agency may prescribe and issue
regulations, not inconsistent with the regulations of the President
issued under subsection (b) of this section, necessary and appro-
priate to carry out his functions under this subchapter.
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SUBCHAPTER IV—DUAL PAY AND DUAL EMPLOYMENT

§ 5531. Definitions
For the purpose of section 5533 of this title—

(1) ‘‘member’’ has the meaning given such term by section
101(23) of title 37;

(2) ‘‘position’’ means a civilian office or position (including
a temporary, part-time, or intermittent position), appointive or
elective, in the legislative, executive, or judicial branch of the
Government of the United States (including a Government cor-
poration and a nonappropriated fund instrumentality under
the jurisdiction of the armed forces) or in the government of
the District of Columbia;

(3) ‘‘retired or retainer pay’’ means retired pay, as defined
in section 8311(3) of this title, determined without regard to
subparagraphs (B) through (D) of such section 8311(3); except
that such term does not include an annuity payable to an eligi-
ble beneficiary of a member or former member of a uniformed
service under chapter 73 of title 10;

(4) ‘‘agency in the legislative branch’’ means the General
Accounting Office, the Government Printing Office, the Library
of Congress, the Office of Technology Assessment, the Office of
the Architect of the Capitol, the United States Botanic Garden,
and the Congressional Budget Office;

(5) ‘‘employee of the House of Representatives’’ means a
congressional employee whose pay is disbursed by the Chief
Administrative Officer of the House of Representatives;

(6) ‘‘employee of the Senate’’ means a congressional em-
ployee whose pay is disbursed by the Secretary of the Senate;
and

(7) ‘‘congressional employee’’ has the meaning given that
term by section 2107 of this title, excluding an employee of an
agency in the legislative branch.

[§ 5532. Repealed Public Law 106–65, § 651(a), October 5,
1999, 113 Stat. 664.]

§ 5533. Dual pay from more than one position; limitations;
exceptions

(a) Except as provided by subsections (b), (c), and (d) of this
section, an individual is not entitled to receive basic pay from more
than one position for more than an aggregate of 40 hours of work
in one calendar week (Sunday through Saturday).

(b) Except as otherwise provided by subsection (c) of this sec-
tion, the Office of Personnel Management, subject to the super-
vision and control of the President, may prescribe regulations
under which exceptions may be made to the restrictions in sub-
section (a) of this section when appropriate authority determines
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that the exceptions are warranted because personal services other-
wise cannot be readily obtained.

(c)(1) Unless otherwise authorized by law and except as other-
wise provided by paragraph (2) or (4) of this subsection, appro-
priated funds are not available for payment to an individual of pay
from more than one position if the pay of one of the positions is
paid by the Secretary of the Senate or the Chief Administrative Of-
ficer of the House of Representatives, or one of the positions is
under the Office of the Architect of the Capitol, and if the aggre-
gate gross pay from the positions exceeds $7,724 a year ($10,540,
in the case of pay disbursed by the Secretary of the Senate).

(2) Notwithstanding paragraph (1) of this subsection, appro-
priated funds are not available for payment to an individual of pay
from more than one position, for each of which the pay is disbursed
by the Chief Administrative Officer of the House of Representa-
tives, if the aggregate gross pay from those positions exceeds the
maximum per annum gross rate of pay authorized to be paid to an
employee out of the clerk hire allowance of a Member of the House.

(3) For the purposes of this subsection, ‘‘gross pay’’ means the
annual rate of pay (or equivalent thereof in the case of an indi-
vidual paid on other than an annual basis) received by an indi-
vidual.

(4) Paragraph (1) of this subsection does not apply to pay on
a when-actually-employed basis received from more than one con-
sultant or expert position if the pay is not received for the same
day.

(d) Subsection (a) of this section does not apply to—
(1) pay on a when-actually-employed basis received from

more than one consultant or expert position if the pay is not
received for the same hours of the same day;

(2) pay consisting of fees paid on other than a time basis;
(3) pay received by a teacher of the public schools of the

District of Columbia for employment in a position during the
summer vacation period;

(4) pay paid by the Tennessee Valley Authority to an em-
ployee performing part-time or intermittent work in addition to
his normal duties when the Authority considers it to be in the
interest of efficiency and economy;

(5) pay received by an individual holding a position—
(A) the pay of which is paid by the Secretary of the

Senate or the Chief Administrative Officer of the House of
Representatives; or

(B) under the Architect of the Capitol;
(6) pay paid by the United States Coast Guard to an em-

ployee occupying a part-time position of lamplighter; and
(7) pay within the purview of any of the following statutes:

(A) section 162 of title 2;
(B) section 23(b) of title 13;
(C) section 327 of title 15;
(D) section 907 of title 20;
(E) section 873 of title 33; or
(F) section 631 or 631a of title 31, District of Columbia

Code.
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[(G) Repealed. Public Law 96–70, title III, § 3302(e)(8),
Sept. 27, 1979, 93 Stat. 498.]

(e)(1) This section does not apply to an individual employed
under sections 174j–1 to 174j–7 or 174k of title 40.

(2) Subsection (c) of this section does not apply to pay received
by a teacher of the public schools of the District of Columbia for
employment in a position during the summer vacation period.

§ 5534. Dual employment and pay of Reserves and National
Guardsmen

A Reserve of the armed forces or member of the National
Guard may accept a civilian office or position under the Govern-
ment of the United States or the government of the District of Co-
lumbia, and he is entitled to receive the pay of that office or posi-
tion in addition to pay and allowances as a Reserve or member of
the National Guard.

§ 5534a. Dual employment and pay during terminal leave
from uniformed services

A member of a uniformed service who has performed active
service and who is on terminal leave pending separation from, or
release from active duty in, that service under honorable conditions
may accept a civilian office or position in the Government of the
United States, its territories or possessions, or the government of
the District of Columbia, and he is entitled to receive the pay of
that office or position in addition to pay and allowances from the
uniformed service for the unexpired portion of the terminal leave.

§ 5535. Extra pay for details prohibited
(a) An officer may not receive pay in addition to the pay for

his regular office for performing the duties of a vacant office as au-
thorized by sections 3345–3347 of this title.

(b) An employee may not receive—
(1) additional pay or allowances for performing the duties

of another employee; or
(2) pay in addition to the regular pay received for employ-

ment held before his appointment or designation as acting for
or instead of an occupant of another position or employment.

This subsection does not prevent a regular and permanent appoint-
ment by promotion from a lower to a higher grade of employment.

§ 5536. Extra pay for extra services prohibited
An employee or a member of a uniformed service whose pay or

allowance is fixed by statute or regulation may not receive addi-
tional pay or allowance for the disbursement of public money or for
any other service or duty, unless specifically authorized by law and
the appropriation therefor specifically states that it is for the addi-
tional pay or allowance.

§ 5537. Fees for jury and witness service
(a) An employee as defined by section 2105 of this title (except

an individual whose pay is disbursed by the Secretary of the Sen-
ate or the Chief Administrative Officer of the House of Representa-
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tives) or an individual employed by the government of the District
of Columbia may not receive fees for service—

(1) as a juror in a court of the United States or the District
of Columbia; or

(2) as a witness on behalf of the United States or the Dis-
trict of Columbia.
(b) An official of a court of the United States or the District

of Columbia may not receive witness fees for attendance before a
court, commissioner, or magistrate where he is officiating.

(c) For the purpose of this section, ‘‘court of the United States’’
has the meaning given it by section 451 of title 28 and includes the
District Court of Guam and the District Court of the Virgin
Islands.
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§ 5541. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) a military department;
(C) an agency in the judicial branch;
(D) the Library of Congress;
(E) the Botanic Garden;
(F) the Office of the Architect of the Capitol; and
(G) the government of the District of Columbia;

(2) ‘‘employee’’ means—
(A) an employee in or under an Executive agency;
(B) an individual employed by the government of the

District of Columbia; and
(C) an employee in or under the judicial branch, the

Library of Congress, the Botanic Garden, and the Office of
the Architect of the Capitol, who occupies a position sub-
ject to chapter 51 and subchapter III of chapter 53 of this
title;
but does not include—

(i) a justice or judge of the United States;
(ii) the head of an agency other than the government

of the District of Columbia;
(iii) a teacher, school official, or employee of the Board

of Education of the District of Columbia, whose pay is
fixed under chapter 15 of title 31, District of Columbia
Code;

(iv) a member of—
(I) the Metropolitan Police or the Fire Department

of the District of Columbia; or
(II) a member of the United States Secret Service

Uniformed Division, a member of the United States
Park Police, other than for purposes of section 5545(a)
and 5546;
(v) a student-employee as defined by section 5351 of

this title;
[(vi) Repealed. Public Law 91–375, § 6(c)(16), Aug. 12,

1970, 84 Stat. 776;]
(vii) an employee outside the continental United

States or in Alaska who is paid in accordance with local
native prevailing wage rates for the area in which em-
ployed;

(viii) an employee of the Tennessee Valley Authority;
(ix) an individual to whom section 1291(a) of title 50,

appendix, applies;
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(x) an employee of a Federal land bank, a Federal in-
termediate credit bank, or a bank for cooperatives;

(xi) an employee whose pay is fixed and adjusted from
time to time in accordance with prevailing rates under
subchapter IV of chapter 53 of this title, or by a wage
board or similar administrative authority serving the same
purpose, except as provided by section 5544 of this title;

(xii) an employee of the Transportation Corps of the
Army on a vessel operated by the United States, a vessel
employee of the Environmental Science Services Adminis-
tration, or a vessel employee of the Department of the In-
terior;

(xiii) a ‘‘teacher’’ or an individual holding a ‘‘teaching
position’’ as defined by section 901 of title 20;

(xiv) a Foreign Service officer;
(xv) a member of the Senior Foreign Service;
(xvi) member of the Senior Executive Service; or
(xvii) a member of the Federal Bureau of Investigation

and Drug Enforcement Administration Senior Executive
Service; and
(3) ‘‘law enforcement officer’’ means an employee who—

(A) is a law enforcement officer within the meaning of
section 8331(20) or 8401(17);

(B) in the case of an employee who holds a supervisory
or administrative position and is subject to subchapter III
of chapter 83, but who does not qualify to be considered a
law enforcement officer within the meaning of section
8331(20), would so qualify if such employee had trans-
ferred directly to such position after serving as a law en-
forcement officer within the meaning of such section;

(C) in the case of an employee who holds a supervisory
or administrative position and is subject to chapter 84, but
who does not qualify to be considered a law enforcement
officer within the meaning of section 8401(17), would so
qualify if such employee had transferred directly to such
position after performing duties described in section
8401(17) (A) and (B) for at least 3 years; and

(D) in the case of an employee who is not subject to
subchapter III of chapter 83 or chapter 84—

(i) holds a position that the Office of Personnel
Management determines would satisfy subparagraph
(A), (B), or (C) if the employee were subject to sub-
chapter III of chapter 83 or chapter 84; or

(ii) is a special agent in the Diplomatic Security
Service.

§ 5542. Overtime rates; computation
(a) For full-time, part-time and intermittent tours of duty,

hours of work officially ordered or approved in excess of 40 hours
in an administrative workweek, or (with the exception of an em-
ployee engaged in professional or technical engineering or scientific
activities for whom the first 40 hours of duty in an administrative
workweek is the basic workweek and an employee whose basic pay
exceeds the minimum rate for GS–10 (including any applicable lo-
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cality-based comparability payment under section 5304 or similar
provision of law and any applicable special rate of pay under sec-
tion 5305 or similar provision of law) for whom the first 40 hours
of duty in an administrative workweek is the basic workweek) in
excess of 8 hours in a day, performed by an employee are overtime
work and shall be paid for, except as otherwise provided by this
subchapter, at the following rates:

(1) For an employee whose basic pay is at a rate which
does not exceed the minimum rate of basic pay for GS–10 (in-
cluding any applicable locality-based comparability payment
under section 5304 or similar provision of law and any applica-
ble special rate of pay under section 5305 or similar provision
of law), the overtime hourly rate of pay is an amount equal to
one and one-half times the hourly rate of basic pay of the em-
ployee, and all that amount is premium pay.

(2) For an employee whose basic pay is at a rate which ex-
ceeds the minimum rate of basic pay for GS–10 (including any
applicable locality-based comparability payment under section
5304 or similar provision of law and any applicable special rate
of pay under section 5305 or similar provision of law), the over-
time hourly rate of pay is an amount equal to one and one-half
times the hourly rate of the minimum rate of basic pay for GS–
10 (including any applicable locality-based comparability pay-
ment under section 5304 or similar provision of law and any
applicable special rate of pay under section 5305 or similar
provision of law), and all that amount is premium pay.

(3) Notwithstanding paragraphs (1) and (2) of this sub-
section for an employee of the Department of Transportation
who occupies a nonmanagerial position in GS–14 or under and,
as determined by the Secretary of Transportation,

(A) the duties of which are critical to the immediate
daily operation of the air traffic control system, directly af-
fect aviation safety, and involve physical or mental strain
or hardship;

(B) in which overtime work is therefore unusually tax-
ing; and

(C) in which operating requirements cannot be met
without substantial overtime work;

the overtime hourly rate of pay is an amount equal to one and
one-half times the hourly rate of basic pay of the employee,
and all that amount is premium pay.

(4) Notwithstanding paragraph (2) of this subsection, for
an employee who is a law enforcement officer, and whose basic
pay is at a rate which exceeds the minimum rate of basic pay
for GS–10 (including any applicable locality-based com-
parability payment under section 5304 or similar provision of
law and any applicable special rate of pay under section 5305
or similar provision of law), the overtime hourly rate of pay is
an amount equal to the greater of—

(A) one and one-half times the minimum hourly rate
of basic pay for GS–10 (including any applicable locality-
based comparability payment under section 5304 or simi-
lar provision of law and any applicable special rate of pay
under section 5305 or similar provision of law); or
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(B) the hourly rate of basic pay of the employee,
and all that amount is premium pay.

(5) Notwithstanding paragraphs (1) and (2), for an em-
ployee of the Department of the Interior or the United States
Forest Service in the Department of Agriculture engaged in
emergency wildland fire suppression activities, the overtime
hourly rate of pay is an amount equal to one and one-half
times the hourly rate of basic pay of the employee, and all that
amount is premium pay.
(b) For the purpose of this subchapter—

(1) unscheduled overtime work performed by an employee
on a day when work was not scheduled for him, or for which
he is required to return to his place of employment, is deemed
at least 2 hours in duration; and

(2) time spent in a travel status away from the official-
duty station of an employee is not hours of employment
unless—

(A) the time spent is within the days and hours of the
regularly scheduled administrative workweek of the em-
ployee, including regularly scheduled overtime hours; or

(B) the travel (i) involves the performance of work
while traveling, (ii) is incident to travel that involves the
performance of work while traveling, (iii) is carried out
under arduous conditions, or (iv) results from an event
which could not be scheduled or controlled administra-
tively, including travel by an employee to such an event
and the return of such employee from such event to his or
her official-duty station.

(c) Subsection (a) shall not apply to an employee who is subject
to the overtime pay provisions of section 7 of the Fair Labor Stand-
ards Act of 1938. In the case of an employee who would, were it
not for the preceding sentence, be subject to this section, the Office
of Personnel Management shall by regulation prescribe what hours
shall be deemed to be hours of work and what hours of work shall
be deemed to be overtime hours for the purpose of such section 7
so as to ensure that no employee receives less pay by reason of the
preceding sentence.

(d) In applying subsection (a) of this section with respect to
any criminal investigator who is paid availability pay under section
5545a—

(1) such investigator shall be compensated under such sub-
section (a), at the rates there provided, for overtime work
which is scheduled in advance of the administrative
workweek—

(A) in excess of 10 hours on a day during such inves-
tigator’s basic 40 hour workweek; or

(B) on a day outside such investigator’s basic 40 hour
workweek; and
(2) such investigator shall be compensated for all other

overtime work under section 5545a.
(e) Notwithstanding subsection (d)(1) of this section, all hours

of overtime work scheduled in advance of the administrative work-
week shall be compensated under subsection (a) if that work in-
volves duties as authorized by section 3056(a) of title 18 or section
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37(a)(3) of the State Department Basic Authorities Act of 1956, and
if the investigator performs, on that same day, at least 2 hours of
overtime work not scheduled in advance of the administrative
workweek.

(f) In applying subsection (a) of this section with respect to a
firefighter who is subject to section 5545b—

(1) such subsection shall be deemed to apply to hours of
work officially ordered or approved in excess of 106 hours in
a biweekly pay period, or, if the agency establishes a weekly
basis for overtime pay computation, in excess of 53 hours in an
administrative workweek; and

(2) the overtime hourly rate of pay is an amount equal to
one and one-half times the hourly rate of basic pay under sec-
tion 5545b (b)(1)(A) or (c)(1)(B), as applicable, and such over-
time hourly rate of pay may not be less than such hourly rate
of basic pay in applying the limitation on the overtime rate
provided in paragraph (2) of such subsection (a).

§ 5543. Compensatory time off
(a) The head of an agency may—

(1) on request of an employee, grant the employee compen-
satory time off from his scheduled tour of duty instead of pay-
ment under section 5542 or section 7 of the Fair Labor Stand-
ards Act of 1938 for an equal amount of time spent in irregular
or occasional overtime work; and

(2) provide that an employee whose rate of basic pay is in
excess of the maximum rate of basic pay for GS–10 (including
any applicable locality-based comparability payment under sec-
tion 5304 or similar provision of law and any applicable special
rate of pay under section 5305 or similar provision of law) shall
be granted compensatory time off from his scheduled tour of
duty equal to the amount of time spent in irregular or occa-
sional overtime work instead of being paid for that work under
section 5542 of this title.
(b) The head of an agency may, on request of an employee,

grant the employee compensatory time off from the employee’s
scheduled tour of duty instead of payment under section 5544 or
section 7 of the Fair Labor Standards Act of 1938 for an equal
amount of time spent in irregular or occasional overtime work. An
agency head may not require an employee to be compensated for
overtime work with an equivalent amount of compensatory time-off
from the employee’s tour of duty.

(c) The Architect of the Capitol may grant an employee paid
on an annual basis compensatory time off from duty instead of
overtime pay for overtime work.

§ 5544. Wage-board overtime and Sunday rates; computation
(a) An employee whose pay is fixed and adjusted from time to

time in accordance with prevailing rates under section 5343 or
5349 of this title, or by a wage board or similar administrative au-
thority serving the same purpose, is entitled to overtime pay for
overtime work in excess of 8 hours a day or 40 hours a week. How-
ever, an employee subject to this subsection who regularly is re-
quired to remain at or within the confines of his post of duty in
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excess of 8 hours a day in a standby or on-call status is entitled
to overtime pay only for hours of duty, exclusive of eating and
sleeping time, in excess of 40 a week. The overtime hourly rate of
pay is computed as follows:

(1) If the basic rate of pay of the employee is fixed on a
basis other than an annual or monthly basis, multiply the
basic hourly rate of pay by not less than one and one-half.

(2) If the basic rate of pay of the employee is fixed on an
annual basis, divide the basic annual rate of pay by 2,087, and
multiply the quotient by one and one-half.

(3) If the basic rate of pay of the employee is fixed on a
monthly basis, multiply the basic monthly rate of pay by 12 to
derive a basic annual rate of pay, divide the basic annual rate
of pay by 2,087, and multiply the quotient by one and one-half.

An employee subject to this subsection whose regular work sched-
ule includes an 8-hour period of service a part of which is on Sun-
day is entitled to additional pay at the rate of 25 percent of his
hourly rate of basic pay for each hour of work performed during
that 8-hour period of service. For employees serving outside the
United States in areas where Sunday is a routine workday and an-
other day of the week is officially recognized as the day of rest and
worship, the Secretary of State may designate the officially recog-
nized day of rest and worship as the day with respect to which the
preceding sentence shall apply instead of Sunday. Time spent in a
travel status away from the official duty station of an employee
subject to this subsection is not hours of work unless the travel (i)
involves the performance of work while traveling, (ii) is incident to
travel that involves the performance of work while traveling, (iii)
is carried out under arduous conditions, or (iv) results from an
event which could not be scheduled or controlled administratively.
The first and third sentences of this subsection shall not be appli-
cable to an employee who is subject to the overtime pay provisions
of section 7 of the Fair Labor Standards Act of 1938. In the case
of an employee who would, were it not for the preceding sentence,
be subject to the first and third sentences of this subsection, the
Office of Personnel Management shall by regulation prescribe what
hours shall be deemed to be hours of work and what hours of work
shall be deemed to be overtime hours for the purpose of such sec-
tion 7 so as to ensure that no employee receives less pay by reason
of the preceding sentence.

(b) An employee under the Office of the Architect of the Capitol
who is paid on a daily or hourly basis and who is not subject to
chapter 51 and subchapter III of chapter 53 of this title is entitled
to overtime pay for overtime work in accordance with subsection (a)
of this section. The overtime hourly rate of pay is computed in ac-
cordance with subsection (a)(1) of this section.

(c) The provisions of this section, including the last two sen-
tences of subsection (a) and the provisions of section 5543(b), shall
apply to a prevailing rate employee described in section
5342(a)(2)(B).
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§ 5545. Night, standby, irregular, and hazardous duty dif-
ferential

(a) Except as provided by subsection (b) of this section, night-
work is regularly scheduled work between the hours of 6:00 p.m.
and 6:00 a.m., and includes—

(1) periods of absence with pay during these hours due to
holidays; and

(2) periods of leave with pay during these hours if the peri-
ods of leave with pay during a pay period total less than 8
hours.

Except as otherwise provided by subsection (c) of this section, an
employee is entitled to pay for nightwork at his rate of basic pay
plus premium pay amounting to 10 percent of that basic rate. This
subsection and subsection (b) of this section do not modify section
5141 of title 31, or other statute authorizing additional pay for
nightwork.

(b) The head of an agency may designate a time after 6:00 p.m.
and a time before 6:00 a.m. as the beginning and end, respectively,
of nightwork for the purpose of subsection (a) of this section, at a
post outside the United States where the customary hours of busi-
ness extend into the hours of nightwork provided by subsection (a)
of this section.

(c) The head of an agency, with the approval of the Office of
Personnel Management, may provide that—

(1) an employee in a position requiring him regularly to re-
main at, or within the confines of, his station during longer
than ordinary periods of duty, a substantial part of which con-
sists of remaining in a standby status rather than performing
work, shall receive premium pay for this duty on an annual
basis instead of premium pay provided by other provisions of
this subchapter, except for irregular, unscheduled overtime
duty in excess of his regularly scheduled weekly tour. Premium
pay under this paragraph is determined as an appropriate per-
centage, not in excess of 25 percent, of such part of the rate
of basic pay for the position as does not exceed the minimum
rate of basic pay for GS–10 (including any applicable locality-
based comparability payment under section 5304 or similar
provision of law and any applicable special rate of pay under
section 5305 or similar provision of law) (or, for a position de-
scribed in section 5542(a)(3) of this title, of the basic pay of the
position), by taking into consideration the number of hours of
actual work required in the position, the number of hours re-
quired in a standby status at or within the confines of the sta-
tion, the extent to which the duties of the position are made
more onerous by night, Sunday, or holiday work, or by being
extended over periods of more than 40 hours a week, and other
relevant factors; or

(2) an employee in a position in which the hours of duty
cannot be controlled administratively, and which requires sub-
stantial amounts of irregular, unscheduled, overtime duty with
the employee generally being responsible for recognizing, with-
out supervision, circumstances which require the employee to
remain on duty, shall receive premium pay for this duty on an
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annual basis instead of premium pay provided by other provi-
sions of this subchapter, except for regularly scheduled over-
time, night, and Sunday duty, and for holiday duty. Premium
pay under this paragraph is an appropriate percentage, not
less than 10 percent nor more than 25 percent, of the rate of
basic pay for the position as determined by taking into consid-
eration the frequency and duration of irregular, unscheduled
overtime duty required in the position.
(d) The Office shall establish a schedule or schedules of pay

differentials for duty involving unusual physical hardship or haz-
ard. Under such regulations as the Office may prescribe, and for
such minimum periods as it determines appropriate, an employee
to whom chapter 51 and subchapter III of chapter 53 of this title
applies is entitled to be paid the appropriate differential for any pe-
riod in which he is subjected to physical hardship or hazard not
usually involved in carrying out the duties of his position. However,
the pay differential—

(1) does not apply to an employee in a position the classi-
fication of which takes into account the degree of physical
hardship or hazard involved in the performance of the duties
thereof, except in such circumstances as the Office may by reg-
ulation prescribe; and

(2) may not exceed an amount equal to 25 percent of the
rate of basic pay applicable to the employee.

§ 5545a. Availability pay for criminal investigators
(a) For purposes of this section—

(1) the term ‘‘available’’ refers to the availability of a crimi-
nal investigator and means that an investigator shall be con-
sidered generally and reasonably accessible by the agency
employing such investigator to perform unscheduled duty
based on the needs of an agency;

(2) the term ‘‘criminal investigator’’ means a law enforce-
ment officer as defined under section 5541(3) (other than an of-
ficer occupying a position under title II of Public Law 99–399,
subject to subsection (k)) who is required to—

(A) possess a knowledge of investigative techniques,
laws of evidence, rules of criminal procedure, and prece-
dent court decisions concerning admissibility of evidence,
constitutional rights, search and seizure, and related
issues;

(B) recognize, develop, and present evidence that re-
constructs events, sequences and time elements for presen-
tation in various legal hearings and court proceedings;

(C) demonstrate skills in applying surveillance tech-
niques, undercover work, and advising and assisting the
United States Attorney in and out of court;

(D) demonstrate the ability to apply the full range of
knowledge, skills, and abilities necessary for cases which
are complex and unfold over a long period of time (as dis-
tinguished from certain other occupations that require the
use of some investigative techniques in short-term situa-
tions that may end in arrest or detention);
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(E) possess knowledge of criminal laws and Federal
rules of procedure which apply to cases involving crimes
against the United States, including—

(i) knowledge of the elements of a crime;
(ii) evidence required to prove the crime;
(iii) decisions involving arrest authority;
(iv) methods of criminal operations; and
(v) availability of detection devices; and

(F) possess the ability to follow leads that indicate a
crime will be committed rather than initiate an investiga-
tion after a crime is committed;
(3) the term ‘‘unscheduled duty’’ means hours of duty a

criminal investigator works, or is determined to be available
for work, that are not—

(A) part of the 40 hours in the basic work week of the
investigator; or

(B) overtime hours paid under section 5542; and
(4) the term ‘‘regular work day’’ means each day in the in-

vestigator’s basic work week during which the investigator
works at least 4 hours that are not overtime hours paid under
section 5542 or hours considered part of section 5545a.
(b) The purpose of this section is to provide premium pay to

criminal investigators to ensure the availability of criminal inves-
tigators for unscheduled duty in excess of a 40 hour work week
based on the needs of the employing agency.

(c) Each criminal investigator shall be paid availability pay as
provided under this section. Availability pay shall be paid to ensure
the availability of the investigator for unscheduled duty. The inves-
tigator is generally responsible for recognizing, without super-
vision, circumstances which require the investigator to be on duty
or be available for unscheduled duty based on the needs of the
agency. Availability pay provided to a criminal investigator for
such unscheduled duty shall be paid instead of premium pay pro-
vided by other provisions of this subchapter, except premium pay
for regularly scheduled overtime work as provided under section
5542, night duty, Sunday duty, and holiday duty.

(d)(1) A criminal investigator shall be paid availability pay, if
the average of hours described under paragraph (2) (A) and (B) is
equal to or greater than 2 hours.

(2) The hours referred to under paragraph (1) are—
(A) the annual average of unscheduled duty hours worked

by the investigator in excess of each regular work day; and
(B) the annual average of unscheduled duty hours such in-

vestigator is available to work on each regular work day upon
request of the employing agency.
(3) Unscheduled duty hours which are worked by an investi-

gator on days that are not regular work days shall be considered
in the calculation of the annual average of unscheduled duty hours
worked or available for purposes of certification.

(4) An investigator shall be considered to be available when the
investigator cannot reasonably and generally be accessible due to
a status or assignment which is the result of an agency direction,
order, or approval as provided under subsection (f)(1).
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(e)(1) Each criminal investigator receiving availability pay
under this section and the appropriate supervisory officer, to be
designated by the head of the agency, shall make an annual certifi-
cation to the head of the agency that the investigator has met, and
is expected to meet, the requirements of subsection (d). The head
of a law enforcement agency may prescribe regulations necessary
to administer this subsection.

(2) Involuntary reduction in pay resulting from a denial of cer-
tification under paragraph (1) shall be a reduction in pay for pur-
poses of section 7512(4) of this title.

(f)(1) A criminal investigator who is eligible for availability pay
shall receive such pay during any period such investigator is—

(A) attending agency sanctioned training;
(B) on agency approved sick leave or annual leave;
(C) on agency ordered travel status; or
(D) on excused absence with pay for relocation purposes.

(2) Notwithstanding paragraph (1)(A), agencies or departments
may provide availability pay to investigators during training which
is considered initial, basic training usually provided in the first
year of service.

(3) Agencies or departments may provide availability pay to in-
vestigators when on excused absence with pay, except as provided
in paragraph (1)(D).

(g) Section 5545(c) shall not apply to any criminal investigator
who is paid availability pay under this section.

(h) Availability pay under this section shall be—
(1) 25 percent of the rate of basic pay for the position; and
(2) treated as part of the basic pay for purposes of—

(A) sections 5595(c), 8114(e), 8331(3), and 8704(c); and
(B) such other purposes as may be expressly provided

for by law or as the Office of Personnel Management may
by regulation prescribe.

(i) The provisions of subsections (a)–(h) providing for avail-
ability pay shall apply to a pilot employed by the United States
Customs Service who is a law enforcement officer as defined under
section 5541(3). For the purpose of this section, section 5542(d) of
this title, and section 13(a)(16) and (b)(30) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 213(a)(16) and (b)(30)), such pilot shall
be deemed to be a criminal investigator as defined in this section.
The Office of Personnel Management may prescribe regulations to
carry out this subsection.

(j) Notwithstanding any other provision of this section, any Of-
fice of Inspector General which employs fewer than 5 criminal in-
vestigators may elect not to cover such criminal investigators under
this section.

(k)(1) For purposes of this section, the term ‘‘criminal investi-
gator’’ includes a special agent occupying a position under title II
of Public Law 99–399 if such special agent—

(A) meets the definition of such term under paragraph (2)
of subsection (a) (applied disregarding the parenthetical matter
before subparagraph (A) thereof); and

(B) such special agent satisfies the requirements of sub-
section (d) without taking into account any hours described in
paragraph (2)(B) thereof.



392Sec. 5545b CH. 55 (SUBCH V)—PREMIUM PAY

1 So in law. The semicolon probably should be a period.

(2) In applying subsection (h) with respect to a special agent
under this subsection—

(A) any reference in such subsection to ‘‘basic pay’’ shall be
considered to include amounts designated as ‘‘salary’’;

(B) paragraph (2)(A) of such subsection shall be considered
to include (in addition to the provisions of law specified there-
in) sections 609(b)(1), 805, 806, and 856 of the Foreign Service
Act of 1980; and

(C) paragraph (2)(B) of such subsection shall be applied by
substituting for ‘‘Office of Personnel Management’’ the fol-
lowing: ‘‘Office of Personnel Management or the Secretary of
State (to the extent that matters exclusively within the juris-
diction of the Secretary are concerned)’’.

§ 5545b. Pay for firefighters
(a) This section applies to an employee whose position is classi-

fied in the firefighter occupation in conformance with the GS–081
standard published by the Office of Personnel Management, and
whose normal work schedule, as in effect throughout the year, con-
sists of regular tours of duty which average at least 106 hours per
biweekly pay period.

(b)(1) If the regular tour of duty of a firefighter subject to this
section generally consists of 24-hour shifts, rather than a basic 40-
hour workweek (as determined under regulations prescribed by the
Office of Personnel Management), section 5504(b) shall be applied
as follows in computing pay—

(A) paragraph (1) of such section shall be deemed to re-
quire that the annual rate be divided by 2756 to derive the
hourly rate; and

(B) the computation of such firefighter’s daily, weekly, or
biweekly rate shall be based on the hourly rate under subpara-
graph (A); 1

(2) For the purpose of sections 5595(c), 5941, 8331(3), and
8704(c), and for such other purposes as may be expressly provided
for by law or as the Office of Personnel Management may by regu-
lation prescribe, the basic pay of a firefighter subject to this sub-
section shall include an amount equal to the firefighter’s basic
hourly rate (as computed under paragraph (1)(A)) for all hours in
such firefighter’s regular tour of duty (including overtime hours).

(c)(1) If the regular tour of duty of a firefighter subject to this
section includes a basic 40-hour workweek (as determined under
regulations prescribed by the Office of Personnel Management),
section 5504(b) shall be applied as follows in computing pay—

(A) the provisions of such section shall apply to the hours
within the basic 40-hour workweek;

(B) for hours outside the basic 40-hour workweek, such
section shall be deemed to require that the hourly rate be de-
rived by dividing the annual rate by 2756; and

(C) the computation of such firefighter’s daily, weekly, or
biweekly rate shall be based on subparagraphs (A) and (B), as
each applies to the hours involved.
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1 Margin so in law.

(2) For purposes of sections 5595(c), 5941, 8331(3), and 8704(c),
and for such other purposes as may be expressly provided for by
law or as the Office of Personnel Management may by regulation
prescribe, the basic pay of a firefighter subject to this subsection
shall include—

(A) an amount computed under paragraph (1)(A) for the
hours within the basic 40-hour workweek; and

(B) an amount equal to the firefighter’s basic hourly rate
(as computed under paragraph (1)(B)) for all hours outside the
basic 40-hour workweek that are within such firefighter’s reg-
ular tour of duty (including overtime hours).
(d)(1) A firefighter who is subject to this section shall receive

overtime pay in accordance with section 5542, but shall not receive
premium pay provided by other provisions of this subchapter.

(2) For the purpose of applying section 7(k) of the Fair Labor
Standards Act of 1938 to a firefighter who is subject to this section,
no violation referred to in such section 7(k) shall be deemed to have
occurred if the requirements of section 5542(a) are met, applying
section 5542(a) as provided in subsection (f) of that section: Pro-
vided, That the overtime hourly rate of pay for such firefighter
shall in all cases be an amount equal to one and one-half times the
firefighter’s hourly rate of basic pay under subsection (b)(1)(A) or
(c)(1)(B) of this section, as applicable.

(3) The Office of Personnel Management may prescribe regula-
tions, with respect to firefighters subject to this section, that would
permit an agency to reduce or eliminate the variation in the
amount of firefighters’ biweekly pay caused by work scheduling cy-
cles that result in varying hours in the regular tours of duty from
pay period to pay period. Under such regulations, the pay that a
firefighter would otherwise receive for regular tours of duty over
the work scheduling cycle shall, to the extent practicable, remain
unaffected.

(4) 1 Notwithstanding section 8114(e)(1), overtime pay for a
firefighter subject to this section for hours in a regular tour of
duty shall be included in any computation of pay under section
8114.

§ 5546. Pay for Sunday and holiday work
(a) An employee who performs work during a regularly sched-

uled 8-hour period of service which is not overtime work as defined
by section 5542(a) of this title a part of which is performed on Sun-
day is entitled to pay for the entire period of service at the rate
of his basic pay, plus premium pay at a rate equal to 25 percent
of his rate of basic pay. For employees serving outside the United
States in areas where Sunday is a routine workday and another
day of the week is officially recognized as the day of rest and wor-
ship, the Secretary of State may designate the officially recognized
day of rest and worship as the day with respect to which the pre-
ceding sentence shall apply instead of Sunday.

(b) An employee who performs work on a holiday designated by
Federal Statute, Executive order, or with respect to an employee of
the government of the District of Columbia, by order of the District
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of Columbia Council, is entitled to pay at the rate of his basic pay,
plus premium pay at a rate equal to the rate of his basic pay, for
that holiday work which is not—

(1) in excess of 8 hours; or
(2) overtime work as defined by section 5542(a) of this

title.
(c) An employee who is required to perform any work on a des-

ignated holiday is entitled to pay for at least 2 hours of holiday
work.

(d) An employee who performs overtime work as defined by
section 5542(a) of this title on a Sunday or a designated holiday is
entitled to pay for that overtime work in accordance with section
5542(a) of this title.

(e) Premium pay under this section is in addition to premium
pay which may be due for the same work under section 5545(a) and
(b) of this title, providing premium pay for nightwork.

§ 5546a. Differential pay for certain employees of the Fed-
eral Aviation Administration and the Department
of Defense

(a) The Administrator of the Federal Aviation Administration
(hereafter in this section referred to as the ‘‘Administrator’’) and
the Secretary of Defense (hereinafter referred to in this section as
the ‘‘Secretary’’) may pay premium pay at the rate of 5 per centum
of the applicable rate of basic pay to—

(1) any employee of the Federal Aviation Administration or
the Department of Defense who is—

(A) occupying a position in the air traffic controller se-
ries classified not lower than GS–9 and located in an air
traffic control center or terminal or in a flight service sta-
tion;

(B) assigned to a position classified not lower than
GS–09 or WG–10 located in an airway facilities sector; or

(C) assigned to a flight inspection crew-member posi-
tion classified not lower than GS–11 located in a flight in-
spection field office,

the duties of whose position are determined by the Adminis-
trator or the Secretary to be directly involved in or responsible
for the operation and maintenance of the air traffic control sys-
tem; and

(2) any employee of the Federal Aviation Administration or
the Department of Defense who is assigned to a flight test pilot
position classified not lower than GS–12 located in a region or
center, the duties of whose position are determined by the Ad-
ministrator or the Secretary to be unusually taxing, physically
or mentally, and to be critical to the advancement of aviation
safety; and

(3) any employee of the Federal Aviation Administration
who occupies a position at the Federal Aviation Administration
Academy, Oklahoma City, Oklahoma, the duties of which are
determined by the Administrator to require the individual to
be actively engaged in or directly responsible for training em-
ployees to perform the duties of a position described in sub-
paragraph (a); (b); or (c) or paragraph (1) of this subsection,
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and who, immediately prior to assuming such position at such
Academy, occupied a position referred to in subparagraph (a),
(b), or (c) of paragraph (1) of this subsection.
(b) The premium pay payable under any subsection of this sec-

tion is in addition to basic pay and to premium pay payable under
any other subsection of this section and any other provision of this
subchapter.

(c)(1) The Administrator or the Secretary may pay premium
pay to any employee of the Federal Aviation Administration or the
Department of Defense who—

(A) is an air traffic controller located in an air traffic con-
trol center or terminal;

(B) is not required as a condition of employment to be cer-
tified by the Administrator or the Secretary as proficient and
medically qualified to perform duties including the separation
and control of air traffic; and

(C) is so certified.
(2) Premium pay paid under paragraph (1) of this subsection

shall be paid at the rate of 1.6 per centum of the applicable rate
of basic pay for so long as such employee is so certified.

(d)(1) The Administrator or the Secretary may pay premium
pay to any air traffic controller of the Federal Aviation Administra-
tion or the Department of Defense who is assigned by the Adminis-
trator or the Secretary to provide on-the-job training to another air
traffic controller while such other air traffic controller is directly
involved in the separation and control of live air traffic.

(2) Premium pay paid under paragraph (1) of this subsection
shall be paid at the rate of 10 per centum of the applicable hourly
rate of basic pay times the number of hours and portion of an hour
during which the air traffic controller of the Federal Aviation Ad-
ministration or the Department of Defense provides on-the-job
training.

(e)(1) The Administrator or the Secretary may pay premium
pay to any air traffic controller or flight service station specialist
of the Federal Aviation Administration or the Department of De-
fense who, while working a regularly scheduled eight-hour period
of service, is required by his supervisor to work during the fourth
through sixth hour of such period without a break of thirty minutes
for a meal.

(2) Premium pay paid under paragraph (1) of this subsection
shall be paid at the rate of 50 per centum of one-half of the applica-
ble hourly rate of basic pay.

(f)(1) The Administrator or the Secretary shall prescribe stand-
ards for determining which air traffic controllers and other employ-
ees of the Federal Aviation Administration or the Department of
Defense are to be paid premium pay under this section.

(2) The Administrator may prescribe such rules as he deter-
mines are necessary to carry out the provisions of this section.

§ 5547. Limitation on premium pay
(a) An employee may be paid premium pay under sections

5542, 5545 (a), (b), and (c), 5545a, and 5546 (a) and (b) only to the
extent that the payment does not cause the aggregate of basic pay
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and such premium pay for any pay period for such employee to ex-
ceed the greater of—

(1) the maximum rate of basic pay payable for GS–15 (in-
cluding any applicable locality-based comparability payment
under section 5304 or similar provision of law and any applica-
ble special rate of pay under section 5305 or similar provision
of law); or

(2) the rate payable for level V of the Executive Schedule.
(b)(1) Subject to regulations prescribed by the Office of Per-

sonnel Management, subsection (a) shall not apply to an employee
who is paid premium pay by reason of work in connection with an
emergency (including a wildfire emergency) that involves a direct
threat to life or property, including work performed in the after-
math of such an emergency.

(2) Notwithstanding paragraph (1), no employee referred to in
such paragraph may be paid premium pay under the provisions of
law cited in subsection (a) if, or to the extent that, the aggregate
of the basic pay and premium pay under those provisions for such
employee would, in any calendar year, exceed the greater of—

(A) the maximum rate of basic pay payable for GS–15 in
effect at the end of such calendar year (including any applica-
ble locality-based comparability payment under section 5304 or
similar provision of law and any applicable special rate of pay
under section 5305 or similar provision of law); or

(B) the rate payable for level V of the Executive Schedule
in effect at the end of such calendar year.
(3) Subject to regulations prescribed by the Office of Personnel

Management, the head of an agency may determine that subsection
(a) shall not apply to an employee who is paid premium pay to per-
form work that is critical to the mission of the agency. Such em-
ployees may be paid premium pay under the provisions of law cited
in subsection (a) if, or to the extent that, the aggregate of the basic
pay and premium pay under those provisions for such employee
would not, in any calendar year, exceed the greater of—

(A) the maximum rate of basic pay payable for GS–15 in
effect at the end of such calendar year (including any applica-
ble locality-based comparability payment under section 5304 or
similar provision of law and any applicable special rate of pay
under section 5305 or similar provision of law); or

(B) the rate payable for level V of the Executive Schedule
in effect at the end of such calendar year.
(c) The Office of Personnel Management shall prescribe regula-

tions governing the methods of applying subsection (b)(2) and (b)(3)
to employees who receive premium pay under section 5545(c) or
5545a, or to firefighters covered by section 5545b who receive over-
time pay for hours in their regular tour of duty, and the method
of payment to such employees. Such regulations may limit the pay-
ment of such premium pay on a biweekly basis.

(d) This section shall not apply to any employee of the Federal
Aviation Administration or the Department of Defense who is paid
premium pay under section 5546a.



397 Sec. 5550aCH. 55 (SUBCH V)—PREMIUM PAY

§ 5548. Regulations
(a) The Office of Personnel Management may prescribe regula-

tions, subject to the approval of the President, necessary for the ad-
ministration of this subchapter, except section 5545(d) insofar as
this subchapter affects employees in or under an Executive agency.

(b) The Office shall prescribe regulations necessary for the ad-
ministration of section 5545(d).

§ 5549. Effect on other statutes
This subchapter does not prevent payment for overtime serv-

ices or for Sunday or holiday work under any of the following
statutes—

(1) section 10703 of the Farm Security and Rural Invest-
ment Act of 2002;

(2) sections 1353a and 1353b of title 8;
(3) sections 261, 267, 1450, 1451, 1451a, and 1452 of title

19;
(4) sections 2111 and 2112 of title 46; and
(5) section 154(f)(3) of title 47.

However, an employee may not receive premium pay under this
subchapter for the same services for which he is paid under one of
these statutes.

[§ 5550. Repealed. Public Law 102–378, § 2(44)(A), October 2,
1992, 106 Stat. 1352.]

§ 5550a. Compensatory time off for religious observances
(a) Not later than 30 days after the date of the enactment of

this section, the Office of Personnel Management shall prescribe
regulations providing for work schedules under which an employee
whose personal religious beliefs require the abstention from work
during certain periods of time, may elect to engage in overtime
work for time lost for meeting those religious requirements. Any
employee who so elects such overtime work shall be granted equal
compensatory time off from his scheduled tour of duty (in lieu of
overtime pay) for such religious reasons, notwithstanding any other
provision of law.

(b) In the case of any agency described in subparagraphs (C)
through (G) of section 5541(1) of this title, the head of such agency
(in lieu of the Office) shall prescribe the regulations referred to in
subsection (a) of this section.

(c) Regulations under this section may provide for such excep-
tions as may be necessary to efficiently carry out the mission of the
agency or agencies involved.
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SUBCHAPTER VI—PAYMENT FOR ACCUMULATED AND
ACCRUED LEAVE

§ 5551. Lump-sum payment for accumulated and accrued
leave on separation

(a) An employee as defined by section 2105 of this title or an
individual employed by the government of the District of Columbia,
who is separated from the service, is transferred to a position de-
scribed under section 6301(2)(B)(xiii) of this title, or elects to re-
ceive a lump-sum payment for leave under section 5552 of this
title, is entitled to receive a lump-sum payment for accumulated
and current accrued annual or vacation leave to which he is enti-
tled by statute. The lump-sum payment shall equal the pay (ex-
cluding any differential under section 5925 and any allowance
under section 5928) the employee or individual would have received
had he remained in the service until expiration of the period of the
annual or vacation leave. The lump-sum payment is considered pay
for taxation purposes only. The period of leave used for calculating
the lump-sum payment shall not be extended due to any holiday
occurring after separation. For the purposes of this subsection,
movement to employment described in section 2105(c) shall not be
deemed separation from the service in the case of an employee
whose annual leave is transferred under section 6308(b).

(b) The accumulated and current accrued annual leave to
which an officer excepted from subchapter I of chapter 63 of this
title by section 6301(2)(x)–(xiii) of this title, is entitled immediately
before the date he is excepted under that section shall be liq-
uidated by a lump-sum payment in accordance with subsection (a)
of this section or subchapter VIII of this chapter, except that the
payment is based on the rate of pay which he was receiving, imme-
diately before the date on which section 6301(2)(x)–(xiii) of this title
became applicable to him.

(c)(1) Annual leave that is restored to an employee of the De-
partment of Defense under section 6304(d) of this title by reason
of the operation of paragraph (3) of such section and remains un-
used upon the transfer of the employee to a position described in
paragraph (2) shall be liquidated by payment of a lump-sum for
such leave to the employee upon the transfer.

(2) A position referred to in paragraph (1) is a position in a de-
partment or agency of the Federal Government outside the Depart-
ment of Defense or a Department of Defense position that is not
located at a Department of Defense installation being closed or re-
aligned as described in section 6304(d)(3) of this title.

§ 5552. Lump-sum payment for accumulated and accrued
leave on entering active duty; election

An employee as defined by section 2105 of this title or an indi-
vidual employed by a territory or possession of the United States
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or the government of the District of Columbia who enters on active
duty in the armed forces is entitled to—

(1) receive, in addition to his pay and allowances from the
armed forces, a lump-sum payment for accumulated and cur-
rent accrued annual or vacation leave in accordance with sec-
tion 5551 of this title; or

(2) elect to have the leave remain to his credit until his re-
turn from active duty.

§ 5553. Regulations
The Office of Personnel Management may prescribe regulations

necessary for the administration of this subchapter.
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SUBCHAPTER VII—PAYMENTS TO MISSING EMPLOYEES

§ 5561. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means an Executive agency and a military de-
partment;

(2) ‘‘employee’’ means an employee in or under an agency
who is a citizen or national of the United States or an alien
admitted to the United States for permanent residence, but
does not include a part-time or intermittent employee or native
labor casually hired on an hourly or daily basis. However, such
an employee who enters a status listed in paragraph (5)(A)–(E)
of this section—

(A) inside the continental United States; or
(B) who is a resident at or in the vicinity of his place

of employment in a territory or possession of the United
States or in a foreign country and who was not living there
solely as a result of his employment;

is an employee for the purpose of this subchapter only on a de-
termination by the head of the agency concerned that this sta-
tus is the proximate result of employment by the agency;

(3) ‘‘dependent’’ means—
(A) a wife;
(B) an unmarried child (including an unmarried de-

pendent stepchild or adopted child) under 21 years of age;
(C) a dependent mother or father;
(D) a dependent designated in official records; and
(E) an individual determined to be dependent by the

head of the agency concerned or his designee;
(4) ‘‘active service’’ means active Federal service by an em-

ployee;
(5) ‘‘missing status’’ means the status of an employee who

is in active service and is officially carried or determined to be
absent in a status of—

(A) missing;
(B) missing in action;
(C) interned in a foreign country;
(D) captured, beleaguered, or besieged by a hostile

force; or
(E) detained in a foreign country against his will;

but does not include the status of an employee for a period
during which he is officially determined to be absent from his
post of duty without authority; and

(6) ‘‘pay and allowances’’ means—
(A) basic pay;
(B) special pay;
(C) incentive pay;
(D) basic allowance for housing;
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(E) basic allowance for subsistence; and
(F) station per diem allowances for not more than 90

days.

§ 5562. Pay and allowances; continuance while in a missing
status; limitations

(a) An employee in a missing status is entitled to receive or
have credited to his account, for the period he is in that status, the
same pay and allowances to which he was entitled at the beginning
of that period or may become entitled thereafter. Notwithstanding
any other provision of law, an employee in a missing status on or
after January 1, 1965, is entitled—

(1) to payment for annual leave which accrued to his ac-
count on or after January 1, 1965, but which was forfeited
under section 6304 of this title because he was unable to use
that leave by virtue of his missing status; or

(2) to have all of that leave restored to him and credited
to a separate leave account in accordance with the provisions
of section 6304(d)(2) of this title.

An employee shall elect in writing, within 90 days immediately fol-
lowing December 14, 1973, or within 90 days immediately following
the termination of his missing status, whichever is later, whether
he desires payment for the leave under clause (1) of this subsection
or credit of the leave under clause (2) of this subsection. Payment
under clause (1) of this subsection shall be at the employee’s rate
of basic pay in effect at the time the leave was forfeited.

(b) Entitlement to pay and allowances under subsection (a) of
this section ends on the date of—

(1) receipt by the head of the agency concerned of evidence
that the employee is dead; or

(2) death prescribed or determined under section 5565 of
this title.

That entitlement does not end—
(A) on the expiration of the term of service or employment

of an employee while he is in a missing status; or
(B) earlier than the dates prescribed in paragraphs (1) and

(2) of this subsection if the employee dies while he is in a miss-
ing status.
(c) An employee who is officially determined to be absent from

his post of duty without authority is indebted to the United States
for payments of amounts credited to his account under subsection
(a) of this section for the period of that absence.

(d) When an employee in a missing status is continued in that
status under section 5565 of this title, he continues to be entitled
to have pay and allowances credited under subsection (a) of this
section.

§ 5563. Allotments; continuance, suspension, initiation, re-
sumption, or increase while in a missing status;
limitations

(a) An allotment (including one for the purchase of United
States savings bonds) made by an employee before he was in a
missing status may be continued for the period he is in that status,
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notwithstanding the end of the period for which the allotment was
made.

(b) In the absence of an allotment or when an allotment is in-
sufficient for a purpose authorized by the head of the agency con-
cerned, he or his designee may authorize such a new or increased
allotment as circumstances warrant, which is payable for the pe-
riod the employee concerned is in a missing status.

(c) All allotments from the pay and allowances of an employee
in a missing status may not total more than the amount of pay and
allowances he is permitted to allot under regulations prescribed by
the head of the agency concerned.

(d) A premium paid by the United States on insurance issued
on the life of an employee, which is unearned because it covers a
period after his death, reverts to the appropriation of the agency
concerned.

(e) Subject to subsections (f) and (g) of this section, the head
of the agency concerned or his designee may direct the initiation,
continuance, discontinuance, increase, decrease, suspension, or re-
sumption of an allotment from the pay and allowances of an em-
ployee in a missing status when that action is in the interests of
the employee, his dependents, or the United States.

(f) When the head of the agency concerned officially reports
that an employee in a missing status is alive, an allotment under
subsections (a)–(d) of this section may be paid, subject to section
5562 of this title, until the date the head of the agency concerned
receives evidence that the employee is dead or has returned to the
controllable jurisdiction of the agency concerned.

(g) When an employee in a missing status is continued in that
status under section 5565 of this title, an allotment under sub-
sections (a)–(d) of this section may be continued, increased, or initi-
ated.

(h) When the head of the agency concerned considers it essen-
tial for the well-being and protection of the dependents of an em-
ployee in active service (other than an employee in a missing sta-
tus), he may, with or without the consent of the employee and sub-
ject to termination on specific request of the employee—

(1) direct the payment of a new allotment from the pay of
the employee;

(2) increase or decrease the amount of an allotment made
by the employee; and

(3) continue payment of an allotment of the employee
which has expired.

§ 5564. Travel and transportation; dependents; household
and personal effects; motor vehicles; sale of bulky
items; claims for proceeds; appropriation charge-
able

(a) For the purpose of this section, ‘‘household and personal ef-
fects’’ and ‘‘household effects’’ may include, in addition to other au-
thorized weight allowances, one privately owned motor vehicle
which may be shipped at United States expense.

(b) Transportation (including packing, crating, draying, tempo-
rarily storing, and unpacking of household and personal effects)
may be provided for the dependents and household and personal ef-
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fects of an employee in active service (without regard to pay grade)
who is officially reported as dead, injured, or absent for more than
29 days in a status listed in section 5561(5) (A)–(E) of this title to—

(1) the official residence of record for the employee;
(2) the residence of his dependent, next of kin, or other

person entitled to the effects under regulations prescribed by
the head of the agency concerned; or

(3) another location determined in advance or later ap-
proved by the head of the agency concerned or his designee on
request of the employee (if injured) or his dependent, next of
kin, or other person described in paragraph (2) of this sub-
section.
(c) When an employee described in subsection (b) of this section

is in an injured status, transportation of dependents and household
and personal effects may be provided under this section only when
prolonged hospitalization or treatment is anticipated.

(d) Transportation on request of a dependent may be author-
ized under this section only when there is a reasonable relationship
between the circumstances of the dependent and the destination re-
quested.

(e) Instead of providing transportation for dependents under
this section, when the travel has been completed the head of the
agency concerned may authorize—

(1) reimbursement for the commercial cost of the transpor-
tation; or

(2) a monetary allowance, instead of transportation, as au-
thorized by statute for the whole or that part of the travel for
which transportation in kind was not furnished.
(f) The head of the agency concerned may store the household

and personal effects of an employee described in subsection (b) of
this section until proper disposition can be made. The cost of the
storage and transportation (including packing, crating, draying,
temporarily storing, and unpacking) of household and personal ef-
fects shall be charged against appropriations currently available.

(g) When the head of the agency concerned determines that an
emergency exists and that a sale would be in the best interests of
the United States, he may provide for the public or private sale of
motor vehicles and other bulky items of the household and personal
effects of an employee described in subsection (b) of this section.
Before a sale, and if practicable, a reasonable effort shall be made
to determine the desires of interested persons. The net proceeds
from the sale shall be sent to the owner or other person entitled
thereto under regulations prescribed by the head of the agency con-
cerned. If there is no owner or other person entitled thereto, or if
the owner or other person or their addresses are not ascertained
within 1 year from the date of sale, the net proceeds may be cov-
ered into the Treasury of the United States as miscellaneous re-
ceipts.

(h) A claim for net proceeds covered into the Treasury under
subsection (g) of this section may be filed with the Administrator
of General Services by the owner, his heir or next of kin, or his
legal representative at any time before the end of 5 years from the
date the proceeds are covered into the Treasury. When a claim is
filed, the Administrator of General Services shall allow or disallow
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it. A claim that is allowed shall be paid from the appropriation for
refunding money erroneously received and covered. If a claim is not
filed before the end of 5 years from the date the proceeds are cov-
ered into the Treasury, it is barred from being acted on by the Ad-
ministrator of General Services or the courts.

(i) This section does not amend or repeal—
(1) section 2575, 2733, 4712, 6522, or 9712 of title 10;
(2) section 507 of title 14; or
(3) chapter 171 of title 28.

§ 5565. Agency review
(a) When an employee has been in a missing status almost 12

months and no official report of his death or the circumstances of
his continued absence has been received by the head of the agency
concerned, he shall have the case fully reviewed. After that review
and the end of 12 months in a missing status, or after any later
review which shall be made when warranted by information re-
ceived or other circumstances, the head of the agency concerned or
his designee may—

(1) direct the continuance of his missing status, if there is
a reasonable presumption that the employee is alive; or

(2) make a finding of death.
(b) When a finding of death is made under subsection (a) of

this section, it shall include the date death is presumed to have oc-
curred for the purpose of the ending of crediting pay and allow-
ances and settlement of accounts. That date is—

(1) the day after the day on which the 12 months in a
missing status ends; or

(2) a day determined by the head of the agency concerned
or his designee when the missing status has been continued
under subsection (a) of this section.
(c) For the purpose of determining status under this section, a

dependent of an employee in active service is deemed an employee.
A determination under this section made by the head of the agency
concerned or his designee is conclusive on all other agencies of the
United States. This section does not entitle a dependent to pay, al-
lowances, or other compensation to which he is not otherwise enti-
tled.

§ 5566. Agency determinations
(a) The head of the agency concerned or his designee may

make any determination necessary to administer this subchapter,
and when so made it is conclusive as to—

(1) death or finding of death;
(2) the fact of dependency under this subchapter;
(3) any other status covered by this subchapter;
(4) an essential date, including one on which evidence or

information is received by the head of the agency concerned;
and

(5) whether information received concerning an employee
is to be construed and acted on as an official report of death.
(b) When the head of the agency concerned receives informa-

tion that he considers to conclusively establish the death of an em-
ployee, he shall take action thereon as an official report of death,
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notwithstanding an earlier action relating to death or status of the
employee. After the end of 12 months in a missing status pre-
scribed by section 5565 of this title, the head of the agency con-
cerned or his designee shall make a finding of death when he con-
siders that the information received, or a lapse of time without in-
formation, establishes a reasonable presumption that an employee
in a missing status is dead.

(c) The head of the agency concerned or his designee may de-
termine the entitlement of an employee to pay and allowances
under this subchapter, including credits and charges in his ac-
count, and that determination is conclusive. An account may not be
charged or debited with an amount that an employee captured, be-
leaguered, or besieged by a hostile force may receive or be entitled
to receive from, or have placed to his credit by, the hostile force as
pay, allowances, or other compensation.

(d) When circumstances warrant the reconsideration of a deter-
mination made under this subchapter, the head of the agency con-
cerned or his designee may change or modify it.

(e) When the account of an employee has been charged or deb-
ited with an allotment paid under this subchapter, the amount so
charged or debited shall be recredited to the account of the em-
ployee if the head of the agency concerned or his designee deter-
mines that the payment was induced by fraud or misrepresentation
to which the employee was not a party.

(f) Except an allotment for an unearned insurance premium,
an allotment paid from the pay and allowances of an employee for
the period he is in a missing status may not be collected from the
allotee as an overpayment when payment was caused by delay in
receiving evidence of death. An allotment paid for a period after
the end, under this subchapter or otherwise, of entitlement to pay
and allowances may not be collected from the allottee or charged
against the pay of a deceased employee when payment was caused
by delay in receiving evidence of death.

(g) The head of the agency concerned or his designee may
waive the recovery of an erroneous payment or overpayment of an
allotment to a dependent if he considers recovery is against equity
and good conscience.

(h) For the purpose of determining status under this section,
a dependent of an employee in active service is deemed an em-
ployee. A determination under this section made by the head of the
agency concerned or his designee is conclusive on all other agencies
of the United States. This section does not entitle a dependent to
pay, allowances, or other compensation to which he is not other-
wise entitled.

§ 5567. Settlement of accounts
(a) The head of the agency concerned or his designee may set-

tle the accounts of—
(1) an employee for whose account payment has been made

under sections 5562, 5563, and 5565 of this title; and
(2) a survivor of a casualty to a ship, station, or military

installation which results in the loss or destruction of dis-
bursing records.
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That settlement is conclusive on the accounting officials of the
United States in settling the accounts of disbursing officials.

(b) Payment or settlement of an account made pursuant to a
report, determination, or finding of death may not be recovered or
reopened because of a later report or determination which fixes a
date of death. However, an account shall be reopened and settled
on the basis of a date of death so fixed which is later than that
used as a basis for earlier settlement.

(c) In settling the accounts of a disbursing official, he is enti-
tled to credit for an erroneous payment or overpayment made by
him in carrying out this subchapter, except section 5568, if there
is no fraud or criminality by him. Recovery may not be made from
an individual who authorizes a payment under this subchapter, ex-
cept section 5568, if there is no fraud or criminality by him.

§ 5568. Income tax deferment
Notwithstanding other statutes, any Federal income tax return

of, or the payment of any Federal income tax by, an employee who,
at the time the return or payment would otherwise become due, is
in a missing status does not become due until the earlier of the fol-
lowing dates:

(1) the fifteenth day of the third month in which he ceased
(except because of death or incompetency) being in a missing
status, unless before the end of that fifteenth day he is again
in a missing status; or

(2) the fifteenth day of the third month after the month in
which an executor, administrator, or conservator of the estate
of the taxpayer is appointed.

That due date is prescribed subject to the power of the Secretary
of the Treasury or his delegate to extend the time for filing the re-
turn or paying the tax, as in other cases, and to assess and collect
the tax as provided by sections 6851, 6861, and 6871 of title 26 in
cases in which the assessment or collection is jeopardized and in
cases of bankruptcy or receivership.

§ 5569. Benefits for captives
(a) For the purpose of this section—

(1) ‘‘captive’’ means any individual in a captive status com-
mencing while such individual is—

(A) in the Civil Service, or
(B) a citizen, national, or resident alien of the United

States rendering personal service to the United States
similar to the service of an individual in the Civil Service
(other than as a member of the uniformed services);
(2) ‘‘captive status’’ means a missing status which, as de-

termined by the President, arises because of a hostile action
and is a result of the individual’s relationship with the Govern-
ment;

(3) ‘‘missing status’’—
(A) in the case of an employee, has the meaning pro-

vided under section 5561(5) of this title; and
(B) in the case of an individual other than an em-

ployee, has a similar meaning; and
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(4) ‘‘family member’’, as used with respect to a person,
means—

(A) any dependent of such person; and
(B) any individual (other than a dependent under sub-

paragraph (A)) who is a member of such person’s family or
household.

(b)(1) The Secretary of the Treasury shall establish a savings
fund to which the head of an agency may allot all or any portion
of the pay and allowances of any captive to the extent that such
pay and allowances are not subject to an allotment under section
5563 of this title or any other provision of law.

(2) Amounts so allotted to the savings fund shall bear interest
at a rate which, for any calendar quarter, shall be equal to the av-
erage rate paid in United States Treasury bills with 3-month matu-
rities issued during the preceding calendar quarter. Such interest
shall be compounded quarterly.

(3) Amounts in the savings fund credited to a captive shall be
considered as pay and allowances for purposes of section 5563 of
this title and shall otherwise be subject to withdrawal under proce-
dures which the Secretary of the Treasury shall establish.

(4) Any interest accruing under this subsection on—
(A) any amount for which an individual is indebted to the

United States under section 5562(c) of this title shall be
deemed to be part of the amount due under such section
5562(c); and

(B) any amount referred to in section 5566(f) of this title
shall be deemed to be part of such amount for purposes of such
section 5566(f).
(5) An allotment under this subsection may be made without

regard to section 5563(c) of this title.
(c) The head of an agency shall pay (by advancement or reim-

bursement) any individual who is a captive, and any family mem-
ber of such individual, for medical and health care, and other ex-
penses related to such care, to the extent that such care—

(1) is incident to such individual being a captive; and
(2) is not covered—

(A) by any Government medical or health program; or
(B) by insurance.

(d)(1) Except as provided in paragraph (3), the President shall
make a cash payment, computed under paragraph (2), to any indi-
vidual who became or becomes a captive commencing on or after
November 4, 1979. Such payment shall be made before the end of
the one-year period beginning on the date on which the captive sta-
tus of such individual terminates or, in the case of any individual
whose status as a captive terminated before the date of the enact-
ment of the Victims of Terrorism Compensation Act, before the end
of the one-year period beginning on such date.

(2) Except as provided in section 802 of the Victims of Ter-
rorism Compensation Act, the amount of the payment under this
subsection with respect to an individual held as a captive shall be
not less than one-half of the amount of the world-wide average per
diem rate under section 5702 of this title which was in effect for
each day that individual was so held.

(3) The President—
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(A) may defer a payment under this subsection in the case
of any individual who, during the one-year period described in
paragraph (1), is charged with an offense described in subpara-
graph (B), until final disposition of such charge; and

(B) may deny such payment in the case of any individual
who is convicted of an offense described in subsection (b) or (c)
of section 8312 of this title committed—

(i) during the period of captivity of such individual;
and

(ii) related to the captive status of such individual.
(4) A payment under this subsection shall be in addition to any

other amount provided by law.
(5) The provisions of subchapter VIII of this chapter (or, in the

case of any person not covered by such subchapter, similar provi-
sions prescribed by the President) shall apply with respect to any
amount due an individual under paragraph (1) after such individ-
ual’s death.

(6) Any payment made under paragraph (1) which is later de-
nied under paragraph (3)(B) is a claim of the United States Gov-
ernment for purposes of section 3711 of title 31.

(e)(1) Under regulations prescribed by the President, the bene-
fits provided by the Soldiers’ and Sailors’ Civil Relief Act of 1940,
including the benefits provided by section 701 of such Act but ex-
cluding the benefits provided by sections 104, 105, 106, 400
through 408, 501 through 512, and 514 of such Act, shall be pro-
vided in the case of any individual who is a captive.

(2) In applying such Act under this subsection—
(A) the term ‘‘person in the military service’’ is deemed to

include any such captive;
(B) the term ‘‘period of military service’’ is deemed to in-

clude the period during which the individual is in a captive
status; and

(C) references to the Secretary of the Army, the Secretary
of the Navy, the Adjutant General of the Army, the Chief of
Naval Personnel, and the Commandant, United States Marine
Corps, are deemed, in the case of any captive, to be references
to an individual designated for that purpose by the President.
(f)(1)(A) Under regulations prescribed by the President, the

head of an agency shall pay (by advancement or reimbursement) a
spouse or child of a captive for expenses incurred for subsistence,
tuition, fees, supplies, books, and equipment, and other educational
expenses, while attending an educational or training institution.

(B) Except as provided in subparagraph (C), payments shall be
available under this paragraph for a spouse or child of an indi-
vidual who is a captive for education or training which occurs—

(i) after that individual has been in captive status for 90
days or more, and

(ii) on or before—
(I) the end of any semester or quarter (as appropriate)

which begins before the date on which the captive status
of that individual terminates, or

(II) if the educational or training institution is not op-
erated on a semester or quarter system, the earlier of the
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end of any course which began before such date or the end
of the 16-week period following that date.

In order to respond to special circumstances, the appropriate agen-
cy head may specify a date for purposes of cessation of assistance
under clause (ii) which is later than the date which would other-
wise apply under such clause.

(C) In the event a captive dies and the death is incident to that
individual being a captive, payments shall be available under this
paragraph for a spouse or child of such individual for education or
training which occurs after the date of such individual’s death.

(D) The preceding provisions of this paragraph shall not apply
with respect to any spouse or child who is eligible for assistance
under chapter 35 of title 38 or similar assistance under any other
provision of law.

(E) For the purpose of this paragraph, ‘‘child’’ means a depend-
ent under section 5561(3)(B) of this title.

(2)(A) In order to respond to special circumstances, the head of
an agency may pay (by advancement or reimbursement) a captive
for expenses incurred for subsistence, tuition, fees, supplies, books,
and equipment, and other educational expenses, while attending an
educational or training institution.

(B) Payments shall be available under this paragraph for a
captive for education or training which occurs—

(i) after the termination of that individual’s captive status,
and

(ii) on or before—
(I) the end of any semester or quarter (as appropriate)

which begins before the date which is 10 years after the
day on which the captive status of that individual termi-
nates, or

(II) if the educational or training institution is not op-
erated on a semester or quarter system, the earlier of the
end of any course which began before such date or the end
of the 16-week period following that date, and

shall be available only to the extent that such payments are not
otherwise authorized by law.

(3) Assistance under this subsection—
(A) shall be discontinued for any individual whose conduct

or progress is unsatisfactory under standards consistent with
those established pursuant to section 1724 of title 38; and

(B) may not be provided for any individual for a period in
excess of 45 months (or the equivalent thereof in other than
full-time education or training).
(4) Regulations prescribed to carry out this subsection shall

provide that the program under this subsection shall be consistent
with the assistance program under chapters 35 and 36 of title 38.

(g) Any benefit provided under subsection (c) or (d) may, under
regulations prescribed by the President, be provided to a family
member of an individual if—

(1) such family member is held in captive status; and
(2) such individual is performing service for the United

States as described in subsection (a)(1)(A) when the captive
status of such family member commences.
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(h) Except as provided in subsection (d), this section applies
with respect to any individual in a captive status commencing after
January 21, 1981.

(i) Notwithstanding any other provision of this subchapter, any
determination by the President under subsection (a)(2) or (d) shall
be conclusive and shall not be subject to judicial review.

(j) The President may prescribe regulations necessary to ad-
minister this section.

(k) Any benefit or payment pursuant to this section shall be
paid out of funds available for salaries and expenses of the relevant
agency of the United States.

§ 5570. Compensation for disability or death
(a) For the purpose of this section—

(1) ‘‘employee’’ means—
(A) any individual in the Civil Service; and
(B) any individual rendering personal service to the

United States similar to the service of an individual in the
Civil Service (other than as a member of the uniformed
services); and
(2) ‘‘family member’’, as used with respect to an employee,

means—
(A) any dependent of such employee; and
(B) any individual (other than a dependent under sub-

paragraph (A)) who is a member of the employee’s family
or household.

(b) The President shall prescribe regulations under which an
agency head may pay compensation for the disability or death of
an employee or a family member of an employee if, as determined
by the President, the disability or death was caused by hostile ac-
tion and was a result of the individual’s relationship with the Gov-
ernment.

(c) Any compensation otherwise payable to an individual under
this section in connection with any disability or death shall be re-
duced by any amounts payable to such individual under any other
program funded in whole or in part by the United States (excluding
any amount payable under section 5569(d) of this title) in connec-
tion with such disability or death, except that nothing in this sub-
section shall result in the reduction of any amount below zero.

(d) A determination by the President under subsection (b) shall
be conclusive and shall not be subject to judicial review.

(e) Compensation under this section may include payment
(whether by advancement or reimbursement) for any medical or
health expenses relating to the death of disability involved to the
extent that such expenses are not covered under subsection (c) of
section 5569 of this title (other than because of paragraph (2) of
such subsection).

(f) This section applies with respect to any disability or death
resulting from an injury which occurs after January 21, 1981.

(g) Any benefit or payment pursuant to this section shall be
paid out of funds available for salaries and expenses of the relevant
agency of the United States.
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SUBCHAPTER VIII—SETTLEMENT OF ACCOUNTS

§ 5581. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means—
(A) an employee as defined by section 2105 of this

title; and
(B) an individual employed by the government of the

District of Columbia;
but does not include the employee of—

(i) a Federal land bank;
(ii) a Federal intermediate credit bank;
(iii) a regional bank for cooperatives; or
(iv) the Senate within the purview of section 36a of

title 2; and
(2) ‘‘money due’’ means the pay and allowances due on ac-

count of the services of a deceased employee for the Govern-
ment of the United States or the government of the District of
Columbia. It includes, but is not limited to—

(A) per diem instead of subsistence, mileage, and
amounts due in reimbursement of travel expenses, includ-
ing incidental and miscellaneous expenses in connection
therewith for which reimbursement is due;

(B) allowances on change of official station;
(C) quarters and cost-of-living allowances and over-

time or premium pay;
(D) amounts due for payment of cash awards for em-

ployees’ suggestions;
(E) amounts due as refund of pay deductions for

United States savings bonds;
(F) payment for accumulated and current accrued an-

nual or vacation leave equal to the pay the decreased em-
ployee would have received had he lived and remained in
the service until the end of the period of annual or vaca-
tion leave;

(G) amounts of checks drawn for pay and allowances
which were not delivered by the Government to the em-
ployee during his lifetime;

(H) amounts of unnegotiated checks returned to the
Government because of the death of the employee; and

(I) retroactive pay under section 5344(a) (2) of this
title.

It does not include benefits, refunds, or interest payable under
subchapter III of chapter 83 of this title applicable to the serv-
ice of the deceased employee, or amounts the disposition of
which is otherwise expressly prescribed by Federal statute.
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§ 5582. Designation of beneficiary; order of precedence
(a) The employing agency shall notify each employee of his

right to designate a beneficiary or beneficiaries to receive money
due, and of the disposition of money due if a beneficiary is not des-
ignated. An employee may change or revoke a designation at any
time under regulations promulgated—

(1) by the Director of the Office of Personnel Management
or his designee, in the case of an employee of an executive
agency;

(2) jointly by the President pro tempore of the Senate and
the Speaker of the House of Representatives, or their designee,
in the case of an employee of the legislative branch; and

(3) by the Chief Justice of the United States or his or her
designee, in the case of an employee of the judicial branch.
(b) In order to facilitate the settlement of the accounts of de-

ceased employees, money due an employee at the time of his death
shall be paid to the person or persons surviving at the date of
death, in the following order of precedence, and the payment bars
recovery by another person of amounts so paid:

First, to the beneficiary or beneficiaries designated by the
employee in a writing received in the employing agency before
his death.

Second, if there is no designated beneficiary, to the widow
or widower of the employee.

Third, if none of the above, to the child or children of the
employee and descendants of deceased children by representa-
tion.

Fourth, if none of the above, to the parents of the em-
ployee or the survivor of them.

Fifth, if none of the above, to the duly appointed legal rep-
resentative of the estate of the employee.

Sixth, if none of the above, to the person or persons enti-
tled under the laws of the domicile of the employee at the time
of his death.

§ 5583. Payment of money due; settlement of accounts
(a) Under such regulations as the Director of the Office of Per-

sonnel Management may prescribe, the employing agency shall pay
money due a deceased employee to the beneficiary designated by
the employee under section 5582(b) of this title, or, if none, to the
widow or widower of the employee.

(b) The Director may by regulation prescribe the method for
settlement of accounts payable under subsection (a) of this section.
However—

(1) accounts of employees of the government of the District
of Columbia shall be paid by the District of Columbia; and

(2) accounts of employees of Government corporations or
mixed ownership Government corporations may be paid by the
corporations.
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§ 5584. Claims for overpayment of pay and allowances, and
of travel, transportation and relocation expenses
and allowances

(a) A claim of the United States against a person arising out
of an erroneous payment of pay or allowances made on or after
July 1, 1960, or arising out of an erroneous payment of travel,
transportation or relocation expenses and allowances, to an em-
ployee of an agency, the collection of which would be against equity
and good conscience and not in the best interests of the United
States, may be waived in whole or in part by—

(1) the authorized official;
(2) the head of an agency when—

(A) the claim is in an amount aggregating not more
than $1,500; and

(B) the waiver is made in accordance with standards
which the authorized official shall prescribe; or
(3) the Director of the Administrative Office of the United

States Courts when the claim is in an amount aggregating not
more than $10,000 and involves an officer or employee of the
Administrative Office of the United States Courts, the Federal
Judicial Center, or any of the courts set forth in section 610
of title 28.
(b) The authorized official or the head of the agency, as the

case may be, may not exercise his authority under this section to
waive any claim—

(1) if, in his opinion, there exists, in connection with the
claim, an indication of fraud, misrepresentation, fault, or lack
of good faith on the part of the employee or any other person
having an interest in obtaining a waiver of the claim;

(2) except in the case of employees of the Government
Printing Office, the Library of Congress, the Office of the Ar-
chitect of the Capitol, or the Botanic Garden, if application for
waiver is received in his office, after the expiration of three
years immediately following the date on which the erroneous
payment of pay was discovered or three years immediately fol-
lowing October 21, 1968, whichever is later;

(3) except in the case of employees of the Government
Printing Office, the Library of Congress, the Office of the Ar-
chitect of the Capitol, or the Botanic Garden, if application for
waiver is received in his office after the expiration of three
years immediately following the date on which the erroneous
payment of allowances was discovered or three years imme-
diately following October 2, 1972, whichever is later;

(4) in the case of employees of the Government Printing
Office, the Library of Congress, the Office of the Architect of
the Capitol, or the Botanic Garden, if application for waiver is
received in his office after the expiration of 3 years imme-
diately following the date on which the erroneous payment of
pay or allowances was discovered or 3 years immediately fol-
lowing July 25, 1974, whichever is later; or

(5) in the case of a claim involving an erroneous payment
of travel, transportation or relocation expenses and allowances,
if application for waiver is received in his office after the expi-
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ration of 3 years immediately following the date on which the
erroneous payment was discovered.
(c) A person who has repaid to the United States all or part

of the amount of a claim, with respect to which a waiver is granted
under this section, is entitled, to the extent of the waiver, to re-
fund, by the employing agency at the time of the erroneous pay-
ment, of the amount repaid to the United States, if he applies to
that employing agency for that refund within two years following
the effective date of the waiver. The employing agency shall pay
that refund in accordance with this section.

(d) In the audit and settlement of the accounts of any account-
able official, full credit shall be given for any amounts with respect
to which collection by the United States is waived under this sec-
tion.

(e) An erroneous payment, the collection of which is waived
under this section, is deemed a valid payment for all purposes.

(f) This section does not affect any authority under any other
statute to litigate, settle, compromise, or waive any claim of the
United States.

(g) For the purpose of this section, ‘‘agency’’ means—
(1) an Executive agency;
(2) the Government Printing Office;
(3) the Library of Congress;
(4) the Office of the Architect of the Capitol;
(5) the Botanic Garden; and
(6) the Administrative Office of the United States Courts,

the Federal Judicial Center, and any of the courts set forth in
section 610 of title 28.

For purposes of this section, the Director of the Administrative Of-
fice of the United States Courts shall be the head of the agency in
the case of those entities set forth in paragraph (6) of this sub-
section.

(g) 1 For the purpose of this section, the term ‘‘authorized offi-
cial’’ means—

(1) the head of an agency, with respect to an agency or em-
ployee in the legislative branch; or

(2) the Director of the Office of Management and Budget,
with respect to any other agency or employee.
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SUBCHAPTER IX—SEVERANCE PAY AND BACK PAY

[§§ 5591 to 5594. Repealed. Public Law 90–83, § 1(34)(B), Sep-
tember 11, 1967, 81 Stat. 201.]

§ 5595. Severance pay
(a) For the purpose of this section—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) the Library of Congress;
(C) the Government Printing Office;
(D) the government of the District of Columbia;
(E) the Administrative Office of the United States

Courts, the Federal Judicial Center, and the courts named
by section 610 of title 28; and

(F) the Office of the Architect of the Capitol; and
(2) ‘‘employee’’ means—

(A) an individual employed in or under an agency; and
(B) an individual employed by a county committee es-

tablished under section 590h(b) of title 16;
but does not include—

(i) an employee (other than a member of the Senior
Executive Service or the Federal Bureau of Investigation
and Drug Enforcement Administration Senior Executive
Service or an employee whose pay is fixed under section
5376) whose rate of basic pay is fixed at a rate provided
for one of the levels of the Executive Schedule or is in ex-
cess of the minimum rate for the Executive Schedule;

(ii) an employee serving under an appointment with a
definite time limitation, except one so appointed for full-
time employment without a break in service of more than
3 days following service under an appointment without
time limitation;

(iii) an alien employee who occupies a position outside
the several States, the District of Columbia, and the areas
and installations in the Republic of Panama made avail-
able to the United States pursuant to the Panama Canal
Treaty of 1977 and related agreements (as described in
section 3(a) of the Panama Canal Act of 1979);

(iv) an employee who is subject to subchapter III of
chapter 83 of this title or any other retirement statute or
retirement system applicable to an employee as defined by
section 2105 of this title or a member of a uniformed serv-
ice and, who, at the time of separation from the service,
has fulfilled the requirements for immediate annuity
under such a statute or system;

(v) an employee who, at the time of separation from
the service, is receiving compensation under subchapter I
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of chapter 81 of this title, other than one receiving this
compensation concurrently with pay or on account of the
death of another individual;

(vi) an employee who, at the time of separation from
the service, is entitled to receive benefits under section
609(b)(1) of the Foreign Service Act of 1980 or any other
severance pay from the Government;

(vii) an employee of the Tennessee Valley Authority;
(viii) 1 an employee of the Office of the Architect

of the Capitol, who is employed on a temporary when
actually employed basis;

(ix) 1 an employee of the Government Printing Of-
fice, who is employed on a temporary when actually
employed basis; or
(x) such other employee as may be excluded by regula-

tions of the President or such other officer or agency as he
may designate.

(b) Under regulations prescribed by the President or such offi-
cer or agency as he may designate, an employee who—

(1) has been employed currently for a continuous period of
at least 12 months; and

(2) is involuntarily separated from the service, not by re-
moval for cause on charges of misconduct, delinquency, or inef-
ficiency;

is entitled to be paid severance pay in regular pay periods by the
agency from which separated. However, the Director of the Admin-
istrative Office of the United States may prescribe regulations to
affect the application and operation of this section to the agencies
specified in subsection (a)(1)(E) of this section. The Architect of the
Capitol may prescribe regulations to effect the application and op-
eration of this section to the agency specified in subsection (a)(1)(F)
of this section. The Public Printer may prescribe regulations to ef-
fect the application and operation of this section to the agency spec-
ified in subsection (a)(1)(C) of this section.

(c) Severance pay consists of—
(1) a basic severance allowance computed on the basis of

1 week’s basic pay at the rate received immediately before sep-
aration for each year of civilian service up to and including 10
years for which severance pay has not been received under this
or any other authority and 2 weeks’ basic pay at that rate for
each year of civilian service beyond 10 years for which sever-
ance pay has not been received under this or any other author-
ity; and

(2) an age adjustment allowance computed on the basis of
10 percent of the total basic severance allowance for each year
by which the age of the recipient exceeds 40 years at the time
of separation.

Total severance pay under this section may not exceed 1 year’s pay
at the rate received immediately before separation. For the purpose
of this subsection, ‘‘basic pay’’ includes premium pay under section
5545(c)(1) of this title.
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(d) If an employee is reemployed by the Government of the
United States or the government of the District of Columbia before
the end of the period covered by payments of severance pay, the
payments shall be discontinued beginning with the date of reem-
ployment and the service represented by the unexpired portion of
the period shall be recredited to the employee for use in any later
computations of severance pay. For the purpose of subsection (b) (1)
of this section, reemployment that causes severance pay to be dis-
continued is deemed employment continuous with that serving as
the basis for severance pay.

(e) If the employee dies before the end of the period covered by
payments of severance pay, the payments of severance pay with re-
spect to the employee shall be continued as if the employee were
living and shall be paid on a pay period basis to the survivor of the
employee in accordance with section 5582(b) of this title.

(f) Severance pay under this section is not a basis for payment,
and may not be included in the basis for computation, of any other
type of United States or District of Columbia Government benefits.
A period covered by severance pay is not a period of United States
or District of Columbia Government service or employment.

(g) The Secretary of Agriculture shall prescribe regulations to
effect the application and operation of this section to an individual
named by subsection (a)(2)(B) of this section.

(h)(1) Severance pay under this section may not be paid to—
(A) a person described in paragraph (4)(A) during any pe-

riod in which the person is employed in a defense non-
appropriated fund instrumentality; or

(B) a person described in paragraph (4)(B) during any pe-
riod in which the person is employed in a Coast Guard non-
appropriated fund instrumentality.
(2)(A) Except as provided in subparagraph (B), payment of sev-

erance pay to a person referred to in paragraph (1) may be re-
sumed upon any involuntary separation of the person from the po-
sition of employment in a nonappropriated fund instrumentality,
not by removal for cause on charges of misconduct, delinquency, or
inefficiency.

(B) Payment of severance pay may not be resumed under sub-
paragraph (A) in the case of a person who, upon separation, is enti-
tled to immediate payment of retired or retainer pay as a member
or former member of the uniformed services or to an immediate an-
nuity under—

(i) a retirement system for persons retiring from employ-
ment by a nonappropriated fund instrumentality;

(ii) subchapter III of chapter 83 of this title;
(iii) subchapter II of chapter 84 of this title; or
(iv) any other retirement system of the Federal Govern-

ment for persons retiring from employment with the Federal
Government.
(3) Upon resumption of payment of severance pay under para-

graph (2)(A) in the case of a person separated as described in such
paragraph, the amount of the severance pay so payable for a period
shall be reduced (but not below zero) by the portion (if any) of the
amount of any severance pay payable for such period to the person
by the nonappropriated fund instrumentality that is attributable to
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credit for service taken into account under subsection (c) in the
computation of the amount of the severance pay so resumed.

(4) Paragraph (1) applies to a person who, on or after January
1, 1987, moves without a break in service—

(A) from employment in the Department of Defense that is
not employment in a defense nonappropriated fund instrumen-
tality to employment in a defense nonappropriated fund instru-
mentality; or

(B) from employment in the Coast Guard that is not em-
ployment in a Coast Guard nonappropriated fund instrumen-
tality to employment in a Coast Guard nonappropriated fund
instrumentality.
(5) The Secretary of Defense, in consultation with the Sec-

retary of Transportation, shall prescribe regulations to carry out
this subsection.

(6) In this subsection:
(A) The term ‘‘defense nonappropriated fund instrumen-

tality’’ means a nonappropriated fund instrumentality of the
Department of Defense.

(B) The term ‘‘Coast Guard nonappropriated fund instru-
mentality’’ means a nonappropriated fund instrumentality of
the Coast Guard.

(C) The term ‘‘nonappropriated fund instrumentality’’
means a nonappropriated fund instrumentality described in
section 2105(c) of this title.
(i)(1) In the case of an employee of the Department of Defense

who is entitled to severance pay under this section, the Secretary
of Defense or the Secretary of the military department concerned
may, upon application by the employee, pay the total amount of the
severance pay to the employee in one lump sum.

(2)(A) If an employee paid severance pay in a lump sum under
this subsection is reemployed by the Government of the United
States or the government of the District of Columbia at such time
that, had the employee been paid severance pay in regular pay pe-
riods under subsection (b), the payments of such pay would have
been discontinued under subsection (d) upon such reemployment,
the employee shall repay to the Department of Defense (for the
military department that formerly employed the employee, if appli-
cable) an amount equal to the amount of severance pay to which
the employee was entitled under this section that would not have
been paid to the employee under subsection (d) by reason of such
reemployment.

(B) The period of service represented by an amount of sever-
ance pay repaid by an employee under subparagraph (A) shall be
considered service for which severance pay has not been received
by the employee under this section.

(C) Amounts repaid to an agency under this paragraph shall
be credited to the appropriation available for the pay of employees
of the agency for the fiscal year in which received. Amounts so
credited shall be merged with, and shall be available for the
same purposes and the same period as, the other funds in that
appropriation.
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(3) If an employee fails to repay to an agency an amount re-
quired to be repaid under paragraph (2)(A), that amount is recover-
able from the employee as a debt due the United States.

(4) This subsection applies with respect to severance pay pay-
able under this section for separations taking effect on or after Feb-
ruary 10, 1996, and before October 1, 2006.

§ 5596. Back pay due to unjustified personnel action
(a) For the purpose of this section, ‘‘agency’’ means—

(1) an Executive agency;
(2) the Administrative Office of the United States Courts,

the Federal Judicial Center, and the courts named by section
610 of title 28;

(3) the Library of Congress;
(4) the Government Printing Office;
(5) the government of the District of Columbia;
(6) the Architect of the Capitol, including employees of the

United States Senate Restaurants; and
(7) the United States Botanic Garden.

(b)(1) An employee of an agency who, on the basis of a timely
appeal or an administrative determination (including a decision re-
lating to an unfair labor practice or a grievance) is found by appro-
priate authority under applicable law, rule, regulation, or collective
bargaining agreement, to have been affected by an unjustified or
unwarranted personnel action which has resulted in the with-
drawal or reduction of all or part of the pay, allowances, or dif-
ferentials of the employee—

(A) is entitled, on correction of the personnel action, to re-
ceive for the period for which the personnel action was in
effect—

(i) an amount equal to all or any part of the pay, al-
lowances, or differentials, as applicable which the em-
ployee normally would have earned or received during the
period if the personnel action had not occurred, less any
amounts earned by the employee through other employ-
ment during that period; and

(ii) reasonable attorney fees related to the personnel
action which, with respect to any decision relating to an
unfair labor practice or a grievance processed under a pro-
cedure negotiated in accordance with chapter 71 of this
title, or under chapter 11 of title I of the Foreign Service
Act of 1980, shall be awarded in accordance with stand-
ards established under section 7701(g) of this title; and
(B) for all purposes, is deemed to have performed service

for the agency during that period, except that—
(i) annual leave restored under this paragraph which

is in excess of the maximum leave accumulation permitted
by law shall be credited to a separate leave account for the
employee and shall be available for use by the employee
within the time limits prescribed by regulations of the Of-
fice of Personnel Management, and

(ii) annual leave credited under clause (i) of this sub-
paragraph but unused and still available to the employee
under regulations prescribed by the Office shall be in-
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cluded in the lump-sum payment under section 5551 or
5552(1) of this title but may not be retained to the credit
of the employee under section 5552(2) of this title.

(2)(A) An amount payable under paragraph (1)(A)(i) of this
subsection shall be payable with interest.

(B) Such interest—
(i) shall be computed for the period beginning on the effec-

tive date of the withdrawal or reduction involved and ending
on a date not more than 30 days before the date on which pay-
ment is made;

(ii) shall be computed at the rate or rates in effect under
section 6621(a)(1) of the Internal Revenue Code of 1986 during
the period described in clause (i); and

(iii) shall be compounded daily.
(C) Interest under this paragraph shall be paid out of amounts

available for payments under paragraph (1) of this subsection.
(3) This subsection does not apply to any reclassification action

nor authorize the setting aside of an otherwise proper promotion by
a selecting official from a group of properly ranked and certified
candidates.

(4) The pay, allowances, or differentials granted under this sec-
tion for the period for which an unjustified or unwarranted per-
sonnel action was in effect shall not exceed that authorized by the
applicable law, rule, regulations, or collective bargaining agreement
under which the unjustified or unwarranted personnel action is
found, except that in no case may pay, allowances, or differentials
be granted under this section for a period beginning more than 6
years before the date of the filing of a timely appeal or, absent such
filing, the date of the administrative determination.

(5) For the purpose of this subsection, ‘‘grievance’’ and ‘‘collec-
tive bargaining agreement’’ have the meanings set forth in section
7103 of this title and (with respect to members of the Foreign Serv-
ice) in sections 1101 and 1002 of the Foreign Service Act of 1980,
‘‘unfair labor practice’’ means an unfair labor practice described in
section 7116 of this title and (with respect to members of the For-
eign Service) in section 1015 of the Foreign Service Act of 1980,
and ‘‘personnel action’’ includes the omission or failure to take an
action or confer a benefit.

(c) The Office of Personnel Management shall prescribe regula-
tions to carry out this section. However, the regulations are not ap-
plicable to the Tennessee Valley Authority and its employees, or to
the agencies specified in subsection (a)(2) of this section.

§ 5597. Separation pay
(a) For the purpose of this section—

(1) the term ‘‘Secretary’’ means the Secretary of Defense;
(2) the term ‘‘defense agency’’ means an agency of the De-

partment of Defense, as further defined under regulations pre-
scribed by the Secretary; and

(3) the term ‘‘employee’’ means an employee of a defense
agency, serving under an appointment without time limitation,
who has been currently employed for a continuous period of at
least 12 months, except that such term does not include—
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(A) a reemployed annuitant under subchapter III of
chapter 83, chapter 84, or another retirement system for
employees of the Government; or

(B) an employee having a disability on the basis of
which such employee is or would be eligible for disability
retirement under any of the retirement systems referred to
in subparagraph (A).

(b) In order to avoid or minimize the need for involuntary sepa-
rations due to a reduction in force, base closure, reorganization,
transfer of function, workforce restructuring (to meet mission
needs, achieve one or more strength reductions, correct skill imbal-
ances, or reduce the number of high-grade, managerial, or super-
visory positions), or other similar action affecting 1 or more defense
agencies, the Secretary shall establish a program under which sep-
aration pay may be offered to encourage eligible employees to sepa-
rate from service voluntarily (whether by retirement or resigna-
tion).

(c) Under the program, separation pay may be offered by a de-
fense agency only—

(1) with the prior consent, or on the authority, of the Sec-
retary; and

(2) to employees within such occupational groups or geo-
graphic locations, or subject to such other similar objective and
nonpersonal limitations or conditions, as the Secretary may re-
quire.

A determination of which employees are within the scope of an
offer of separation pay shall be made only on the basis of consistent
and well-documented application of the relevant criteria.

(d) Such separation pay—
(1) shall be paid in a lump-sum or in installments;
(2) shall be equal to the lesser of—

(A) an amount equal to the amount the employee
would be entitled to receive under section 5595(c) if the
employee were entitled to payment under such section; or

(B) $25,000;
(3) shall not be a basis for payment, and shall not be in-

cluded in the computation, of any other type of Government
benefit;

(4) shall not be taken into account for purposes of deter-
mining the amount of any severance pay to which an indi-
vidual may be entitled under section 5595 based on any other
separation; and

(5) if paid in installments, shall cease to be paid upon the
recipient’s acceptance of employment by the Federal Govern-
ment, or commencement of work under a personal services con-
tract, as described in subsection (g)(1).
(e) No amount shall be payable under this section based on any

separation occurring after September 30, 2003.
(f) The Secretary shall prescribe such regulations as may be

necessary to carry out this section.
(g)(1) An employee who receives separation pay under this sec-

tion on the basis of a separation occurring on or after the date of
the enactment of the Federal Workforce Restructuring Act of 1994
and accepts employment with the Government of the United
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States, or who commences work for an agency of the United States
through a personal services contract with the United States, within
5 years after the date of the separation on which payment of the
separation pay is based shall be required to repay the entire
amount of the separation pay to the defense agency that paid the
separation pay.

(2) If the employment is with an Executive agency, the Direc-
tor of the Office of Personnel Management may, at the request of
the head of the agency, waive the repayment if the individual in-
volved possesses unique abilities and is the only qualified applicant
available for the position.

(3) If the employment is with an entity in the legislative
branch, the head of the entity or the appointing official may waive
the repayment if the individual involved possesses unique abilities
and is the only qualified applicant available for the position.

(4) If the employment is with the judicial branch, the Director
of the Administrative Office of the United States Courts may waive
the repayment if the individual involved possesses unique abilities
and is the only qualified applicant available for the position.

(5) If the employment is without compensation, the appointing
official may waive the repayment.

(h)(1)(A) In addition to any other payment that it is required
to make under subchapter III of chapter 83 or chapter 84, the De-
partment of Defense shall remit to the Office of Personnel Manage-
ment an amount equal to 15 percent of the final basic pay of each
covered employee.

(B) If the employee is one with respect to whom a remittance
would otherwise be required under section 4(a) of the Federal
Workforce Restructuring Act of 1994 based on the separation in-
volved, the remittance under this subsection shall be instead of the
remittance otherwise required under such section 4(a).

(2) Amounts remitted under paragraph (1) shall be deposited
in the Treasury of the United States to the credit of the Civil Serv-
ice Retirement and Disability Fund.

(3) For the purposes of this subsection—
(A) the term ‘‘covered employee’’ means an employee who

is subject to subchapter III of chapter 83 or chapter 84 and to
whom a voluntary separation incentive has been paid under
this section on the basis of a separation occurring on or after
October 1, 1997; and

(B) the term ‘‘final basic pay’’ has the meaning given such
term in section 4(a)(2) of the Federal Workforce Restructuring
Act of 1994.
(i)(1) Notwithstanding any other provision of this section, dur-

ing fiscal year 2001, separation pay may be offered under the pro-
gram carried out under this section with respect to workforce re-
structuring only to persons who, upon separation, are entitled to an
immediate annuity under section 8336, 8412, or 8414 of this title
and are otherwise eligible for the separation pay under this section.

(2) In the administration of the program under this section
during fiscal year 2001, the Secretary shall ensure that not more
than 1,000 employees are, as a result of workforce restructuring,
separated from service in that fiscal year entitled to separation pay
under this section.
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(3) Separation pay may not be offered as a result of workforce
restructuring under the program carried out under this section
after fiscal year 2003.
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SUBCHAPTER I—TRAVEL AND SUBSISTENCE EXPENSES;
MILEAGE ALLOWANCES

§ 5701. Definitions
Except as otherwise provided in section 5707(d), for the pur-

pose of this subchapter—
(1) ‘‘agency’’ means—

(A) an Executive agency;
(B) a military department;
(C) an office, agency, or other establishment in the leg-

islative branch;
(D) an office, agency, or other establishment in the ju-

dicial branch; and
(E) the government of the District of Columbia;

but does not include—
(i) a Government controlled corporation;
(ii) a Member of Congress; or
(iii) an office or committee of either House of Congress

or of the two Houses;
(2) ‘‘employee’’ means an individual employed in or under

an agency including an individual employed intermittently in
the Government service as an expert or consultant and paid on
a daily when-actually-employed basis and an individual serv-
ing without pay or at $1 a year;

(3) ‘‘subsistence’’ means lodging, meals, and other nec-
essary expenses for the personal sustenance and comfort of the
traveler;

(4) ‘‘per diem allowance’’ means a daily payment instead of
actual expenses for subsistence and fees or tips to porters and
stewards;

(5) ‘‘Government’’ means the Government of the United
States and the government of the District of Columbia; and

(6) ‘‘continental United States’’ means the several States
and the District of Columbia, but does not include Alaska or
Hawaii.
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§ 5702. Per diem; employees traveling on official business
(a)(1) Under regulations prescribed pursuant to section 5707 of

this title, an employee, when traveling on official business away
from the employee’s designated post of duty, or away from the em-
ployee’s home or regular place of business (if the employee is de-
scribed in section 5703 of this title), is entitled to any one of the
following:

(A) a per diem allowance at a rate not to exceed that es-
tablished by the Administrator of General Services for travel
within the continental United States, and by the President or
his designee for travel outside the continental United States;

(B) reimbursement for the actual and necessary expenses
of official travel not to exceed an amount established by the
Administrator for travel within the continental United States
or an amount established by the President or his designee for
travel outside the continental United States; or

(C) a combination of payments described in subparagraphs
(A) and (B) of this paragraph.
(2) Any per diem allowance or maximum amount of reimburse-

ment shall be established to the extent feasible, by locality.
(3) For travel consuming less than a full day, the payment pre-

scribed by regulation shall be allocated in such manner as the Ad-
ministrator may prescribe.

(b)(1) Under regulations prescribed pursuant to section 5707 of
this title, an employee who is described in subsection (a) of this sec-
tion and who abandons the travel assignment prior to its
completion—

(A) because of an incapacitating illness or injury which is
not due to the employee’s own misconduct is entitled to reim-
bursement for expenses of transportation to the employee’s
designated post of duty, or home or regular place of business,
as the case may be, and to payments pursuant to subsection
(a) of this section until that location is reached; or

(B) because of a personal emergency situation (such as se-
rious illness, injury, or death of a member of the employee’s
family, or an emergency situation such as fire, flood, or act of
God), may be allowed, with the approval of an appropriate offi-
cial of the agency concerned, reimbursement for expenses of
transportation to the employee’s designated post of duty, or
home or regular place of business, as the case may be, and
payments pursuant to subsection (a) of this section until that
location is reached.
(2)(A) Under regulations prescribed pursuant to section 5707 of

this title, an employee who is described in subsection (a) of this sec-
tion and who, with the approval of an appropriate official of the
agency concerned, interrupts the travel assignment prior to its
completion for a reason specified in subparagraph (A) or (B) of
paragraph (1) of this subsection, may be allowed (subject to the
limitation provided in subparagraph (B) of this paragraph)—

(i) reimbursement for expenses of transportation to the lo-
cation where necessary medical services are provided or the
emergency situation exists,
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(ii) payments pursuant to subsection (a) of this section
until that location is reached, and

(iii) such reimbursement and payments for return to such
assignment.
(B) The reimbursement which an employee may be allowed

pursuant to subparagraph (A) of this paragraph shall be the em-
ployee’s actual costs of transportation to the location where nec-
essary medical services are provided or the emergency exists, and
return to assignment from such location, less the costs of transpor-
tation which the employee would have incurred had such travel
begun and ended at the employee’s designated post of duty or home
or regular place of business, as the case may be. The payments
which an employee may be allowed pursuant to subparagraph (A)
of this paragraph shall be based on the additional time (if any)
which was required for the employee’s transportation as a con-
sequence of the transportation’s having begun and ended at a loca-
tion on the travel assignment (rather than at the employee’s des-
ignated post of duty, or home or regular place of business, as the
case may be).

(3) Subject to the limitations contained in regulations pre-
scribed pursuant to section 5707 of this title, an employee who is
described in subsection (a) of this section and who interrupts the
travel assignment prior to its completion because of an incapaci-
tating illness or injury which is not due to the employee’s own mis-
conduct is entitled to payments pursuant to subsection (a) of this
section at the location where the interruption occurred.

(c) This section does not apply to a justice or judge, except to
the extent provided by section 456 of title 28.

§ 5703. Per diem, travel, and transportation expenses; ex-
perts and consultants; individuals serving without
pay

An employee serving intermittently in the Government service
as an expert or consultant and paid on a daily when-actually-em-
ployed basis, or serving without pay or at $1 a year, may be al-
lowed travel or transportation expenses, under this subchapter,
while away from his home or regular place of business and at the
place of employment or service.

§ 5704. Mileage and related allowances 1

(a)(1) Under regulations prescribed under section 5707 of this
title, an employee who is engaged on official business for the Gov-
ernment is entitled to a rate per mile established by the Adminis-
trator of General Services, instead of the actual expenses of trans-
portation, for the use of a privately owned automobile when that
mode of transportation is authorized or approved as more advan-
tageous to the Government. In any year in which the Internal Rev-
enue Service establishes a single standard mileage rate for optional
use by taxpayers in computing the deductible costs of operating
their automobiles for business purposes, the rate per mile estab-
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lished by the Administrator shall not exceed the single standard
mileage rate established by the Internal Revenue Service.

(2) Under regulations prescribed under section 5707 of this
title, an employee who is engaged on official business for the Gov-
ernment is entitled to a rate per mile established by the Adminis-
trator of General Services, instead of the actual expenses of trans-
portation, for the use of a privately owned airplane or a privately
owned motorcycle when that mode of transportation is authorized
or approved as more advantageous to the Government.

(b) A determination that travel by a privately owned vehicle is
more advantageous to the Government is not required under sub-
section (a) of this section when payment on a mileage basis is lim-
ited to the cost of travel by common carrier including per diem.

(c) Notwithstanding the provisions of subsections (a) and (b) of
this section, in any case in which an employee who is engaged on
official business for the Government chooses to use a privately
owned vehicle in lieu of a Government vehicle, payment on a mile-
age basis is limited to the cost of travel by a Government vehicle.

(d) In addition to the rate per mile authorized under subsection
(a) of this section, the employee may be reimbursed for—

(1) parking fees;
(2) ferry fees;
(3) bridge, road, and tunnel costs; and
(4) airplane landing and tie-down fees.

§ 5705. Advancements and deductions
An agency may advance, through the proper disbursing official,

to an employee entitled to per diem or mileage allowances under
this subchapter, a sum considered advisable with regard to the
character and probable duration of the travel to be performed. A
sum advanced and not used for allowable travel expenses is recov-
erable from the employee or his estate by—

(1) setoff against accrued pay, retirement credit, or other
amount due the employee;

(2) deduction from an amount due from the United States;
and

(3) such other method as is provided by law.

§ 5706. Allowable travel expenses
Except as otherwise permitted by this subchapter or by stat-

utes relating to members of the uniformed services, only actual and
necessary travel expenses may be allowed to an individual holding
employment or appointment under the United States.

§ 5706a. Subsistence and travel expenses for threatened law
enforcement personnel

(a) Under regulations prescribed pursuant to section 5707 of
this title, when the life of an employee who serves in a law enforce-
ment, investigative, or similar capacity, or members of such em-
ployees’ immediate family, is threatened as a result of the employ-
ee’s assigned duties, the head of the agency concerned may approve
appropriate subsistence payments for the employee or members of
the employee’s family (or both) while occupying temporary living
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accommodations at or away from the employee’s designated post of
duty .

(b) When a situation described in subsection (a) of this section
requires the employee or members of the employee’s family (or
both) to be temporarily relocated away from the employee’s des-
ignated post of duty, the head of the agency concerned may ap-
prove transportation expenses to and from such alternate location.

§ 5706b. Interview expenses
An individual being considered for employment by an agency

may be paid travel or transportation expenses under this sub-
chapter for travel to and from pre-employment interviews deter-
mined necessary by the agency.

§ 5706c. Reimbursement for taxes incurred on money re-
ceived for travel expenses

(a) Under regulations prescribed pursuant to section 5707 of
this title, the head of an agency or department, or his or her des-
ignee, may use appropriations or other funds available to the agen-
cy for administrative expenses, for the reimbursement of Federal,
State, and local income taxes incurred by an employee of the agen-
cy or by an employee and such employee’s spouse (if filing jointly),
for any travel or transportation reimbursement made to an em-
ployee for which reimbursement or an allowance is provided.

(b) Reimbursements under this section shall include an
amount equal to all income taxes for which the employee and
spouse, as the case may be, would be liable due to the reimburse-
ment for the taxes referred to in subsection (a). In addition, reim-
bursements under this section shall include penalties and interest,
for the tax years 1993 and 1994 only, as a result of agencies failing
to withhold the appropriate amounts for tax liabilities of employees
affected by the change in the deductibility of travel expenses made
by Public Law 102–486.

§ 5707. Regulations and reports
(a)(1) The Administrator of General Services shall prescribe

regulations necessary for the administration of this subchapter, ex-
cept that the Director of the Administrative Office of the United
States Courts shall prescribe such regulations with respect to offi-
cial travel by employees of the judicial branch of the Government.

(2) Regulations promulgated to implement section 5702 or
5706a of this title shall be transmitted to the appropriate commit-
tees of the Congress and shall not take effect until 30 days after
such transmittal.

(b) The Administrator of General Services shall prescribe the
mileage reimbursement rates for use on official business of pri-
vately owned airplanes, privately owned automobiles, and privately
owned motorcycles while engaged on official business as provided
for in section 5704 of this title as follows:

(1)(A) The Administrator of General Services, in consulta-
tion with the Secretary of Transportation, the Secretary of De-
fense, and representatives of organizations of employees of the
Government, shall conduct periodic investigations of the cost of
travel and the operation of privately owned vehicles to employ-



430Sec. 5707 CH. 57 (SUBCH I)—TRAVEL & SUBSISTENCE EXPENSES

ees while engaged on official business, and shall report the re-
sults of such investigations to Congress at least once a year.

(B) In conducting the periodic investigations, the Adminis-
trator shall review and analyze among other factors—

(i) depreciation of original vehicle cost;
(ii) gasoline and oil (excluding taxes);
(iii) maintenance, accessories, parts, and tires;
(iv) insurance; and
(v) State and Federal taxes.

(2)(A) The Administrator shall issue regulations under this
section which—

(i) shall prescribe a mileage reimbursement rate which
reflects the current costs as determined by the Adminis-
trator of operating privately owned automobiles, and which
shall not exceed, as provided in section 5704(a)(1) of this
title, the single standard mileage rate established by the
Internal Revenue Service, and

(ii) shall prescribe mileage reimbursement rates which
reflect the current costs as determined by the Adminis-
trator of operating privately owned airplanes and motor-
cycles.
(B) At least once each year after the issuance of the regu-

lations described in subparagraph (A) of this paragraph, the
Administrator shall determine, based upon the results of the
cost investigation, specific figures, each rounded to the nearest
half cent, of the average, actual cost per mile during the period
for the use of a privately owned airplane, automobile, and mo-
torcycle.

(C) The Administrator shall report the specific figures to
Congress not later than five working days after the Adminis-
trator makes the cost determination. Each such report shall be
printed in the Federal Register.

(D) The mileage reimbursement rates contained in the reg-
ulations prescribed under this section shall be adjusted within
thirty days following the submission of the report under sub-
paragraph (C) of this paragraph.
(c) The Administrator of General Services shall periodically,

but at least every 2 years, submit to the Director of the Office of
Management and Budget an analysis of estimated total agency
payments for such items as travel and transportation of people, av-
erage costs and duration of trips, and purposes of official travel;
and of estimated total agency payments for employee relocation.
This analysis shall be based on a sampling survey of agencies each
of which spent more than $5,000,000 during the previous fiscal
year on travel and transportation payments, including payments
for employee relocation. Agencies shall provide to the Adminis-
trator the necessary information in a format prescribed by the Ad-
ministrator and approved by the Director.

[(d) Repealed. Public Law 104–201, § 1614(a)(1), September 23,
1996, 110 Stat. 2739.]
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§ 5707a. Adherence to fire safety guidelines in establishing
rates and discounts for lodging expenses

(a)(1) For the purpose of making payments under this chapter
for lodging expenses incurred in a State, each agency shall ensure
that not less than 90 percent of the commercial-lodging room
nights for employees of that agency for a fiscal year are booked in
approved places of public accommodation.

(2) Each agency shall establish explicit procedures to satisfy
the percentage requirement of paragraph (1).

(3) An agency shall be considered to be in compliance with the
percentage requirement of paragraph (1) until September 30, 2002,
and after that date if travel arrangements of the agency, whether
made for civilian employees, members of the uniformed services, or
foreign service personnel, are made through travel management
processes designed to book commercial lodging in approved places
of public accommodation, whenever available.

(b) Studies or surveys for the purposes of establishing per diem
rates for lodging expenses under this chapter shall be limited to ap-
proved places of public accommodation. The provisions of this sub-
section shall not apply with respect to studies and surveys that are
conducted in any jurisdiction that is not a State.

(c) The Administrator of General Services may not include in
any directory which lists lodging accommodations any hotel, motel,
or other place of public accommodation that is not an approved
place of public accommodation.

(d) The Administrator of General Services shall include in each
directory which lists lodging accommodations a description of the
access and safety devices, including appropriate emergency alerting
devices, which each listed place of public accommodation provides
for guests who are hearing-impaired or visually or physically
handicapped.

(e) The Administrator of General Services may take any addi-
tional actions the Administrator determines appropriate to facili-
tate the ability of employees traveling on official business to stay
at approved places of public accommodation.

(f) For purposes of this section:
(1) The term ‘‘agency’’ does not include the government of

the District of Columbia.
(2) The term ‘‘approved places of public accommodation’’

means hotels, motels, and other places of public accommoda-
tion that are listed by the Director of the Federal Emergency
Management Agency as meeting the requirements of the fire
prevention and control guidelines described in section 29 of the
Federal Fire Prevention and Control Act of 1974 (15 U.S.C.
2225).

(3) The term ‘‘State’’ means any State, the District of Co-
lumbia, the Commonwealth of Puerto Rico, the Commonwealth
of the Northern Mariana Islands, the Trust Territory of the Pa-
cific Islands, the Virgin Islands, Guam, American Samoa, or
any other territory or possession of the United States.

§ 5708. Effect on other statutes
This subchapter does not modify or repeal—



432Sec. 5709 CH. 57 (SUBCH I)—TRAVEL & SUBSISTENCE EXPENSES

(1) any statute providing for the traveling expenses of the
President;

(2) any statute providing for mileage allowances for Mem-
bers of Congress;

(3) any statute fixing or permitting rates higher than the
maximum rates established under this subchapter; or

(4) any appropriation statute item for examination of esti-
mates in the field.

§ 5709. Air evacuation patients: furnished subsistence
Notwithstanding any other provision of law, and under regula-

tions prescribed under section 5707 of this title, an employee and
his dependents may be furnished subsistence without charge while
being evacuated as a patient by military aircraft of the United
States.

§ 5710. Authority for travel expenses test programs
(a)(1) Notwithstanding any other provision of this subchapter,

under a test program which the Administrator of General Services
determines to be in the interest of the Government and approves,
an agency may pay through the proper disbursing official for a pe-
riod not to exceed 24 months any necessary travel expenses in lieu
of any payment otherwise authorized or required under this sub-
chapter. An agency shall include in any request to the Adminis-
trator for approval of such a test program an analysis of the ex-
pected costs and benefits and a set of criteria for evaluating the ef-
fectiveness of the program.

(2) Any test program conducted under this section shall be de-
signed to enhance cost savings or other efficiencies that accrue to
the Government.

(3) Nothing in this section is intended to limit the authority of
any agency to conduct test programs.

(b) The Administrator shall transmit a copy of any test
program approved by the Administrator under this section to the
appropriate committees of the Congress at least 30 days before the
effective date of the program.

(c) An agency authorized to conduct a test program under sub-
section (a) shall provide to the Administrator and the appropriate
committees of the Congress a report on the results of the program
no later than 3 months after completion of the program.

(d) No more than 10 test programs under this section may be
conducted simultaneously.

(e) The authority to conduct test programs under this section
shall expire 7 years after the date of the enactment of the Travel
and Transportation Reform Act of 1998.
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SUBCHAPTER II—TRAVEL AND TRANSPORTATION EX-
PENSES; NEW APPOINTEES, STUDENT TRAINEES, AND
TRANSFERRED EMPLOYEES

§ 5721. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means—
(A) an Executive agency;
(B) a military department;
(C) a court of the United States;
(D) the Administrative Office of the United States

Courts;
(E) the Library of Congress;
(F) the Botanic Garden;
(G) the Government Printing Office; and
(H) the government of the District of Columbia;

but does not include a Government controlled corporation;
(2) ‘‘employee’’ means an individual employed in or under

an agency;
(3) ‘‘continental United States’’ means the several States

and the District of Columbia, but does not include Alaska or
Hawaii;

(4) ‘‘Government’’ means the government of the United
States and the government of the District of Columbia;

(5) ‘‘appropriation’’ includes funds made available by stat-
ute under section 9104 of title 31;

(6) ‘‘United States’’ means the several States, the District
of Columbia, the Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands, the territories and
possessions of the United States, and the areas and installa-
tions in the Republic of Panama that are made available to the
United States pursuant to the Panama Canal Treaty of 1977
and related agreements (as described in section 3(a) of the
Panama Canal Act of 1979); and

(7) ‘‘Foreign Service of the United States’’ means the For-
eign Service as constituted under the Foreign Service Act of
1980.

§ 5722. Travel and transportation expenses of new ap-
pointees; posts of duty outside the continental
United States

(a) Under regulations prescribed under section 5738 of this
title and subject to subsections (b) and (c) of this section, an agency
may pay from its appropriations—

(1) travel expenses of a new appointee and transportation
expenses of his immediate family and his household goods and
personal effects from the place of actual residence at the time
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of appointment to the place of employment outside the conti-
nental United States;

(2) these expenses on the return of an employee from his
post of duty outside the continental United States to the place
of his actual residence at the time of assignment to duty out-
side the continental United States; and

(3) the expenses of transporting a privately owned motor
vehicle as authorized under section 5727(c) of this title.
(b) An agency may pay expenses under subsection (a)(1) of this

section only after the individual selected for appointment agrees in
writing to remain in the Government service for a minimum period
of—

(1) one school year as determined under chapter 25 of title
20, if selected for appointment to a teaching position, except as
a substitute, in the Department of Defense under that chapter;
or

(2) 12 months after his appointment, if selected for ap-
pointment to any other position;

unless separated for reasons beyond his control which are accept-
able to the agency concerned. If the individual violates the agree-
ment, the money spent by the Government for the expenses is re-
coverable from the individual as a debt due the Government.

(c) An agency may pay expenses under subsection (a)(2) of this
section only after the individual has served for a minimum period
of—

(1) one school year as determined under chapter 25 of title
20, if employed in a teaching position, except as a substitute,
in the Department of Defense under that chapter; or

(2) not less than one nor more than 3 years prescribed in
advance by the head of the agency, if employed in any other
position;

unless separated for reasons beyond his control which are accept-
able to the agency concerned. These expenses are payable whether
the separation is for Government purposes or for personal conven-
ience.

(d) This section does not apply to appropriations for the For-
eign Service of the United States.

§ 5723. Travel and transportation expenses of new ap-
pointees and student trainees

(a) Under regulations prescribed under section 5738 of this
title and subject to subsections (b) and (c) of this section, an agency
may pay from its appropriations—

(1) travel expenses (A) of a new appointee, or a student
trainee when assigned on completion of college work, to any
position, (B) of a new appointee to the Senior Executive Service
or the Federal Bureau of Investigation and Drug Enforcement
Administration Senior Executive Service, or (C) of any person
appointed by the President to a position the rate of pay for
which is equal to or higher than the minimum rate of pay pay-
able for a position classified above GS–15 pursuant to section
5108;
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(2) transportation expenses of his immediate family and
his household goods and personal effects to the extent author-
ized by section 5724 of this title; and

(3) the expenses of transporting a privately owned motor
vehicle as authorized under section 5727(c) of this title;

from his place of residence at the time of selection or assignment
to his duty station. If the travel and transportation expenses of a
student trainee were paid when he was appointed, they may not
be paid when he is assigned after completion of college work. Trav-
el expenses payable under this subsection may include the per
diem and mileage allowances authorized for employees by sub-
chapter I of this chapter. Advances of funds may be made for the
expenses authorized by this subsection to the extent authorized by
section 5724(f) of this title. In the case of an appointee described
in paragraph (1) who has performed transition activities under sec-
tion 3 of the Presidential Transition Act of 1963 (3 U.S.C. 102
note), the provisions of paragraphs (1) and (2) may apply to travel
and transportation expenses from the place of residence of such ap-
pointee (at the time of relocation following the most recent general
elections held to determine the electors of the President) to the as-
signed duty station of such appointee.

(b) An agency may pay travel and transportation expenses
under subsection (a) of this section only after the individual se-
lected or assigned agrees in writing to remain in the Government
service for 12 months after his appointment or assignment, unless
separated for reasons beyond his control which are acceptable to
the agency concerned. If the individual violates the agreement, the
money spent by the Government for the expenses is recoverable
from the individual as a debt due the Government.

(c) An agency may pay travel and transportation expenses
under subsection (a) of this section whether or not the individual
selected has been appointed at the time of the travel. In the case
of an appointee described in subsection (a)(1) who has performed
transition activities under section 3 of the Presidential Transition
Act of 1963 (3 U.S.C. 102 note), the travel or transportation shall
take place at any time after the most recent general elections held
to determine the electors of the President.

(d) This section does not impair or otherwise affect the author-
ity of an agency under existing statute to pay travel and transpor-
tation expenses of individuals named by subsection (a) of this sec-
tion.

§ 5724. Travel and transportation expenses of employees
transferred; advancement of funds; reimbursement
on commuted basis

(a) Under regulations prescribed under section 5738 of this
title and when the head of the agency concerned or his designee
authorizes or approves, the agency shall pay from Government
funds—

(1) the travel expenses of an employee transferred in the
interest of the Government from one official station or agency
to another for permanent duty, and the transportation ex-
penses of his immediate family, or a commutation thereof
under section 5704 of this title;
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1 Section 3550(c)(1) of the National Defense Authorization Act for Fiscal Year 1998 (Public
Law 105–85; 111 Stat. 2074) amended this paragraph by striking ‘‘, the Commonwealth of Puer-
to Rico,’’ and all that follows through ‘‘Panama Canal Act of 1979’’ and inserting ‘‘or the Com-
monwealth of Puerto Rico’’. Section 6(4)(A) of the Travel and Transportation Reform Act of 1998
(Public Law 105–264; 112 Stat. 2356) attempted to amend this paragraph by striking ‘‘, its terri-
tories or possessions’’ and all that follows through ‘‘1979’’. The term ‘‘1979’’ does not appear thus
the amendment could not be executed.

(2) the expenses of transporting, packing, crating, tempo-
rarily storing, draying, and unpacking his household goods and
personal effects not in excess of 18,000 pounds net weight; and

(3) upon the separation (or death in service) of a career ap-
pointee, as defined in section 3132(a)(4) of this title, the travel
expenses of that individual (if applicable), the transportation
expenses of the immediate family of such individual, and the
expenses of moving (including transporting, packing, crating,
temporarily storing, draying, and unpacking) the household
goods of such individual and personal effects not in excess of
eighteen thousand pounds net weight, to the place where the
individual will reside (or, in the case of a career appointee who
dies in service or who dies after separating but before the trav-
el, transportation, and moving is completed, to the place where
the family will reside) within the United States, its territories
or possessions 1 or the Commonwealth of Puerto Rico, if such
individual—

(A) during or after the five years preceding eligibility
to receive an annuity under subchapter III of chapter 83,
or of chapter 84 of this title, has been transferred in the
interest of the Government from one official station to an-
other for permanent duty as a career appointee in the Sen-
ior Executive Service or as a director under section
4103(a)(8) of title 38 (as in effect on November 17, 1988);
and

(B) is eligible to receive an annuity upon such separa-
tion (or, in the case of death in service, met the require-
ments for being considered eligible to receive an annuity,
as of date of death) under the provisions of subchapter III
of chapter 83 or chapter 84 of this title.

(b) Under regulations prescribed under section 5738 of this
title, an employee who transports a house trailer or mobile dwell-
ing inside the continental United States, inside Alaska, or between
the continental United States and Alaska, for use as a residence,
and who otherwise would be entitled to transportation of household
goods and personal effects under subsection (a) of this section, is
entitled, instead of that transportation, to—

(1) a reasonable allowance for transportation of the house
trailer or mobile dwelling, if the trailer or dwelling is trans-
ported by the employee; or

(2) commercial transportation of the house trailer or mo-
bile dwelling, at Government expense, or reimbursement to the
employee therefor, including the payment of necessary tolls,
charges, and permit fees, if the trailer or dwelling is not trans-
ported by the employee.

However, payment under this subsection may not exceed the max-
imum payment to which the employee otherwise would be entitled
under subsection (a) of this section for transportation and tem-
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porary storage of his household goods and personal effects in con-
nection with this transfer.

(c) Under regulations prescribed under section 5738 of this
title, an employee who transfers between points inside the conti-
nental United States, instead of being paid for the actual expenses
of transporting, packing, crating, temporarily storing, draying, and
unpacking of household goods and personal effects, shall be reim-
bursed on a commuted basis at the rates per 100 pounds that are
fixed by zones in the regulations. The reimbursement may not ex-
ceed the amount which would be allowable for the authorized
weight allowance. However, under regulations prescribed under
section 5738 of this title, payment of actual expenses may be made
when the head of the agency determines that payment of actual ex-
penses is more economical to the Government.

(d) When an employee transfers to a post of duty outside the
continental United States, his expenses of travel and transpor-
tation to and from the post shall be allowed to the same extent and
with the same limitations prescribed for a new appointee under
section 5722 of this title.

(e) When an employee transfers from one agency to another,
the agency to which he transfers pays the expenses authorized by
this section. However, under regulations prescribed under section
5738 of this title, in a transfer from one agency to another because
of a reduction in force or transfer of function, expenses authorized
by this section and sections 5726(b) and 5727 of this title (other
than expenses authorized in connection with a transfer to a foreign
country) and by section 5724a (a) through (f) of this title may be
paid in whole or in part by the agency from which the employee
transfers or by the agency to which he transfers, as may be agreed
on by the heads of the agencies concerned.

(f) An advance of funds may be made to an employee under
regulations prescribed under section 5738 of this title with the
same safeguards required under section 5705 of this title.

(g) The allowances authorized by this section do not apply to
an employee transferred under the Foreign Service Act of 1980.

(h) When a transfer is made primarily for the convenience or
benefit of an employee, including an employee in the Foreign Serv-
ice of the United States, or at his request, his expenses of travel
and transportation and the expenses of transporting, packing, crat-
ing, temporarily storing, draying, and unpacking of household
goods and personal effects may not be allowed or paid from Govern-
ment funds.

(i) An agency may pay travel and transportation expenses (in-
cluding storage of household goods and personal effects) and other
relocation allowances under this section and sections 5724a, 5724b,
and 5726(c) of this title when an employee is transferred within the
continental United States only after the employee agrees in writing
to remain in the Government service for 12 months after his trans-
fer, unless separated for reasons beyond his control that are accept-
able to the agency concerned. If the employee violates the agree-
ment, the money spent by the Government for the expenses and al-
lowances is recoverable from the employee as a debt due the Gov-
ernment.
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(j) The regulations prescribed under this section shall provide
that the reassignment or transfer of any employee, for permanent
duty, from one official station or agency to another which is outside
the employee’s commuting area shall take effect only after the em-
ployee has been given advance notice for a reasonable period.
Emergency circumstances shall be taken into account in deter-
mining whether the period of advance notice is reasonable.

§ 5724a. Relocation expenses of employees transferred or re-
employed

(a) Under regulations prescribed under section 5738, an agency
shall pay to or on behalf of an employee who transfers in the inter-
est of the Government, a per diem allowance or the actual subsist-
ence expenses, or a combination thereof, of the immediate family
of the employee for en route travel of the immediate family be-
tween the employee’s old and new official
stations.

(b)(1) Under regulations prescribed under section 5738, an
agency may pay to or on behalf of an employee who transfers in
the interest of the Government between official stations located
within the United States—

(A) the expenses of transportation of the employee and the
employee’s spouse for travel to seek permanent residence quar-
ters at a new official station; and

(B) either—
(i) a per diem allowance or the actual subsistence ex-

penses (or a combination of both); or
(ii) an amount for subsistence expenses, that may not

exceed a maximum amount determined by the Adminis-
trator of General Services.

(2) Expenses may be allowed under paragraph (1) only for one
round trip in connection with each change of station of the em-
ployee.

(c)(1) Under regulations prescribed under section 5738, an
agency may pay to or on behalf of an employee who transfers in
the interest of the Government—

(A) actual subsistence expenses of the employee and the
employee’s immediate family for a period of up to 60 days
while the employee or family is occupying temporary quarters
when the new official station is located within the United
States; or

(B) an amount for subsistence expenses, that may not ex-
ceed a maximum amount determined by the Administrator of
General Services, instead of the actual subsistence expenses
authorized in subparagraph (A) of this paragraph.
(2) The period authorized in paragraph (1) of this subsection

for payment of expenses for residence in temporary quarters may
be extended up to an additional 60 days if the head of the agency
concerned or the designee of such head of the agency determines
that there are compelling reasons for the continued occupancy of
temporary quarters.

(3) The regulations implementing paragraph (1)(A) shall
prescribe daily rates and amounts for subsistence expenses per in-
dividual.
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(d)(1) Under regulations prescribed under section 5738, an
agency shall pay to or on behalf of an employee who transfers in
the interest of the Government, expenses of the sale of the resi-
dence (or the settlement of an unexpired lease) of the employee at
the old official station and purchase of a residence at the new offi-
cial station that are required to be paid by the employee, when the
old and new official stations are located within the United States.

(2) Under regulations prescribed under section 5738, an agency
shall pay to or on behalf of an employee who transfers in the inter-
est of the Government from a post of duty located outside the
United States to an official station within the United States (other
than the official station within the United States from which the
employee was transferred when assigned to the foreign tour of
duty)—

(A) expenses required to be paid by the employee of the
sale of the residence (or the settlement of an unexpired lease)
of the employee at the old official station from which the em-
ployee was transferred when the employee was assigned to the
post of duty located outside the United States; and

(B) expenses required to be paid by the employee of the
purchase of a residence at the new official station within the
United States.
(3) Reimbursement of expenses under paragraph (2) of this

subsection shall not be allowed for any sale (or settlement of an un-
expired lease) or purchase transaction that occurs prior to official
notification that the employee’s return to the United States would
be to an official station other than the official station from which
the employee was transferred when assigned to the post of duty
outside the United States.

(4) Reimbursement for brokerage fees on the sale of the resi-
dence and other expenses under this subsection may not exceed
those customarily charged in the locality where the residence is lo-
cated.

(5) Reimbursement may not be made under this subsection for
losses incurred by the employee on the sale of the residence.

(6) This subsection applies regardless of whether title to the
residence or the unexpired lease is—

(A) in the name of the employee alone;
(B) in the joint names of the employee and a member of

the employee’s immediate family; or
(C) in the name of a member of the employee’s immediate

family alone.
(7)(A) In connection with the sale of the residence at the old

official station, reimbursement under this subsection shall not ex-
ceed 10 percent of the sale price.

(B) In connection with the purchase of a residence at the new
official station, reimbursement under this subsection shall not ex-
ceed 5 percent of the purchase price.

(8) Under regulations prescribed under section 5738, an agency
may pay to or on behalf of an employee who transfers in the inter-
est of the Government expenses of property management services,
instead of expenses under paragraph (1) or (2) of this subsection for
sale of the employee’s residence, when the agency determines that
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such transfer is advantageous and cost-effective for the Govern-
ment.

(e) Under regulations prescribed under section 5738, an agency
may pay to or on behalf of an employee who transfers in the inter-
est of the Government, the expenses of property management serv-
ices when the employee transfers to a post of duty outside the
United States. Such payment shall terminate upon return of the
employee to an official station within the United States.

(f)(1) Under regulations prescribed under section 5738 and sub-
ject to paragraph (2), an employee who is reimbursed under sub-
sections (a) through (e) of this section or section 5724(a) of this title
is entitled to an amount for miscellaneous expenses—

(A) not to exceed two weeks’ basic pay, if such employee
has an immediate family; or

(B) not to exceed one week’s basic pay, if such employee
does not have an immediate family.
(2) Amounts paid under paragraph (1) may not exceed amounts

determined at the maximum rate payable for a position at GS–13
of the General Schedule.

(g) A former employee separated by reason of reduction in force
or transfer of function who within one year after the separation is
reemployed by a nontemporary appointment at a different geo-
graphical location from that where the separation occurred, may be
allowed and paid the expenses authorized by sections 5724, 5725,
5726(b), and 5727 of this title, and may receive the benefits author-
ized by subsections (a) through (f) of this section, in the same man-
ner as though the employee had been transferred in the interest of
the Government without a break in service to the location of reem-
ployment from the location where separated.

(h) Payments for subsistence expenses, including amounts in
lieu of per diem or actual subsistence expenses or a combination
thereof, authorized under this section may not exceed the max-
imum payment allowed under regulations which implement section
5702 of this title.

§ 5724b. Taxes on reimbursements for travel, transportation,
and relocation expenses of employees transferred

(a) Under regulations prescribed under section 5738 of this
title and to the extent considered necessary and appropriate, as
provided therein, appropriations or other funds available to an
agency for administrative expenses are available for the reimburse-
ment of substantially all of the Federal, State, and local income
taxes incurred by an employee, or by an employee and such em-
ployee’s spouse (if filing jointly), for any moving or storage ex-
penses furnished in kind, or for which reimbursement or an allow-
ance is provided (but only to the extent of the expenses paid or in-
curred). Reimbursements under this subsection shall also include
an amount equal to all income taxes for which the employee and
spouse, as the case may be, would be liable due to the reimburse-
ment for the taxes referred to in the first sentence of this sub-
section.

(b) For the purposes of this section, ‘‘moving or storage ex-
penses’’ means travel and transportation expenses (including stor-
age of household goods and personal effects under section 5724 of
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this title) and other relocation expenses under sections 5724a and
5724c of this title.

§ 5724c. Relocation services
Under regulations prescribed under section 5738 of this title,

each agency may enter into contracts to provide relocation services
to agencies and employees for the purpose of carrying out this sub-
chapter. An agency may pay a fee for such services. Such services
include arranging for the purchase of a transferred employee’s resi-
dence.

§ 5725. Transportation expenses; employees assigned to dan-
ger areas

(a) When an employee of the Government is on duty, or is
transferred or assigned to duty, at a place designated by the head
of the agency concerned as inside a zone—

(1) from which his immediate family should be evacuated;
or

(2) to which they are not permitted to accompany him;
because of military or other reasons which create imminent danger
to life or property, or adverse living conditions which seriously af-
fect the health, safety, or accommodations of the immediate family,
Government funds may be used to transport his immediate family
and household goods and personal effects, under regulations pre-
scribed by the head of the agency, to a location designated by the
employee. When circumstances prevent the employee from desig-
nating a location, or it is administratively impracticable to deter-
mine his intent, the immediate family may designate the location.
When the designated location is inside a zone to which movement
of families is prohibited under this subsection, the employee or his
immediate family may designate an alternate location.

(b) When the employee is assigned to a duty station from
which his immediate family is not excluded by the restrictions in
subsection (a) of this section, Government funds may be used to
transport his immediate family and household goods and personal
effects from the designated or alternate location to the duty station.

§ 5726. Storage expenses; household goods and personal ef-
fects

(a) For the purpose of subsection (b) of this section, ‘‘household
goods and personal effects’’ means such personal property of an em-
ployee and his dependents as authorized under regulations pre-
scribed under section 5738 of this title to be transported or stored,
including, in emergencies, motor vehicles authorized to be shipped
at Government expense.

(b) Under regulations prescribed under section 5738 of this
title, an employee, including a new appointee and a student trainee
to the extent authorized by sections 5722 and 5723 of this title, as-
signed to a permanent duty station outside the continental United
States may be allowed storage expenses and related transportation
and other expenses for his household goods and personal effects
when—
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(1) the duty station is one to which he cannot take or at
which he is unable to use his household goods and personal ef-
fects; or

(2) the head of the agency concerned authorizes storage of
the household goods and personal effects in the public interest
or for reasons of economy.

The weight of the household goods and personal effects stored
under this subsection, together with the weight of property trans-
ported under section 5724(a), may not exceed 18,000 pounds net
weight, excluding a motor vehicle described by subsection (a) of this
section.

(c) Under regulations prescribed under section 5738 of this
title, when an employee, including a new appointee and a student
trainee to the extent authorized by section 5723 of this title, is as-
signed to a permanent duty station at an isolated location in the
continental United States to which he cannot take or at which he
is unable to use his household goods and personal effects because
of the absence of residence quarters at the location, nontemporary
storage expenses or storage at Government expense in Govern-
ment-owned facilities (including related transportation and other
expenses), whichever is more economical, may be allowed the em-
ployee under regulations prescribed by the head of the agency con-
cerned. The weight of property stored under this subsection, to-
gether with the weight of property transported under sections
5723(a) and 5724(a) of this title, may not exceed the total max-
imum weight the employee would be entitled to have moved. The
period of nontemporary storage under this subsection may not ex-
ceed 3 years.

§ 5727. Transportation of motor vehicles
(a) Except as specifically authorized by statute, an authoriza-

tion in a statute or regulation to transport the effects of an em-
ployee or other individual at Government expense is not an author-
ization to transport an automobile.

(b) Under regulations prescribed under section 5738 of this
title, the privately owned motor vehicle of an employee, including
a new appointee and a student trainee to the extent authorized by
sections 5722 and 5723 of this title, may be transported at Govern-
ment expense to, from, and between the continental United States
and a post of duty outside the continental United States, or be-
tween posts of duty outside the continental United States, when—

(1) the employee is assigned to the post of duty for other
than temporary duty; and

(2) the head of the agency concerned determines that it is
in the interest of the Government for the employee to have the
use of a motor vehicle at the post of duty.
(c) Under regulations prescribed under section 5738 of this

title, the privately owned motor vehicle or vehicles of an employee,
including a new appointee or a student trainee for whom travel
and transportation expenses are authorized under section 5723 of
this title, may be transported at Government expense to a new offi-
cial station of the employee when the agency determines that such
transport is advantageous and cost-effective to the Government.
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(d) An employee may transport only one motor vehicle under
subsection (b) of this section during a 4-year period, except when
the head of the agency concerned determines that replacement of
the motor vehicle during the period is necessary for reasons beyond
the control of the employee and is in the interest of the Govern-
ment, and authorizes in advance the transportation under sub-
section (b) of this section of one additional privately owned motor
vehicle as a replacement. When an employee has remained in con-
tinuous service outside the continental United States during the 4-
year period after the date of transportation under subsection (b) of
this section of his motor vehicle, the head of the agency concerned
may authorize transportation under subsection (b) of this section of
a replacement for that motor vehicle.

(e) When the head of an agency authorizes transportation
under subsection (b) or (c) of this section of a privately owned
motor vehicle, the transportation may be by—

(1) commercial means, if available at reasonable rates and
under reasonable conditions; or

(2) Government means on a space-available basis.
(f)(1) This section, except subsection (a), does not apply to—

(A) the Foreign Service of the United States; or
(B) the Central Intelligence Agency.

(2) This section, except subsection (a), does not affect section
403e(4) of title 50.

§ 5728. Travel and transportation expenses; vacation leave
(a) Under regulations prescribed under section 5738 of this

title, an agency shall pay from its appropriations the expenses of
round-trip travel of an employee, and the transportation of his im-
mediate family, but not household goods, from his post of duty out-
side the continental United States, Alaska, and Hawaii to the place
of his actual residence at the time of appointment or transfer to the
post of duty, after he has satisfactorily completed an agreed period
of service outside the continental United States, Alaska, and Ha-
waii and is returning to his actual place of residence to take leave
before serving another tour of duty at the same or another post of
duty outside the continental United States, Alaska, and Hawaii
under a new written agreement made before departing from the
post of duty.

(b) Under regulations prescribed under section 5738 of this
title, an agency shall pay from its appropriations the expenses of
round-trip travel of an employee of the Government appointed by
the President, by and with the advice and consent of the Senate,
for a term fixed by statute, and of transportation of his immediate
family, but not household goods, from his post of duty outside the
continental United States, Alaska, and Hawaii to the place of his
actual residence at the time of appointment to the post of duty,
after he has satisfactorily completed each 2 years of service outside
the continental United States, Alaska, and Hawaii and is returning
to his actual place of residence to take leave before serving at least
2 more years of duty outside the continental United States, Alaska,
and Hawaii.

(c)(1) Under regulations prescribed under section 5738 of this
title, an agency may pay, subject to paragraph (3) of this sub-
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section, the expenses described in paragraph (2) of this subsection
in any case in which the head of the agency determines that the
payment of such expenses is necessary for the purpose of recruiting
or retaining an employee for service of a tour of duty at a post of
duty in Alaska or Hawaii.

(2) The expenses payable under paragraph (1) of this sub-
section are the expenses of round-trip travel of an employee, and
the transportation of his immediate family, but not household
goods, from his post of duty in Alaska or Hawaii to the place of his
actual residence at the time of appointment or transfer to the post
of duty, incurred after he has satisfactorily completed an agreed
period of service in Alaska or Hawaii and in returning to his actual
place of residence to take leave before serving another tour of duty
at the same or another post of duty in Alaska or Hawaii under a
new written agreement made before departing from the post of
duty.

(3) The payment of expenses of any employee and the transpor-
tation of his family under paragraph (1) of this subsection is lim-
ited to the expenses of travel and transportation incurred for not
more than two round trips commenced within 5 years after the
date the employee first commences any period of consecutive tours
of duty in Alaska or Hawaii.

(d) This section does not apply to appropriations for the For-
eign Service of the United States.

§ 5729. Transportation expenses; prior return of family
(a) Under regulations prescribed under section 5738 of this

title, an agency shall pay from its appropriations, not more than
once before the return to the United States of an employee whose
post of duty is outside the continental United States, the expenses
of transporting his immediate family and of shipping his household
goods and personal effects from his post of duty to his actual place
of residence when—

(1) he has acquired eligibility for that transportation; or
(2) the public interest requires the return of the immediate

family for compelling personal reasons of a humanitarian or
compassionate nature, such as may involve physical or mental
health, death of a member of the immediate family, or obliga-
tion imposed by authority or circumstances over which the in-
dividual has no control.
(b) Under regulations prescribed under section 5738 of this

title, an agency shall reimburse from its appropriations an em-
ployee whose post of duty is outside the continental United States
for the proper transportation expenses of returning his immediate
family and his household goods and personal effects to the United
States, when—

(1) their return was made at the expense of the employee
before his return and for other than reasons of public interest;
and

(2) he acquires eligibility for those transportation ex-
penses.
(c) This section does not apply to appropriations for the For-

eign Service of the United States.
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§ 5730. Funds available
Funds available for travel expenses of an employee are avail-

able for expenses of transportation of his immediate family, and
funds available for transportation of things are available for trans-
portation of household goods and personal effects, as authorized by
this subchapter.

§ 5731. Expenses limited to lowest first-class rate
(a) The allowance for actual expenses for transportation may

not exceed the lowest first-class rate by the transportation facility
used unless it is certified, in accordance with regulations prescribed
under section 5738 of this title, that—

(1) lowest first-class accommodations are not available; or
(2) use of a compartment or other accommodation author-

ized or approved by the head of the agency concerned or his
designee is required for security purposes.
(b) Instead of the maximum fixed by subsection (a) of this sec-

tion, the allowance to an employee of the Government for actual ex-
penses for transportation on an inter-island steamship in Hawaii
may not exceed the rate for accommodations on the steamship that
is equivalent as nearly as possible to the rate for the lowest first-
class accommodations on trans-pacific steamships.

§ 5732. General average contribution; payment or reim-
bursement

Under such regulations as the President may prescribe, appro-
priations chargeable for the transportation of baggage and house-
hold goods and personal effects of employees of the Government,
volunteers as defined by section 8142(a) of this title, and members
of the uniformed services are available for the payment or reim-
bursement of general average contributions required. Appropria-
tions are not available for the payment or reimbursement of gen-
eral average contributions—

(1) required in connection with and applicable to quantities
of baggage and household goods and personal effects in excess
of quantities authorized by statute or regulation to be trans-
ported;

(2) when the individual concerned is allowed under statute
or regulation a commutation instead of actual transportation
expenses; or

(3) when the individual concerned selected the means of
shipment.

§ 5733. Expeditious travel
The travel of an employee shall be by the most expeditious

means of transportation practicable and shall be commensurate
with the nature and purpose of the duties of the employee requir-
ing such travel.

§ 5734. Travel, transportation, and relocation expenses of
employees transferred from the Postal Service

Notwithstanding the provisions of any other law, officers and
employees of the United States Postal Service promoted or trans-
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ferred under section 1006 of title 39, United States Code, from the
Postal Service to an agency (as defined in section 5721 of this title),
for permanent duty may be authorized travel, transportation, and
relocation expenses and allowances under the same conditions and
to the same extent authorized by this subchapter for other trans-
ferred employees within the meaning of this chapter.

§ 5735. Travel, transportation, and relocation expenses of
employees transferring to the United States Postal
Service

(a) IN GENERAL.—Notwithstanding any other provision of law,
employees of the Department of Defense described in subsection (b)
may be authorized travel, transportation, and relocation expenses
and allowances in connection with appointments referred to in such
subsection under the same conditions and to the same extent au-
thorized by this subchapter for transferred employees.

(b) COVERED EMPLOYEES.—Subsection (a) applies to any em-
ployee of the Department of Defense who—

(1) is scheduled for separation from the Department, other
than for cause;

(2) is selected for appointment to a continuing position
with the United States Postal Service; and

(3) accepts the appointment.

§ 5736. Travel, transportation, and relocation expenses of
certain nonappropriated fund employees

An employee of a nonappropriated fund instrumentality of the
Department of Defense or the Coast Guard described in section
2105(c) of this title who moves, without a break in service of more
than 3 days, to a position in the Department of Defense or the
Coast Guard, respectively, may be authorized travel, transpor-
tation, and relocation expenses and allowances under the same con-
ditions and to the same extent authorized by this subchapter for
transferred employees.

§ 5737. Relocation expenses of an employee who is per-
forming an extended assignment

(a) Under regulations prescribed under section 5738 of this
title, an agency may pay to or on behalf of an employee assigned
from the employee’s official station to a duty station for a period
of not less than six months and not greater than 30 months, the
following expenses in lieu of payment of expenses authorized under
subchapter I of this chapter:

(1) Travel expenses to and from the assignment location in
accordance with section 5724 of this title.

(2) Transportation expenses of the immediate family and
household goods and personal effects to and from the assign-
ment location in accordance with section 5724 of this title.

(3) A per diem allowance for en route travel of the em-
ployee’s immediate family to and from the assignment location
in accordance with section 5724a(a) of this title.

(4) Travel and transportation expenses of the employee
and spouse to seek new residence quarters at the assignment
location in accordance with section 5724a(b) of this title.
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(5) Subsistence expenses of the employee and the em-
ployee’s immediate family while occupying temporary quarters
upon commencement and termination of the assignment in ac-
cordance with section 5724a(c) of this title.

(6) An amount, in accordance with section 5724a(f), to be
used by the employee for miscellaneous expenses of this title.

(7) The expenses of transporting a privately owned motor
vehicle or vehicles to the assignment location in accordance
with section 5727 of this title.

(8) An allowance as authorized under section 5724b of this
title for Federal, State, and local income taxes incurred on re-
imbursement of expenses paid under this section or on services
provided in kind under this section.

(9) Expenses of nontemporary storage of household goods
and personal effects as defined in section 5726(a) of this title,
subject to the limitation that the weight of the household goods
and personal effects stored, together with the weight of prop-
erty transported under section 5724(a) of this title, may not ex-
ceed the total maximum weight which could be transported in
accordance with section 5724(a) of this title.

(10) Expenses of property management services.
(b) An agency shall not make payment under this section to or

on behalf of the employee for expenses incurred after termination
of the temporary assignment.

§ 5738. Regulations
(a)(1) Except as specifically provided in this subchapter, the

Administrator of General Services shall prescribe regulations nec-
essary for the administration of this subchapter.

(2) The Administrator of General Services shall include in the
regulations authority for the head of an agency or his designee to
waive any limitation of this subchapter or in any implementing
regulation for any employee relocating to or from a remote or iso-
lated location who would suffer hardship if the limitation were not
waived. A waiver of a limitation under authority provided in the
regulations pursuant to this paragraph shall be effective notwith-
standing any other provision of this subchapter.

(b) In prescribing regulations for the implementation of section
5724b of this title, the Administrator of General Services shall con-
sult with the Secretary of the Treasury.

(c) The Secretary of Defense shall prescribe regulations nec-
essary for the implementation of section 5735 of this title.

§ 5739. Authority for relocation expenses test programs
(a)(1) Notwithstanding any other provision of this subchapter,

under a test program which the Administrator of General Services
determines to be in the interest of the Government and approves,
an agency may pay through the proper disbursing official for a pe-
riod not to exceed 24 months any necessary relocation expenses in
lieu of any payment otherwise authorized or required under this
subchapter. An agency shall include in any request to the Adminis-
trator for approval of such a test program an analysis of the ex-
pected costs and benefits and a set of criteria for evaluating the ef-
fectiveness of the program.
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(2) Any test program conducted under this section shall be de-
signed to enhance cost savings or other efficiencies that accrue to
the Government.

(3) Nothing in this section is intended to limit the authority of
any agency to conduct test programs.

(b) The Administrator shall transmit a copy of any test
program approved by the Administrator under this section to the
appropriate committees of the Congress at least 30 days before the
effective date of the program.

(c) An agency authorized to conduct a test program under sub-
section (a) shall provide to the Administrator and the appropriate
committees of the Congress a report on the results of the program
no later than 3 months after completion of the program.

(d) No more than 10 test programs under this section may be
conducted simultaneously.

(e) The authority to conduct test programs under this section
shall expire 7 years after the date of the enactment of the Travel
and Transportation Reform Act of 1998.
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SUBCHAPTER III—TRANSPORTATION OF REMAINS,
DEPENDENTS, AND EFFECTS

§ 5741. General prohibition
Except as specifically authorized by statute, the head of an Ex-

ecutive department or military department may not authorize an
expenditure in connection with the transportation of remains of a
deceased employee.

§ 5742. Transportation of remains, dependents, and effects;
death occurring away from official station or
abroad

(a) For the purpose of this section, ‘‘agency’’ means—
(1) an Executive agency;
(2) a military department;
(3) an agency in the legislative branch; and
(4) an agency in the judicial branch.

(b) When an employee dies, the head of the agency concerned,
under regulations prescribed by the President and, except as other-
wise provided by law, may pay from appropriations available for
the activity in which the employee was engaged—

(1) the expense of preparing and transporting the remains
to the home or official station of the employee, or such other
place appropriate for interment as is determined by the head
of the agency concerned, if death occurred while the employee
was in a travel status away from his official station in the
United States or while performing official duties outside the
continental United States or in transit thereto or therefrom;

(2) the expense of transporting his dependents, including
expenses of packing, crating, draying, and transporting house-
hold effects and other personal property to his former home or
such other place as is determined by the head of the agency
concerned, if death occurred while the employee was per-
forming official duties outside the continental United States or
in transit thereto or therefrom; and

(3) the travel expenses of not more than 2 persons to es-
cort the remains of a deceased employee, if death occurred
while the employee was in travel status away from his official
station in the United States or while performing official duties
outside the United States or in transit thereto or therefrom,
from the place of death to the home or official station of such
person, or such other place appropriate for interment as is de-
termined by the head of the agency concerned.
(c) When a dependent of an employee dies while residing with

the employee performing official duties outside the continental
United States or in Alaska or in transit thereto or therefrom, the
head of the agency concerned may pay the necessary expenses of
transporting the remains to the home of the dependent, or such
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other place appropriate for interment as is determined by the head
of the agency concerned. If practicable, the agency concerned in re-
spect of the deceased may furnish mortuary services and supplies
on a reimbursable basis when—

(1) local commercial mortuary facilities and supplies are
not available; or

(2) the cost of available mortuary facilities and supplies
are prohibitive in the opinion of the head of the agency.

Reimbursement for the cost of mortuary services and supplies fur-
nished under this subsection shall be collected and credited to cur-
rent appropriations available for the payment of these costs.

(d) The benefits of this section may not be denied because the
deceased was temporarily absent from duty when death occurred.

(e) Employees covered by this section include an employee who
has been reassigned away from the employee’s home of record pur-
suant to a mandatory mobility agreement executed as a condition
of employment.
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SUBCHAPTER IV—MISCELLANEOUS PROVISIONS

§ 5751. Travel expenses of witnesses
(a) Under such regulations as the Attorney General may pre-

scribe, an employee as defined by section 2105 of this title (except
an individual whose pay is disbursed by the Secretary of the Sen-
ate or the Chief Administrative Officer of the House of Representa-
tives) summoned, or assigned by his agency, to testify or produce
official records on behalf of the United States is entitled to travel
expenses under subchapter I of this chapter. If the case involves
the activity in connection with which he is employed, the travel ex-
penses are paid from the appropriation otherwise available for
travel expenses of the employee under proper certification by a cer-
tifying official of the agency concerned. If the case does not involve
its activity, the employing agency may advance or pay the travel
expenses of the employee, and later obtain reimbursement from the
agency properly chargeable with the travel expenses.

(b) An employee as defined by section 2105 of this title (except
an individual whose pay is disbursed by the Secretary of the Sen-
ate or the Chief Administrative Officer of the House of Representa-
tives) summoned, or assigned by his agency, to testify in his official
capacity or produce official records, on behalf of a party other than
the United States, is entitled to travel expenses under subchapter
I of this chapter, except to the extent that travel expenses are paid
to the employee for his appearance by the court, authority, or party
which caused him to be summoned.

§ 5752. Travel expenses of Senior Executive Service can-
didates

Employing agencies may pay candidates for Senior Executive
Service positions travel expenses incurred incident to preemploy-
ment interviews requested by the employing agency.

§ 5753. Recruitment and relocation bonuses
(a) The Office of Personnel Management may authorize the

head of an agency to pay a bonus to an employee who is newly ap-
pointed to a position under the General Schedule, or to an em-
ployee under the General Schedule or under any other pay author-
ity in the executive, legislative, or judicial branch who must relo-
cate to accept a position under the General Schedule, if the Office
determines that the agency would be likely, in the absence of such
a bonus, to encounter difficulty in filling the position.

(b)(1)(A) The amount of a bonus under this section shall be de-
termined by regulations of the Office, but may not exceed 25 per-
cent of the annual rate of basic pay of the position to which the
employee is being appointed or relocated.

(B) For purposes of computing a percentage of a rate of basic
pay under subparagraph (A), the rate of basic pay used shall be de-
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termined without taking into account any comparability payment
under section 5304.

(2) Payment of a bonus under this section shall be contingent
upon the employee entering into an agreement with the agency to
complete a period of employment with the agency, with the re-
quired period determined pursuant to regulations of the Office. If
the employee voluntarily fails to complete such period of service or
is separated from the service before completion of such period of
service for cause on charges of misconduct or delinquency, the em-
ployee shall repay the bonus on a pro rata basis.

(3) A bonus under this section shall be paid as a lump sum,
and may not be considered to be part of the basic pay of an em-
ployee.

(4) Under regulations of the Office, a recruitment bonus may
be paid to a newly-hired employee before the employee enters on
duty.

(c) For the purposes of this section—
(1) the terms ‘‘agency’’ and ‘‘employee’’ have the meanings

given them by section 5102; and
(2) any reference to ‘‘a position under the General Sched-

ule’’ or ‘‘an employee under the General Schedule’’ shall be con-
sidered to be a reference to any position or employee to which
subchapter III of chapter 53 applies.
(d) The Office shall prescribe such regulations as it considers

necessary for the administration of subsections (a) through (c).
(e) At the request of the head of an Executive agency, the

President may authorize the application of the preceding provisions
of this section with respect to 1 or more categories of employees
within such agency who would not otherwise be covered by this sec-
tion (including authority under subsection (d) to prescribe any nec-
essary regulations).

§ 5754. Retention allowances
(a) The Office of Personnel Management may authorize the

head of an agency to pay an allowance to an employee under the
General Schedule if—

(1) the unusually high or unique qualifications of the em-
ployee or a special need of the agency for the employee’s serv-
ices makes it essential to retain the employee; and

(2) the agency determines that the employee would be like-
ly to leave in the absence of a retention allowance.
(b)(1) A retention allowance, which shall be stated as a per-

centage of the rate of basic pay (excluding any comparability pay-
ments under section 5304) of the employee, may not exceed 25 per-
cent of such rate of basic pay.

(2) A retention allowance may not be considered to be part of
the basic pay of an employee, and the reduction or elimination of
a retention allowance may not be appealed. The preceding sentence
shall not be construed to extinguish or lessen any right or remedy
under subchapter II of chapter 12 or under any of the laws referred
to in section 2302(d).

(3) A retention allowance shall be paid at the same time and
in the same manner as the employee’s basic pay is paid.

(c) For the purpose of this section—
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(1) the terms ‘‘agency’’ and ‘‘employee’’ have the meanings
given them by section 5102; and

(2) any reference to ‘‘an employee under the General
Schedule’’ shall be considered to be a reference to any em-
ployee holding a position to which subchapter III of chapter 53
applies.
(d) The Office shall prescribe such regulations as it considers

necessary for the administration of subsections (a) through (c).
(e) At the request of the head of an Executive agency, the

President may authorize the application of the preceding provisions
of this section with respect to 1 or more categories of employees
within such agency who would not otherwise be covered by this sec-
tion (including authority under subsection (d) to prescribe any nec-
essary regulations).

§ 5755. Supervisory differentials
(a)(1) The Office of Personnel Management may authorize the

head of an agency to pay a differential to an employee under the
General Schedule who has supervisory responsibility for 1 or more
employees not under the General Schedule, if 1 or more of the sub-
ordinate employees would, in the absence of such a differential, be
paid more than the supervisory employee.

(2) For the purposes of comparing the pay of a supervisory em-
ployee under the General Schedule with the pay of a subordinate
employee not under the General Schedule, comparability payments
under section 5304, differentials, and allowances that are not a
part of basic pay may be taken into consideration, as provided by
regulations of the Office.

(b)(1) A supervisory differential, which shall be stated as a per-
centage of the supervisory employee’s rate of basic pay (excluding
any comparability payments under section 5304) or as a dollar
amount, may not cause the supervisory employee’s pay to exceed
the pay of the highest paid subordinate employee by more than 3
percent.

(2) A supervisory differential may not be considered to be part
of the basic pay of an employee, and the reduction or elimination
of a supervisory differential may not be appealed. The preceding
sentence shall not be construed to extinguish or lessen any right
or remedy under subchapter II of chapter 12 or under any of the
laws referred to in section 2302(d).

(3) A supervisory differential shall be paid in the same manner
and at the same time as the employee’s basic pay is paid.

(c) For the purpose of this section—
(1) the terms ‘‘agency’’ and ‘‘employee’’ have the meanings

given them by section 5102; and
(2) any reference to ‘‘an employee under the General

Schedule’’ shall be considered to be a reference to any em-
ployee holding a position to which subchapter III of chapter 53
applies.
(d) The Office shall prescribe such regulations as it considers

necessary for the administration of this section.
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1 So in law. The second section designated as 5757 was added by section 207(a)(1) of Public
Law 107–273 (116 Stat. 1779).

§ 5756. Home marketing incentive payment
(a) Under regulations prescribed under subsection (b), an agen-

cy may pay to an employee who transfers in the interest of the
Government an amount to encourage the employee to aggressively
market the employee’s residence at the official station from which
transferred when—

(1) the residence is entered into a relocation services pro-
gram established under a contract in accordance with section
5724c of this title to arrange for the purchase of the residence;

(2) the employee finds a buyer who completes the purchase
of the residence through the program; and

(3) the sale of the residence results in a reduced cost to the
Government.
(b)(1) The Administrator of General Services shall prescribe

regulations to carry out this section.
(2) The regulations shall include a limitation on the maximum

amount payable with respect to an employee’s residence. The Ad-
ministrator shall establish the limitation in consultation with the
Director of the Office of Management and Budget. For fiscal years
1997 and 1998, the maximum amount shall be the amount equal
to five percent of the sale price of the residence.

§ 5757. Payment of expenses to obtain professional creden-
tials

(a) An agency may use appropriated funds or funds otherwise
available to the agency to pay for—

(1) expenses for employees to obtain professional creden-
tials, including expenses for professional accreditation, State-
imposed and professional licenses, and professional certifi-
cation; and

(2) examinations to obtain such credentials.
(b) The authority under subsection (a) may not be exercised on

behalf of any employee occupying or seeking to qualify for appoint-
ment to any position that is excepted from the competitive service
because of the confidential, policy-determining, policy-making, or
policy-advocating character of the position.

§ 5757. Extended assignment incentive 1

(a) The head of an Executive agency may pay an extended as-
signment incentive to an employee if—

(1) the employee has completed at least 2 years of contin-
uous service in 1 or more civil service positions located in a ter-
ritory or possession of the United States, the Commonwealth
of Puerto Rico, or the Commonwealth of the Northern Mariana
Islands;

(2) the agency determines that replacing the employee
with another employee possessing the required qualifications
and experience would be difficult; and

(3) the agency determines it is in the best interest of the
Government to encourage the employee to complete a specified
additional period of employment with the agency in the terri-
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tory or possession, the Commonwealth of Puerto Rico or Com-
monwealth of the Northern Mariana Islands, except that the
total amount of service performed in a particular territory,
commonwealth, or possession under 1 or more agreements es-
tablished under this section may not exceed 5 years.
(b) The sum of extended assignment incentive payments for a

service period may not exceed the greater of—
(1) an amount equal to 25 percent of the annual rate of

basic pay of the employee at the beginning of the service pe-
riod, times the number of years in the service period; or

(2) $15,000 per year in the service period.
(c)(1) Payment of an extended assignment incentive shall be

contingent upon the employee entering into a written agreement
with the agency specifying the period of service and other terms
and conditions under which the extended assignment incentive is
payable.

(2) The agreement shall set forth the method of payment, in-
cluding any use of an initial lump-sum payment, installment pay-
ments, or a final lump-sum payment upon completion of the entire
period of service.

(3) The agreement shall describe the conditions under which
the extended assignment incentive may be canceled prior to the
completion of agreed-upon service period and the effect of the can-
cellation. The agreement shall require that if, at the time of can-
cellation of the incentive, the employee has received incentive pay-
ments which exceed the amount which bears the same relationship
to the total amount to be paid under the agreement as the com-
pleted service period bears to the agreed-upon service period, the
employee shall repay that excess amount, at a minimum, except
that an employee who is involuntarily reassigned to a position sta-
tioned outside the territory, commonwealth, or possession or invol-
untarily separated (not for cause on charges of misconduct, delin-
quency, or inefficiency) may not be required to repay any excess
amounts.

(d) An agency may not put an extended assignment incentive
into effect during a period in which the employee is fulfilling a re-
cruitment or relocation bonus service agreement under section
5753 or for which an employee is receiving a retention allowance
under section 5754.

(e) Extended assignment incentive payments may not be con-
sidered part of the basic pay of an employee.

(f) The Office of Personnel Management may prescribe regula-
tions for the administration of this section, including regulations on
an employee’s entitlement to retain or receive incentive payments
when an agreement is canceled. Neither this section nor imple-
menting regulations may impair any agency’s independent author-
ity to administratively determine compensation for a class of its
employees.
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CHAPTER 59—ALLOWANCES

SUBCHAPTER I—UNIFORMS
Sec.
5901. Uniform allowances.
5902. Increase in maximum uniform allowance.
5903. Regulations.

SUBCHAPTER II—QUARTERS
5911. Quarters and facilities; employees in the United States.
5912. Quarters in Government owned or rented buildings; employees in foreign

countries.
5913. Official residence expenses.

SUBCHAPTER III—OVERSEAS DIFFERENTIALS AND ALLOWANCES
5921. Definitions.
5922. General provisions.
5923. Quarters allowances.
5924. Cost-of-living allowances.
5925. Post differentials.
5926. Compensatory time off at certain posts in foreign areas.
5927. Advances of pay.
5928. Danger pay allowance.

SUBCHAPTER IV—MISCELLANEOUS ALLOWANCES
5941. Allowances based on living costs and conditions of environment; employees

stationed outside continental United States or in Alaska.
5942. Allowance based on duty at remote worksites.
5942a. Separate maintenance allowance for duty at Johnston Island.
5943. Foreign currency appreciation allowances.
[5944. Repealed.]
5945. Notary public commission expenses.
5946. Membership fees; expenses of attendance at meetings; limitations.
5947. Quarters, subsistence, and allowances for employees of the Corps of Engi-

neers, Department of the Army, engaged in floating plant operations.
5948. Physicians comparability allowances.
5949. Hostile fire pay.

SUBCHAPTER I—UNIFORMS

§ 5901. Uniform allowances
(a) There is authorized to be appropriated annually to each

agency of the Government of the United States, including a Gov-
ernment owned corporation, and of the government of the District
of Columbia, on a showing of necessity or desirability, such sums
as may be necessary to carry out this subchapter. The head of the
agency concerned, out of funds made available by the appropria-
tion, shall—

(1) furnish to each of these employees a uniform at a cost
not to exceed $400 a year (or such higher maximum amount
as the Office of Personnel Management may establish under
section 5902); or

(2) pay to each of these employees an allowance for a uni-
form not to exceed $400 a year (or such higher maximum
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amount as the Office of Personnel Management may establish
under section 5902).

The allowance may be paid only at the times and in the amounts
authorized by the regulations prescribed under section 5903 of this
title. When the agency pays direct to the uniform vendor, the head
of the agency may deduct a service charge of not more than 4 per-
cent.

(b) When the furnishing of a uniform or the payment of a uni-
form allowance is authorized under another statute or regulation
existing on September 1, 1954, the head of the agency concerned
may continue the furnishing of the uniform or the payment of the
uniform allowance under that statute or regulation, but in that
event a uniform may not be furnished or allowance paid under this
section.

(c) An allowance paid under this section is not wages within
the meaning of section 409 of title 42 or chapters 21 and 24 of title
26.

§ 5902. Increase in maximum uniform allowance
The Office of Personnel Management may, from time to time,

by regulation adjust the maximum amount for the cost of uniforms
and the maximum allowance for uniforms under section 5901.

§ 5903. Regulations
The Office of Personnel Management may prescribe such regu-

lations as it considers necessary for the administration of this sub-
chapter.
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SUBCHAPTER II—QUARTERS

§ 5911. Quarters and facilities; employees in the United
States

(a) For the purpose of this section—
(1) ‘‘Government’’ means the Government of the United

States;
(2) ‘‘agency’’ means an Executive agency, but does not in-

clude the Tennessee Valley Authority;
(3) ‘‘employee’’ means an employee of an agency;
(4) ‘‘United States’’ means the several States, the District

of Columbia, and the territories and possessions of the United
States including the Commonwealth of Puerto Rico;

(5) ‘‘quarters’’ means quarters owned or leased by the Gov-
ernment; and

(6) ‘‘facilities’’ means household furniture and equipment,
garage space, utilities, subsistence, and laundry service.
(b) The head of an agency may provide, directly or by contract,

an employee stationed in the United States with quarters and fa-
cilities, when conditions of employment or of availability of quar-
ters warrant the action.

(c) Rental rates for quarters provided for an employee under
subsection (b) of this section or occupied on a rental basis by an
employee or member of a uniformed service under any other provi-
sion of statute, and charges for facilities made available in connec-
tion with the occupancy of the quarters, shall be based on the rea-
sonable value of the quarters and facilities to the employee or
member concerned, in the circumstances under which the quarters
and facilities are provided, occupied, or made available. The
amounts of the rates and charges shall be paid by, or deducted
from the pay of, the employee or member of a uniformed service,
or otherwise charged against him in accordance with law. The
amounts of payroll deductions for the rates and charges shall re-
main in the applicable appropriation or fund. When payment of the
rates and charges is made by other than payroll deductions, the
amounts of payment shall be credited to the Government as pro-
vided by law.

(d) When, as an incidental service in support of a program of
the Government, quarters and facilities are provided by appro-
priate authority of the Government to an individual other than an
employee or member of a uniformed service, the rates and charges
therefor shall be determined in accordance with this section. The
amounts of payment of the rates and charges shall be credited to
the Government as provided by law.

(e) The head of an agency may not require an employee or
member of a uniformed service to occupy quarters on a rental
basis, unless the agency head determines that necessary service
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cannot be rendered, or that property of the Government cannot
adequately be protected, otherwise.

(f) The President may prescribe regulations governing the pro-
vision, occupancy, and availability of quarters and facilities, the de-
termination of rates and charges therefor, and other related mat-
ters, necessary and appropriate to carry out this section. The head
of each agency may prescribe regulations, not inconsistent with the
regulations of the President, necessary and appropriate to carry out
the functions of the agency head under this section.

(g) Subsection (c) of this section does not repeal or modify any
provision of statute authorizing the provision of quarters or facili-
ties, either without charge or at rates or charges specifically fixed
by statute.

(h) A member of the uniformed service on a permanent change
of duty station or temporary duty orders and occupying unaccom-
panied personnel housing—

(1) is exempt from the requirement of subsection (c) to pay
a rental rate or charge based on the reasonable value of the
quarters and facilities provided; and

(2) shall pay such lesser rate or charge as the Secretary of
Defense establishes by regulation.

§ 5912. Quarters in Government owned or rented buildings;
employees in foreign countries

Under regulations prescribed by the head of the agency con-
cerned and approved by the President, an employee who is a citizen
of the United States permanently stationed in a foreign country
may be furnished, without cost to him, living quarters, including
heat, fuel, and light, in a Government owned or rented building.
The rented quarters may be furnished only within the limits of ap-
propriations made therefor.

§ 5913. Official residence expenses
(a) For the purpose of this section, ‘‘agency’’ has the meaning

given it by section 5721 of this title.
(b) Under such regulations as the President may prescribe,

funds available to an agency for administrative expenses may be
allotted to posts in foreign countries to defray the unusual ex-
penses incident to the operation and maintenance of official resi-
dences suitable for—

(1) the chief representatives of the United States at the
posts; and

(2) such other senior officials of the Government of the
United States as the President may designate.
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SUBCHAPTER III—OVERSEAS DIFFERENTIALS AND
ALLOWANCES

§ 5921. Definitions
For the purpose of this subchapter—

(1) ‘‘Government’’ means the Government of the United
States;

(2) ‘‘agency’’ means an Executive agency and the Library
of Congress, but does not include a Government controlled cor-
poration;

(3) ‘‘employee’’ means an employee in or under an agency
and more specifically defined by regulations prescribed by the
President;

(4) ‘‘United States’’, when used in a geographical sense,
means the several States and the District of Columbia;

(5) ‘‘continental United States’’ means the several States
and the District of Columbia, but does not include Alaska or
Hawaii; and

(6) ‘‘foreign area’’ means—
(A) the Trust Territory of the Pacific Islands; and
(B) any other area outside the United States, the Com-

monwealth of Puerto Rico, the Canal Zone, and territories
and possessions of the United States.

§ 5922. General provisions
(a) Notwithstanding section 5536 of this title and except as

otherwise provided by this subchapter, the allowances and differen-
tials authorized by this subchapter may be granted to an employee
officially stationed in a foreign area—

(1) who is a citizen of the United States; and
(2) whose rate of basic pay is fixed by statute or, without

taking into consideration the allowances and differentials pro-
vided by this subchapter, is fixed by administrative action pur-
suant to law or is fixed administratively in conformity with
rates paid by the Government for work of a comparable level
of difficulty and responsibility in the continental United States.

To the extent authorized by a provision of statute other than this
subchapter, the allowances and differentials provided by this sub-
chapter may be paid to an employee officially stationed in a foreign
area who is not a citizen of the United States.

(b) Allowances granted under this subchapter may be paid in
advance, or advance of funds may be made therefor, through the
proper disbursing official in such sums as are considered advisable
in consideration of the need and the period of time during which
expenditures must be made in advance by the employee. An ad-
vance of funds not subsequently covered by allowances accrued to
the employee under this subchapter is recoverable by the Govern-
ment by—
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(1) setoff against accrued pay, compensation, amount of re-
tirement credit, or other amount due the employee from the
Government; and

(2) such other method as is provided by law for the recov-
ery of amounts owing to the Government.

The head of the agency concerned, under regulations of the Presi-
dent, may waive in whole or in part a right of recovery under this
subsection, if it is shown that the recovery would be against equity
and good conscience or against the public interest.

(c) The allowances and differentials authorized by this sub-
chapter shall be paid under regulations prescribed by the President
governing—

(1) payments of the allowances and differentials and the
respective rates at which the payments are made;

(2) the foreign areas, the groups of positions, and the cat-
egories of employees to which the rates apply; and

(3) other related matters.
(d) When a quarters allowance or allowance related to edu-

cation under this subchapter, or quarters furnished in Government-
owned or controlled buildings under section 5912, would be fur-
nished to an employee but for the death of the employee, such al-
lowances or quarters may be furnished or continued for the pur-
pose of allowing any child of the employee to complete the current
school year at post or away from post notwithstanding the employ-
ee’s death.

(e) When an allowance related to education away from post
under this subchapter would be authorized with respect to an em-
ployee but for the evacuation or authorized departure status of the
post, such an allowance may be furnished or continued for the pur-
pose of allowing any dependent children of such employee to com-
plete the current school year.

(f)(1) If an employee dies at post in a foreign area, a transfer
allowance under section 5924(2)(B) may be granted to the spouse
or dependents of such employee (or both) for the purpose of pro-
viding for their return to the United States.

(2) A transfer allowance under this subsection may not be
granted with respect to the spouse or a dependent of the employee
unless, at the time of death, such spouse or dependent was
residing—

(A) at the employee’s post of assignment; or
(B) at a place, outside the United States, for which a sepa-

rate maintenance allowance was being furnished under section
5924(3).
(3) The President may prescribe any regulations necessary to

carry out this subsection.

§ 5923. Quarters allowances
(a) When Government owned or rented quarters are not pro-

vided without charge for an employee in a foreign area, one or
more of the following quarters allowances may be granted when ap-
plicable:

(1) A temporary subsistence allowance for the reasonable
cost of temporary quarters (including meals and laundry ex-
penses) incurred by the employee and his family—
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(A) for a period not in excess of 90 days after first ar-
rival at a new post of assignment in a foreign area or a
period ending with the occupation of residence quarters,
whichever is shorter; and

(B) for a period of not more than 30 days immediately
before final departure from the post after the necessary
evacuation of residence quarters.
(2) A living quarters allowance for rent, heat, light, fuel,

gas, electricity, and water, without regard to section 3324(a)
and (b) of title 31.

(3) Under unusual circumstances, payment or reimburse-
ment for extraordinary, necessary, and reasonable expenses,
not otherwise compensated for, incurred in initial repairs, al-
terations, and improvements to the privately leased residence
of an employee at a post of assignment in a foreign area, if—

(A) the expenses are administratively approved in ad-
vance; and

(B) the duration and terms of the lease justify pay-
ment of the expenses by the Government.

(b) The 90-day period under subsection (a)(1)(A) and the 30-day
period under subsection (a)(1)(B) may each be extended for not
more than 60 additional days if the head of the agency concerned
or his designee determines that there are compelling reasons be-
yond the control of the employee for the continued occupancy of
temporary quarters.

§ 5924. Cost-of-living allowances
The following cost-of-living allowances may be granted, when

applicable, to an employee in a foreign area:
(1) A post allowance to offset the difference between the

cost of living at the post of assignment of the employee in a
foreign area and the cost of living in the District of Columbia,
except that employees receiving the temporary subsistence al-
lowance under section 5923(1) are ineligible for a post allow-
ance under this paragraph.

(2) A transfer allowance for extraordinary, necessary, and
reasonable subsistence and other relocation expenses (includ-
ing unavoidable lease penalties), not otherwise compensated
for, incurred by an employee incident to establishing himself at
a post of assignment in—

(A) a foreign area (including costs incurred in the
United States, its territories or possessions, the Common-
wealth of Puerto Rico, the Commonwealth of the Northern
Mariana Islands, or the areas and installations in the Re-
public of Panama made available to the United States pur-
suant to the Panama Canal Treaty of 1977 and related
agreements prior to departure for a post of assignment in
a foreign area); or

(B) the United States after the employee agrees in
writing to remain in Government service for 12 months
after transfer, unless separated for reasons beyond the
control of the employee that are acceptable to the agency
concerned.
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(3) A separate maintenance allowance to assist an em-
ployee who is compelled or authorized, because of dangerous,
notably unhealthful, or excessively adverse living conditions at
the employee’s post of assignment in a foreign area, or for the
convenience of the Government, or who requests such an allow-
ance because of special needs or hardship involving the em-
ployee or the employee’s spouse or dependents, to meet the ad-
ditional expenses of maintaining, elsewhere than at the post,
the employee’s spouse or dependents, or both.

(4) An education allowance or payment of travel costs to
assist an employee with the extraordinary and necessary ex-
penses, not otherwise compensated for, incurred because of his
service in a foreign area or foreign areas in providing adequate
education for his dependents (or, to the extent education away
from post is involved, official assignment to service in such
area or areas), as follows:

(A) An allowance not to exceed the cost of obtaining
such kindergarten, elementary and secondary educational
services as are ordinarily provided without charge by the
public schools in the United States (including such edu-
cational services as are provided by the States under the
Individuals with Disabilities Education Act), plus, in those
cases when adequate schools are not available at the post
of the employee, board and room, and periodic transpor-
tation between that post and the school chosen by the em-
ployee, not to exceed the total cost to the Government of
the dependent attending an adequate school in the nearest
locality where an adequate school is available, without re-
gard to section 3324(a) and (b) of title 31. When travel
from school to post is infeasible, travel may be allowed be-
tween the school attended and the home of a designated
relative or family friend or to join a parent at any location,
with the allowable travel expense not to exceed the cost of
travel between the school and the post. The amount of the
allowance granted shall be determined on the basis of the
educational facility used.

(B) The travel expenses of dependents of an employee
to and from a school in the United States (or to and from
a school outside the United States if the dependent is at-
tending that school for less than one year under a program
approved by the school in the United States at which the
dependent is enrolled, with the allowable travel expense
not to exceed the cost of travel to and from the school in
the United States) to obtain an American secondary or
postsecondary educational institution education (other
than a program of post-baccalaureate education), not to ex-
ceed one annual trip each way for each dependent. An al-
lowance payment under subparagraph (A) of this para-
graph (4) may not be made for a dependent during the 12
months following his arrival in the United States for sec-
ondary education under authority contained in this sub-
paragraph (B). Notwithstanding section 5921(6) of this
title, travel expenses, for the purpose of obtaining postsec-
ondary educational institution education (other than a pro-
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gram of post-baccalaureate education), may be authorized
under this subparagraph (B), under such regulations as
the President may prescribe, for dependents of employees
who are citizens of the United States stationed in the
Canal Zone. For the purposes of this subparagraph, the
term ‘‘educational institution’’ has the meaning defined
under section 1701(a)(6) of title 38.

(C) In those cases in which an adequate school is
available at the post of the employee, if the employee
chooses to educate the dependent at a school away from
post, the education allowance which includes board and
room, and periodic travel between the post and the school
chosen, shall not exceed the total cost to the Government
of the dependent attending an adequate school at the post
of the employee.

§ 5925. Post differentials
(a) A post differential may be granted on the basis of condi-

tions of environment which differ substantially from conditions of
environment in the continental United States and warrant addi-
tional pay as a recruitment and retention incentive. A post dif-
ferential may be granted to an employee officially stationed in the
United States who is on extended detail in a foreign area. A post
differential under this subsection may not exceed 25 percent of the
rate of basic pay.

(b) Any employee granted a differential under subsection (a) of
this section may be granted an additional differential for an assign-
ment to a post determined to have especially adverse conditions of
environment which warrant additional pay as a recruitment and
retention incentive for the filling of positions at that post. An addi-
tional differential for any employee under this subsection—

(1) may be paid for each assignment to a post determined
to have such conditions;

(2) may be paid periodically or in a lump sum; and
(3) may not exceed 15 percent of the rate of basic pay of

that employee for the period served under that assignment.

§ 5926. Compensatory time off at certain posts in foreign
areas

(a) Under regulations prescribed pursuant to this subchapter,
and notwithstanding subchapter V of chapter 55 of this title or any
other law, the head of an agency may, on request of an employee
serving in a foreign area—

(1) at an isolated post performing functions required to be
maintained on a substantially continuous basis, grant the em-
ployee compensatory time off for an equal amount of time
spent in regularly scheduled overtime work; or

(2) at a post in a locality that customarily observes irreg-
ular hours of work or where other special conditions are
present, in order to cope with those special circumstances,
grant the employee compensatory time off for an equal amount
of time spent in regularly scheduled overtime work for use dur-
ing the pay period in which it is earned.
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Credit for compensatory time off earned under paragraph (2) shall
not form the basis for any additional compensation.

(b) Compensatory time earned under this section shall be for
use only while the employee is assigned to the post where it is
earned. Any such compensatory time not used at the time the em-
ployee is reassigned to another post shall be forfeited.

§ 5927. Advances of pay
(a) Up to three months’ pay may be paid in advance—

(1) to an employee upon the assignment of the employee
to a post in a foreign area;

(2) to an employee, other than an employee appointed
under section 303 of the Foreign Service Act of 1980 (and em-
ployed under section 311 of such Act), who—

(A) is a citizen of the United States;
(B) is officially stationed or located outside the United

States pursuant to Government authorization; and
(C) requires (or has a family member who requires)

medical treatment outside the United States, in cir-
cumstances specified by the President in regulations; and
(3) to an employee compensated pursuant to section 408 of

the Foreign Service Act of 1980, who—
(A) pursuant to United States Government authoriza-

tion is located outside the country of employment; and
(B) requires medical treatment outside the country of

employment in circumstances specified by the President in
regulations.

(b) For the purpose of this section, the term ‘‘country of em-
ployment’’, as used with respect to an individual under subsection
(a)(3), means the country (or other area) outside the United States
where such individual is hired (as described in subsection (a)(3)) by
the Government.

§ 5928. Danger pay allowance
An employee serving in a foreign area may be granted a dan-

ger pay allowance on the basis of civil insurrection, civil war, ter-
rorism, or wartime conditions which threaten physical harm or im-
minent danger to the health or well-being of the employee. A dan-
ger pay allowance may not exceed 25 percent of the basic pay of
the employee, except that if an employee is granted an additional
differential under section 5925(b) of this title with respect to an as-
signment, the sum of that additional differential and any danger
pay allowance granted to the employee with respect to that assign-
ment may not exceed 25 percent of the basic pay of the employee.
The presence of nonessential personnel or dependents shall not
preclude payment of an allowance under this section. In each in-
stance where an allowance under this section is initiated or termi-
nated, the Secretary of State shall inform the Speaker of the House
of Representatives and the Committee on Foreign Relations of the
Senate of the action taken and the circumstances justifying it.
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SUBCHAPTER IV—MISCELLANEOUS ALLOWANCES

§ 5941. Allowances based on living costs and conditions of
environment; employees stationed outside conti-
nental United States or in Alaska

(a) Appropriations or funds available to an Executive agency,
except a Government controlled corporation, for pay of employees
stationed outside the continental United States or in Alaska whose
rates of basic pay are fixed by statute, are available for allowances
to these employees. The allowance is based on—

(1) living costs substantially higher than in the District of
Columbia;

(2) conditions of environment which differ substantially
from conditions of environment in the continental United
States and warrant an allowance as a recruitment incentive; or

(3) both of these factors.
The allowance may not exceed 25 percent of the rate of basic pay.
Except as otherwise specifically authorized by statute, the allow-
ance is paid only in accordance with regulations prescribed by the
President establishing the rates and defining the area, groups of
positions, and classes of employees to which each rate applies.

(b) An employee entitled to a cost-of-living allowance under
section 5924 of this title may not be paid an allowance under sub-
section (a) of this section based on living costs substantially higher
than in the District of Columbia.

§ 5942. Allowance based on duty at remote worksites
(a) Notwithstanding section 5536 of this title, an employee of

an Executive department or an independent establishment who is
assigned to duty, except temporary duty, at a site so remote from
the nearest established communities or suitable places of residence
as to require an appreciable degree of expense, hardship, and in-
convenience, beyond that normally encountered in metropolitan
commuting, on the part of the employee in commuting to and from
his residence and such worksite, is entitled, in addition to pay oth-
erwise due him, to an allowance of not to exceed $10 a day. The
allowance shall be paid under regulations prescribed by the Presi-
dent establishing the rates at which the allowance will be paid and
defining and designating those sites, areas, and groups of positions
to which the rates apply.

(b) Under procedures prescribed by the President, the max-
imum allowance specified in subsection (a) may be adjusted from
time to time in the interest of recruiting and retaining employees
for performance of duty at remote worksites.
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§ 5942a. Separate maintenance allowance for duty at John-
ston Island

(a) Notwithstanding section 5536 of this title, and under regu-
lations prescribed by the President, an employee of an Executive
agency (other than a Government corporation) who is assigned to
a post of duty at Johnston Island, a possession of the United States
in the Pacific Ocean, is entitled to receive a separate maintenance
allowance if the head of the employing agency finds that—

(1) it is necessary for the employee to maintain the em-
ployee’s spouse or dependents, or both, at a location other than
Johnston Island—

(A) by reason of dangerous or adverse living conditions
at Johnston Island; or

(B) for the convenience of the Federal Government;
and
(2) the allowance is needed to help the employee meet the

additional expenses involved in maintaining the employee’s
spouse or dependents, or both, at such other location rather
than at the post.
(b) The regulations prescribed by the President shall include

provisions for determining the rate at which an allowance under
this section shall be paid.

§ 5943. Foreign currency appreciation allowances
(a) The President, under such regulations as he may prescribe,

may meet losses sustained by employees and members of the uni-
formed services while serving in a foreign country due to the appre-
ciation of foreign currency in its relation to the American dollar.
Allowances and expenditures under this section are not subject to
income taxes.

(b) Annual appropriations are authorized to carry out sub-
section (a) of this section and to cover any deficiency in the ac-
counts of the Secretary of the Treasury, including interest, arising
out of the arrangement approved by the President on July 27,
1933, for the conversion into foreign currency of checks and drafts
of employees and members of the uniformed services for pay and
expenses.

(c) Payment under subsection (a) of this section may not be
made to an employee or member of a uniformed service for a period
during which his check or draft was converted into foreign currency
under the arrangement referred to by subsection (b) of this section.

(d) The President shall report annually to Congress all expend-
itures made under this section.

§ 5944. [Repealed. Public Law 98–164, title I, § 127(b)(1), No-
vember 22, 1983, 97 Stat. 1027.]

§ 5945. Notary public commission expenses
An employee as defined by section 2105 of this title or an indi-

vidual employed by the government of the District of Columbia who
is required to serve as a notary public in connection with the per-
formance of official business is entitled to an allowance, established
by the agency concerned, not in excess of the expense required to
obtain the commission. Funds available to an agency concerned for
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personal services or general administrative expenses are available
to carry out this section.

§ 5946. Membership fees; expenses of attendance at meet-
ings; limitations

Except as authorized by a specific appropriation, by express
terms in a general appropriation, or by sections 4109 and 4110 of
this title, appropriated funds may not be used for payment of—

(1) membership fees or dues of an employee as defined by
section 2105 of this title or an individual employed by the gov-
ernment of the District of Columbia in a society or association;
or

(2) expenses of attendance of an individual at meetings or
conventions of members of a society or association.

This section does not prevent the use of appropriations for the De-
partment of Agriculture for expenses incident to the delivery of lec-
tures, the giving of instructions, or the acquiring of information at
meetings by its employees on subjects relating to the authorized
work of the Department.

§ 5947. Quarters, subsistence, and allowances for employees
of the Corps of Engineers, Department of the
Army, engaged in floating plant operations

(a) An employee of the Corps of Engineers, Department of the
Army, engaged in floating plant operations may be furnished quar-
ters or subsistence, or both, on vessels, without charge, when the
furnishing of the quarters or subsistence, or both, is determined to
be equitable to the employee concerned, and necessary in the public
interest, in connection with such operations.

(b) Notwithstanding section 5536 of this title, an employee en-
titled to the benefits of subsection (a) of this section while on a ves-
sel, may be paid, in place of these benefits, an allowance for quar-
ters or subsistence, or both, when—

(1) adverse weather conditions or similar circumstances
beyond the control of the employee or the Corps of Engineers
prevent transportation of the employee from shore to the ves-
sel; or

(2) quarters or subsistence, or both, are not available on
the vessel while it is undergoing repairs.
(c) The quarters or subsistence, or both, or allowance in place

thereof, may be furnished or paid only under regulations prescribed
by the Secretary of the Army.

§ 5948. Physicians comparability allowances
(a) Notwithstanding any other provision of law, and in order

to recruit and retain highly qualified Government physicians, the
head of an agency, subject to the provisions of this section, section
5307, and such regulations as the President or his designee may
prescribe, may enter into a service agreement with a Government
physician which provides for such physician to complete a specified
period of service in such agency in return for an allowance for the
duration of such agreement in an amount to be determined by the
agency head and specified in the agreement, but not to exceed—
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(1) $14,000 per annum if, at the time the agreement is en-
tered into, the Government physician has served as a Govern-
ment physician for twenty-four months or less, or

(2) $30,000 per annum if the Government physician has
served as a Government physician for more than twenty-four
months.

For the purpose of determining length of service as a Government
physician, service as a physician under section 4104 or 4114 of title
38 or active service as a medical officer in the commissioned corps
of the Public Health Service under Title II of the Public Health
Service Act (42 U.S.C. ch. 6A) shall be deemed service as a Govern-
ment physician.

(b) An allowance may not be paid pursuant to this section to
any physician who—

(1) is employed on less than a half-time or intermittent
basis,

(2) occupies an internship or residency training position,
(3) is a reemployed annuitant, or
(4) is fulfilling a scholarship obligation.

(c) The head of an agency, pursuant to such regulations, cri-
teria, and conditions as the President or his designee may pre-
scribe, shall determine categories of positions applicable to physi-
cians in such agency with respect to which there is a significant re-
cruitment and retention problem. Only physicians serving in such
positions shall be eligible for an allowance pursuant to this section.
The amounts of each such allowance shall be determined by the
agency head, subject to such regulations, criteria, and conditions as
the President or his designee may prescribe, and shall be the min-
imum amount necessary to deal with the recruitment and retention
problem for each such category of physicians.

(d) Any agreement entered into by a physician under this sec-
tion shall be for a period of one year of service in the agency in-
volved unless the physician requests an agreement for a longer pe-
riod of service.

(e) Unless otherwise provided for in the agreement under sub-
section (f) of this section, an agreement under this section shall
provide that the physician, in the event that such physician volun-
tarily, or because of misconduct, fails to complete at least one year
of service pursuant to such agreement, shall be required to refund
the total amount received under this section, unless the head of the
agency, pursuant to such regulations as may be prescribed under
this section by the President or his designee, determines that such
failure is necessitated by circumstances beyond the control of the
physician.

(f) Any agreement under this section shall specify, subject to
such regulations as the President or his designee may prescribe,
the terms under which the head of the agency and the physician
may elect to terminate such agreement, and the amounts, if any,
required to be refunded by the physician for each reason for termi-
nation.

(g) For the purpose of this section—
(1) ‘‘Government physician’’ means any individual em-

ployed as a physician or dentist who is paid under—
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(A) section 5332 of this title, relating to the General
Schedule;

(B) Subchapter 1 VIII of chapter 53 of this title, relat-
ing to the Senior Executive Service;

(C) section 5371, relating to certain health care
positions;

(D) section 3 of the Tennessee Valley Authority Act of
1933 (16 U.S.C. 831b), relating to the Tennessee Valley
Authority;

(E) chapter 4 of title I of the Foreign Service Act of
1980 (22 U.S.C. 3961 and following), relating to the For-
eign Service;

(F) section 10 of the Central Intelligence Agency Act
of 1949 (50 U.S.C. 403j), relating to the Central Intel-
ligence Agency;

(G) section 1202 of the Panama Canal Act of 1979, re-
lating to the Panama Canal Commission;

(H) section 2 of the Act of May 29, 1959 (Public Law
86–36, as amended, 50 U.S.C. 402 note), relating to the
National Security Agency;

(I) section 5376, relating to certain senior-level
positions;

(J) section 5377, relating to critical positions; or
(K) subchapter IX of chapter 53, relating to special oc-

cupational pay systems; and
(2) ‘‘agency’’ means an Executive agency, as defined in sec-

tion 105 of this title, the Library of Congress, and the District
of Columbia government.
(h)(1) Any allowance paid under this section shall not be con-

sidered as basic pay for the purposes of subchapter VI and section
5595 of chapter 55, chapter 81 or 87 of this title, or other benefits
related to basic pay.

(2) Any allowance under this section for a Government physi-
cian shall be paid in the same manner and at the same time as
the physician’s basic pay is paid.

(i) Any regulations, criteria, or conditions that may be pre-
scribed under this section by the President or his designee shall
not be applicable to the Tennessee Valley Authority, and the Ten-
nessee Valley Authority shall have sole responsibility for admin-
istering the provisions of this section with respect to Government
physicians employed by the Authority.

(j) Not later than June 30 of each year, the President shall
submit to each House of Congress a written report on the operation
of this section. Each report shall include, with respect to the year
covered by such report, information as to—

(1) which agencies entered into agreements under this sec-
tion;

(2) the nature and extent of the recruitment or retention
problems justifying the use of authority by each agency under
this section;

(3) the number of physicians with whom agreements were
entered into by each agency;
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(4) the size of the allowances and the duration of the
agreements entered into; and

(5) the degree to which the recruitment or retention prob-
lems referred to in paragraph (2) were alleviated under this
section.

§ 5949. Hostile fire pay
(a) The head of an Executive agency may pay an employee hos-

tile fire pay at the rate of $150 for any month in which the em-
ployee was—

(1) subject to hostile fire or explosion of hostile mines;
(2) on duty in an area in which the employee was in immi-

nent danger of being exposed to hostile fire or explosion of hos-
tile mines and in which, during the period on duty in that
area, other employees were subject to hostile fire or explosion
of hostile mines; or

(3) killed, injured, or wounded by hostile fire, explosion of
a hostile mine, or any other hostile action.
(b) An employee covered by subsection (a)(3) who is hospital-

ized for the treatment of his or her injury or wound may be paid
hostile fire pay under this section for not more than three addi-
tional months during which the employee is so hospitalized.

(c) An employee may be paid hostile fire pay under this section
in addition to other pay and allowances to which entitled, except
that an employee may not be paid hostile fire pay under this sec-
tion for periods of time during which the employee receives pay-
ment under section 5925 of this title because of exposure to polit-
ical violence or payment under section 5928 of this title.
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Subpart E—Attendance and Leave

CHAPTER 61—HOURS OF WORK

SUBCHAPTER I—GENERAL PROVISIONS
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SUBCHAPTER I—GENERAL PROVISIONS

§ 6101. Basic 40-hour workweek; work schedules; regula-
tions

(a)(1) For the purpose of this subsection, ‘‘employee’’ includes
an employee of the government of the District of Columbia and an
employee whose pay is fixed and adjusted from time to time under
section 5343 or 5349 of this title, or by a wage board or similar ad-
ministrative authority serving the same purpose, but does not in-
clude an employee or individual excluded from the definition of em-
ployee in section 5541(2) of this title, except as specifically provided
under this paragraph.

(2) The head of each Executive agency, military department,
and of the government of the District of Columbia shall—

(A) establish a basic administrative workweek of 40 hours
for each full-time employee in his organization; and

(B) require that the hours of work within that workweek
be performed within a period of not more than 6 of any 7 con-
secutive days.
(3) Except when the head of an Executive agency, a military

department, or of the government of the District of Columbia deter-
mines that his organization would be seriously handicapped in car-
rying out its functions or that costs would be substantially in-
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creased, he shall provide, with respect to each employee in his or-
ganization, that—

(A) assignments to tours of duty are scheduled in advance
over periods of not less than 1 week

(B) the basic 40-hour workweek is scheduled on 5 days,
Monday through Friday when possible, and the 2 days outside
the basic workweek are consecutive;

(C) the working hours in each day in the basic workweek
are the same;

(D) the basic nonovertime workday may not exceed 8
hours;

(E) the occurrence of holidays may not affect the designa-
tion of the basic workweek; and

(F) breaks in working hours of more than 1 hour may not
be scheduled in a basic workday.
(4) Notwithstanding paragraph (3) of this subsection, the head

of an Executive agency, a military department, or of the govern-
ment of the District of Columbia may establish special tours of
duty, of not less than 40 hours, to enable employees to take courses
in nearby colleges, universities, or other educational institutions
that will equip them for more effective work in the agency. Pre-
mium pay may not be paid to an employee solely because his spe-
cial tour of duty established under this paragraph results in his
working on a day or at a time of day for which premium pay is oth-
erwise authorized.

(5) The Architect of the Capitol may apply this subsection to
employees under the Office of the Architect of the Capitol or the
Botanic Garden. The Librarian of Congress may apply this sub-
section to employees under the Library of Congress.

(b)(1) For the purpose of this subsection, ‘‘agency’’ and ‘‘em-
ployee’’ have the meanings given them by section 5541 of this title.

(2) To the maximum extent practicable, the head of an agency
shall schedule the time to be spent by an employee in a travel sta-
tus away from his official duty station within the regularly sched-
uled workweek of the employee.

(c) The Office of Personnel Management may prescribe regula-
tions, subject to the approval of the President, necessary for the ad-
ministration of this section insofar as this section affects employees
in or under an Executive agency.

[§ 6102. Repealed. Public Law 92–392, § 7(a), August 19, 1972,
86 Stat. 573.]

§ 6103. Holidays
(a) The following are legal public holidays:

New Year’s Day, January 1.
Birthday of Martin Luther King, Jr., the third Monday in

January.
Washington’s Birthday, the third Monday in February.
Memorial Day, the last Monday in May.
Independence Day, July 4.
Labor Day, the first Monday in September.
Columbus Day, the second Monday in October.
Veterans Day, November 11.
Thanksgiving Day, the fourth Thursday in November.
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Christmas Day, December 25.
(b) For the purpose of statutes relating to pay and leave of em-

ployees, with respect to a legal public holiday and any other day
declared to be a holiday by Federal statute or Executive order, the
following rules apply:

(1) Instead of a holiday that occurs on a Saturday, the Fri-
day immediately before is a legal holiday for—

(A) employees whose basic workweek is Monday
through Friday; and

(B) the purpose of section 6309 of this title.1
(2) Instead of a holiday that occurs on a regular weekly

non-workday of an employee whose basic workweek is other
than Monday through Friday, except the regular weekly non-
workday administratively scheduled for the employee instead
of Sunday, the workday immediately before that regular week-
ly nonworkday is a legal public holiday for the employee.

(3) Instead of a holiday that is designated under sub-
section (a) to occur on a Monday, for an employee at a duty
post outside the United States whose basic workweek is other
than Monday through Friday, and for whom Monday is a regu-
larly scheduled workday, the legal public holiday is the first
workday of the workweek in which the Monday designated for
the observance of such holiday under subsection (a) occurs.

This subsection, except subparagraph (B) of paragraph (1), does not
apply to an employee whose basic workweek is Monday through
Saturday.

(c) January 20 of each fourth year after 1965, Inauguration
Day, is a legal public holiday for the purpose of statutes relating
to pay and leave of employees as defined by section 2105 of this
title and individuals employed by the government of the District of
Columbia employed in the District of Columbia, Montgomery and
Prince Georges Counties in Maryland, Arlington and Fairfax Coun-
ties in Virginia, and the cities of Alexandria and Falls Church in
Virginia. When January 20 of any fourth year after 1965 falls on
Sunday, the next succeeding day selected for the public observance
of the inauguration of the President is a legal public holiday for the
purpose of this subsection.

(d)(1) For purposes of this subsection—
(A) the term ‘‘compressed schedule’’ has the meaning given

such term by section 6121(5); and
(B) the term ‘‘adverse agency impact’’ has the meaning

given such term by section 6131(b).
(2) An agency may prescribe rules under which employees on

a compressed schedule may, in the case of a holiday that occurs on
a regularly scheduled non-workday for such employees, and not-
withstanding any other provision of law or the terms of any collec-
tive bargaining agreement, be required to observe such holiday on
a workday other than as provided by subsection (b), if the agency
head determines that it is necessary to do so in order to prevent
an adverse agency impact.
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§ 6104. Holidays; daily, hourly, and piece-work basis employ-
ees

When a regular employee as defined by section 2105 of this
title or an individual employed regularly by the government of the
District of Columbia, whose pay is fixed at a daily or hourly rate,
or on a piece-work basis, is relieved or prevented from working on
a day—

(1) on which agencies are closed by Executive order, or, for
individuals employed by the government of the District of Co-
lumbia, by order of the Mayor;

(2) by administrative order under regulations issued by the
President, or, for individuals employed by the government of
the District of Columbia, by the Council of the District of Co-
lumbia; or

(3) solely because of the occurrence of a legal public holi-
day under section 6103 of this title, or a day declared a holiday
by Federal statute, Executive order, or, for individuals em-
ployed by the government of the District of Columbia, by order
of the Mayor;

he is entitled to the same pay for that day as for a day on which
an ordinary day’s work is performed.

§ 6105. Closing of Executive departments
An Executive department may not be closed as a mark to the

memory of a deceased former official of the United States.

§ 6106. Time clocks; restrictions
A recording clock may not be used to record time of an em-

ployee of an Executive department in the District of Columbia, ex-
cept that the Bureau of Engraving and Printing may use such re-
cording clocks.
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SUBCHAPTER II—FLEXIBLE AND COMPRESSED WORK
SCHEDULES

§ 6120. Purpose
The Congress finds that the use of flexible and compressed

work schedules has the potential to improve productivity in the
Federal Government and provide greater service to the public.

§ 6121. Definitions
For purposes of this subchapter—

(1) ‘‘agency’’ means any Executive agency, any military de-
partment, the Government Printing Office, and the Library of
Congress;

(2) ‘‘employee’’ has the meaning given the term in sub-
section (a) of section 2105 of this title, except that such term
also includes an employee described in subsection (c) of that
section;

(3) ‘‘basic work requirement’’ means the number of hours,
excluding overtime hours, which an employee is required to
work or is required to account for by leave or otherwise;

(4) ‘‘credit hours’’ means any hours, within a flexible sched-
ule established under section 6122 of this title, which are in
excess of an employee’s basic work requirement and which the
employee elects to work so as to vary the length of a workweek
or a workday;

(5) ‘‘compressed schedule’’ means—
(A) in the case of a full-time employee, an 80-hour bi-

weekly basic work requirement which is scheduled for less
than 10 workdays, and

(B) in the case of a part-time employee, a biweekly
basic work requirement of less than 80 hours which is
scheduled for less than 10 workdays;
(6) ‘‘overtime hours’’, when used with respect to flexible

schedule programs under sections 6122 through 6126 of this
title, means all hours in excess of 8 hours in a day or 40 hours
in a week which are officially ordered in advance, but does not
include credit hours;

(7) ‘‘overtime hours’’, when used with respect to com-
pressed schedule programs under sections 6127 and 6128 of
this title, means any hours in excess of those specified hours
which constitute the compressed schedule; and

(8) ‘‘collective bargaining’’, ‘‘collective bargaining agree-
ment’’, and ‘‘exclusive representative’’ have the same meanings
given such terms—

(A) by section 7103(a)(12), (8), and (16) of this title, re-
spectively, in the case of any unit covered by chapter 71
of this title; and
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(B) in the case of any other unit, by the corresponding
provisions applicable under the personnel system covering
this unit.

§ 6122. Flexible schedules; agencies authorized to use
(a) Notwithstanding section 6101 of this title, each agency may

establish, in accordance with this subchapter, programs which
allow the use of flexible schedules which include—

(1) designated hours and days during which an employee
on such a schedule must be present for work; and

(2) designated hours during which an employee on such a
schedule may elect the time of such employee’s arrival at and
departure from work, solely for such purpose or, if and to the
extent permitted, for the purpose of accumulating credit hours
to reduce the length of the workweek or another workday.

An election by an employee referred to in paragraph (2) shall be
subject to limitations generally prescribed to ensure that the duties
and requirements of the employee’s position are fulfilled.

(b) Notwithstanding any other provision of this subchapter, but
subject to the terms of any written agreement referred to in section
6130(a) of this title, if the head of an agency determines that any
organization within the agency which is participating in a program
under subsection (a) is being substantially disrupted in carrying
out its functions or is incurring additional costs because of such
participation, such agency head may—

(1) restrict the employees’ choice of arrival and departure
time,

(2) restrict the use of credit hours, or
(3) exclude from such program any employee or group of

employees.

§ 6123. Flexible schedules; computation of premium pay
(a) For purposes of determining compensation for overtime

hours in the case of an employee participating in a program under
section 6122 of this title—

(1) the head of an agency may, on request of the employee,
grant the employee compensatory time off in lieu of payment
for such overtime hours, whether or not irregular or occasional
in nature and notwithstanding the provisions of sections
5542(a), 5543(a)(1) and section 5544(a) of this title, section
7453(e) of title 38, section 7 of the Fair Labor Standards Act
(29 U.S.C. 207), or any other provision of law; or

(2) the employee shall be compensated for such overtime
hours in accordance with such provisions, as applicable.
(b) Notwithstanding the provisions of law referred to in sub-

section (a)(1) of this section, an employee shall not be entitled to
be compensated for credit hours worked except to the extent au-
thorized under section 6126 of this title or to the extent such em-
ployee is allowed to have such hours taken into account with re-
spect to the employee’s basic work requirement.

(c)(1) Notwithstanding section 5545(a) of this title, premium
pay for nightwork will not be paid to an employee otherwise subject
to such section solely because the employee elects to work credit
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hours, or elects a time of arrival or departure, at a time of day for
which such premium pay is otherwise authorized, except that—

(A) if an employee is on a flexible schedule under which—
(i) the number of hours during which such employee

must be present for work, plus
(ii) the number of hours during which such employee

may elect to work credit hours or elect the time of arrival
at and departure from work,

which occur outside of the nightwork hours designated in or
under such section 5545(a) total less than 8 hours, such pre-
mium pay shall be paid for those hours which, when combined
with such total, do not exceed 8 hours, and

(B) if an employee is on a flexible schedule under which
the hours that such employee must be present for work include
any hours designated in or under such section 5545(a), such
premium pay shall be paid for such hours so designated.
(2) Notwithstanding section 5343(f) of this title, and section

7453(b) of title 38, night differential will not be paid to any em-
ployee otherwise subject to either of such sections solely because
such employee elects to work credit hours, or elects a time of ar-
rival or departure, at a time of day for which night differential is
otherwise authorized, except that such differential shall be paid to
an employee on a flexible schedule under this subchapter—

(A) in the case of an employee subject to subsection (f) of
such section 5343, for which all or a majority of the hours of
such schedule for any day fall between the hours specified in
such subsection, or

(B) in the case of an employee subject to subsection (b) of
such section 7453, for which 4 hours of such schedule fall be-
tween the hours specified in such subsection.

§ 6124. Flexible schedules; holidays
Notwithstanding sections 6103 and 6104 of this title, if any

employee on a flexible schedule under section 6122 of this title is
relieved or prevented from working on a day designated as a holi-
day by Federal statute or Executive order, such employee is enti-
tled to pay with respect to that day for 8 hours (or, in the case of
a part-time employee, an appropriate portion of the employee’s bi-
weekly basic work requirement as determined under regulations
prescribed by the Office of Personnel Management).

§ 6125. Flexible schedules; time-recording devices
Notwithstanding section 6106 of this title, the Office of Per-

sonnel Management or any agency may use recording clocks as
part of programs under section 6122 of this title.

§ 6126. Flexible schedules; credit hours; accumulation and
compensation

(a) Subject to any limitation prescribed by the Office of Per-
sonnel Management or the agency, a full-time employee on a flexi-
ble schedule can accumulate not more than 24 credit hours, and a
part-time employee can accumulate not more than one-fourth of the
hours in such employee’s biweekly basic work requirement, for car-
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ryover from a biweekly pay period to a succeeding biweekly pay pe-
riod for credit to the basic work requirement for such period.

(b) Any employee who is on a flexible schedule program under
section 6122 of this title and who is no longer subject to such a pro-
gram shall be paid at such employee’s then current rate of basic
pay for—

(1) in the case of a full-time employee, not more than 24
credit hours accumulated by such employee, or

(2) in the case of a part-time employee, the number of
credit hours (not in excess of one-fourth of the hours in such
employee’s biweekly basic work requirement) accumulated by
such employee.

§ 6127. Compressed schedules; agencies authorized to use
(a) Notwithstanding section 6101 of this title, each agency may

establish programs which use a 4-day workweek or other com-
pressed schedule.

(b)(1) An employee in a unit with respect to which an organiza-
tion of Government employees has not been accorded exclusive rec-
ognition shall not be required to participate in any program under
subsection (a) unless a majority of the employees in such unit who,
but for this paragraph, would be included in such program have
voted to be so included.

(2) Upon written request to any agency by an employee, the
agency, if it determines that participation in a program under sub-
section (a) would impose a personal hardship on such employee,
shall—

(A) except such employee from such program; or
(B) reassign such employee to the first position within the

agency—
(i) which becomes vacant after such determination,
(ii) which is not included within such program,
(iii) for which such employee is qualified, and
(iv) which is acceptable to the employee.

A determination by an agency under this paragraph shall be made
not later than 10 days after the day on which a written request for
such determination is received by the agency.

§ 6128. Compressed schedules; computation of premium pay
(a) The provisions of sections 5542(a) and 5544(a) of this title,

section 7453(e) of title 38, section 7 of the Fair Labor Standards
Act (29 U.S.C. 207), or any other law, which relate to premium pay
for overtime work, shall not apply to the hours which constitute a
compressed schedule.

(b) In the case of any full-time employee, hours worked in ex-
cess of the compressed schedule shall be overtime hours and shall
be paid for as provided by the applicable provisions referred to in
subsection (a) of this section. In the case of any part-time employee
on a compressed schedule, overtime pay shall begin to be paid after
the same number of hours of work after which a full-time employee
on a similar schedule would begin to receive overtime pay.

(c) Notwithstanding section 5544(a) or 5546(a) of this title, or
any other applicable provision of law, in the case of any full-time
employee on a compressed schedule who performs work (other than
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1 Section 629(b)(2) of Public Law 103–329 (108 Stat. 2423) amended this section by striking
‘‘6307 (a) and (c),’’ and inserting ‘‘6307 (a) and (d)’’. The amendment was unexecutable because
there appeared a space between ‘‘6307’’ and ‘‘(a)’’.

overtime work) on a tour of duty for any workday a part of which
is performed on a Sunday, such employee is entitled to pay for
work performed during the entire tour of duty at the rate of such
employee’s basic pay, plus premium pay at a rate equal to 25 per-
cent of such basic pay rate.

(d) Notwithstanding section 5546(b) of this title, an employee
on a compressed schedule who performs work on a holiday des-
ignated by Federal statute or Executive order is entitled to pay at
the rate of such employee’s basic pay, plus premium pay at a rate
equal to such basic pay rate, for such work which is not in excess
of the basic work requirement of such employee for such day. For
hours worked on such a holiday in excess of the basic work require-
ment for such day, the employee is entitled to premium pay in ac-
cordance with the provisions of section 5542(a) or 5544(a) of this
title, as applicable, or the provisions of section 7 of the Fair Labor
Standards Act (29 U.S.C. 207) whichever provisions are more bene-
ficial to the employee.

§ 6129. Administration of leave and retirement provisions
For purposes of administering sections 6303(a), 6304, 6307(a)

and (c) 1, 6323, 6326, 6327, and 8339(m) of this title, in the case
of an employee who is in any program under this subchapter, ref-
erences to a day or workday (or to multiples or parts thereof) con-
tained in such sections shall be considered to be references to 8
hours (or to the respective multiples or parts thereof).

§ 6130. Application of programs in the case of collective bar-
gaining agreements

(a)(1) In the case of employees in a unit represented by an ex-
clusive representative, any flexible or compressed work schedule,
and the establishment and termination of any such schedule, shall
be subject to the provisions of this subchapter and the terms of a
collective bargaining agreement between the agency and the exclu-
sive representative.

(2) Employees within a unit represented by an exclusive rep-
resentative shall not be included within any program under this
subchapter except to the extent expressly provided under a collec-
tive bargaining agreement between the agency and the exclusive
representative.

(b) An agency may not participate in a flexible or compressed
schedule program under a collective bargaining agreement which
contains premium pay provisions which are inconsistent with the
provisions of section 6123 or 6128 of this title, as applicable.

§ 6131. Criteria and review
(a) Notwithstanding the preceding provisions of this sub-

chapter or any collective bargaining agreement and subject to sub-
section (c) of this section, if the head of an agency finds that a par-
ticular flexible or compressed schedule under this subchapter has
had or would have an adverse agency impact, the agency shall
promptly determine not to—
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(1) establish such schedule; or
(2) continue such schedule, if the schedule has already

been established.
(b) For purposes of this section, ‘‘adverse agency impact’’

means—
(1) a reduction of the productivity of the agency;
(2) a diminished level of services furnished to the public by

the agency; or
(3) an increase in the cost of agency operations (other than

a reasonable administrative cost relating to the process of es-
tablishing a flexible or compressed schedule).
(c)(1) This subsection shall apply in the case of any schedule

covering employees in a unit represented by an exclusive represent-
ative.

(2)(A) If an agency and an exclusive representative reach an
impasse in collective bargaining with respect to an agency deter-
mination under subsection (a)(1) not to establish a flexible or com-
pressed schedule, the impasse shall be presented to the Federal
Service Impasses Panel (hereinafter in this section referred to as
the ‘‘Panel’’).

(B) The Panel shall promptly consider any case presented
under subparagraph (A), and shall take final action in favor of the
agency’s determination if the finding on which it is based is sup-
ported by evidence that the schedule is likely to cause an adverse
agency impact.

(3)(A) If an agency and an exclusive representative have en-
tered into a collective bargaining agreement providing for use of a
flexible or compressed schedule under this subchapter and the head
of the agency determines under subsection (a)(2) to terminate a
flexible or compressed schedule, the agency may reopen the agree-
ment to seek termination of the schedule involved.

(B) If the agency and exclusive representative reach an im-
passe in collective bargaining with respect to terminating such
schedule, the impasse shall be presented to the Panel.

(C) The Panel shall promptly consider any case presented
under subparagraph (B), and shall rule on such impasse not later
than 60 days after the date the Panel is presented the impasse.
The Panel shall take final action in favor of the agency’s deter-
mination to terminate a schedule if the finding on which the deter-
mination is based is supported by evidence that the schedule has
caused an adverse agency impact.

(D) Any such schedule may not be terminated until—
(i) the agreement covering such schedule is renegotiated or

expires or terminates pursuant to the terms of that agreement;
or

(ii) the date of the Panel’s final decision, if an impasse
arose in the reopening of the agreement under subparagraph
(A) of this paragraph.
(d) This section shall not apply with respect to flexible sched-

ules that may be established without regard to the authority pro-
vided under this subchapter.
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§ 6132. Prohibition of coercion
(a) An employee may not directly or indirectly intimidate,

threaten, or coerce, or attempt to intimidate, threaten, or coerce,
any other employee for the purpose of interfering with—

(1) such employee’s rights under sections 6122 through
6126 of this title to elect a time of arrival or departure, to work
or not to work credit hours, or to request or not to request com-
pensatory time off in lieu of payment for overtime hours; or

(2) such employee’s right under section 6127(b)(1) of this
title to vote whether or not to be included within a compressed
schedule program or such employee’s right to request an agen-
cy determination under section 6127(b)(2) of this title.
(b) For the purpose of subsection (a), the term ‘‘intimidate,

threaten, or coerce’’ includes, but is not limited to, promising to
confer or conferring any benefit (such as appointment, promotion,
or compensation), or effecting or threatening to effect any reprisal
(such as deprivation of appointment, promotion, or compensation).

§ 6133. Regulations; technical assistance; program review
(a) The Office of Personnel Management shall prescribe regula-

tions necessary for the administration of the programs established
under this subchapter.

(b)(1) The Office shall provide educational material, and tech-
nical aids and assistance, for use by an agency in connection with
establishing and maintaining programs under this subchapter.

(2) In order to provide the most effective materials, aids, and
assistance under paragraph (1), the Office shall conduct periodic re-
views of programs established by agencies under this subchapter
particularly insofar as such programs may affect—

(A) the efficiency of Government operations;
(B) mass transit facilities and traffic;
(C) levels of energy consumption;
(D) service to the public;
(E) increased opportunities for full-time and part-time em-

ployment; and
(F) employees’ job satisfaction and nonworklife.

(c)(1) With respect to employees in the Library of Congress, the
authority granted to the Office of Personnel Management under
this subchapter shall be exercised by the Librarian of Congress.

(2) With respect to employees in the Government Printing Of-
fice, the authority granted to the Office of Personnel Management
under this subchapter shall be exercised by the Public Printer.
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1 Section 207(c) of Public Law 99–335 (June 6, 1986), as amended by section 201 of Public
Law 99–556 (Oct. 27, 1986), provides as follows:

(c)(1) AMENDMENT TO SECTION 6301.—Section 6301(2)(B) of title 5, United States Code, is
amended to read as follows:

‘‘(B) an individual first employed by the government of the District of Columbia before
October 1, 1987;’’.

(2) The amendment made by paragraph (1) shall not result in the coverage, under subchapter
I of chapter 63 of title 5, United States Code, of any individual (or class of individuals) employed
by the government of the District of Columbia who would not have been covered under such
subchapter if such amendment had not been made.

SUBCHAPTER V—FAMILY AND MEDICAL LEAVE

6381. Definitions.
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6384. Employment and benefits protection.
6385. Prohibition of coercion.
6386. Health insurance.
6387. Regulations.

SUBCHAPTER VI—LEAVE TRANSFER IN DISASTERS AND EMERGENCIES

6391. Authority for leave transfer program in disasters and emergencies.

SUBCHAPTER I—ANNUAL AND SICK LEAVE

§ 6301. Definitions
For the purpose of this subchapter—

(1) ‘‘United States’’, when used in a geographical sense
means the several States and the District of Columbia; and

(2) ‘‘employee’’ means—
(A) an employee as defined by section 2105 of this

title; and
(B) an individual first employed by the government of

the District of Columbia before October 1, 1987; 1

but does not include—
(i) a teacher or librarian of the public schools of the

District of Columbia;
(ii) a part-time employee who does not have an estab-

lished regular tour of duty during the administrative
workweek;

(iii) a temporary employee engaged in construction
work at an hourly rate;

(iv) an employee of the Panama Canal Commission
when employed on the Isthmus of Panama;

(v) a physician, dentist, or nurse in the Veterans
Health Administration of the Department of Veterans Af-
fairs;

(vi) an employee of either House of Congress or of the
two Houses;

(vii) an employee of a corporation supervised by the
Farm Credit Administration if private interests elect or
appoint a member of the board of directors;

(viii) an alien employee who occupies a position out-
side the United States, except as provided by section 6310
of this title;

(ix) a ‘‘teacher’’ or an individual holding a ‘‘teaching
position’’ as defined by section 901 of title 20;
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(x) an officer in the executive branch or in the govern-
ment of the District of Columbia who is appointed by the
President and whose rate of basic pay exceeds the highest
rate payable under section 5332 of this title;

(xi) an officer in the executive branch or in the govern-
ment of the District of Columbia who is designated by the
President, except a postmaster, United States attorney, or
United States marshal;

(xii) a chief of mission (as defined in section 102(a)(3)
of the Foreign Service Act of 1980); or

(xiii) an officer in the legislative or judicial branch who
is appointed by the President.

Notwithstanding clauses (x)–(xii) of paragraph (2), the term ‘‘em-
ployee’’ includes any member of the Senior Foreign Service or any
Foreign Service officer (other than a member or officer serving as
chief of mission or in a position which requires appointment by and
with the advice and consent of the Senate) and any member of the
Foreign Service commissioned as a diplomatic or consular officer,
or both, under section 312 of the Foreign Service Act of 1980.

§ 6302. General provisions
(a) The days of leave provided by this subchapter are days on

which an employee would otherwise work and receive pay and are
exclusive of holidays and nonworkdays established by Federal stat-
ute, Executive order, or administrative order.

(b) For the purpose of this subchapter an employee is deemed
employed for a full biweekly pay period if he is employed during
the days within that period, exclusive of holidays and nonworkdays
established by Federal statute, Executive order, or administrative
order, which fall within his basic administrative workweek.

(c) A part-time employee, unless otherwise excepted, is entitled
to the benefits provided by subsection (d) of this section and sec-
tions 6303, 6304(a), (b), 6305(a), 6307, and 6310 of this title on a
pro rata basis.

(d) The annual leave provided by this subchapter, including
annual leave that will accrue to an employee during the year, may
be granted at any time during the year as the head of the agency
concerned may prescribe.

(e) If an officer excepted from this subchapter by section
6301(2)(x)–(xiii) of this title, without a break in service, again be-
comes subject to this subchapter on completion of his service as an
excepted officer, the unused annual and sick leave standing to his
credit when he was excepted from this subchapter is deemed to
have remained to his credit.

(f) An employee who uses excess annual leave credited because
of administrative error may elect to refund the amount received for
the days of excess leave by lump-sum or installment payments or
to have the excess leave carried forward as a charge against later-
accruing annual leave, unless repayment is waived under section
5584 of this title.

(g) An employee who is being involuntarily separated from an
agency due to a reduction in force or transfer of function under
subchapter I of chapter 35 or section 3595 may elect to use annual
leave to the employee’s credit to remain on the agency’s rolls after
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the date the employee would otherwise have been separated if, and
only to the extent that, such additional time in a pay status will
enable the employee to qualify for an immediate annuity under sec-
tion 8336, 8412, 8414, or to qualify to carry health benefits cov-
erage into retirement under section 8905(b).

§ 6303. Annual leave; accrual
(a) An employee is entitled to annual leave with pay which ac-

crues as follows—
(1) one-half day for each full biweekly pay period for an

employee with less than 3 years of service;
(2) three-fourths day for each full biweekly pay period, ex-

cept that the accrual for the last full biweekly pay period in
the year is one and one-fourth days, for an employee with 3
but less than 15 years of service; and

(3) one day for each full biweekly pay period for an em-
ployee with 15 or more years of service.

In determining years of service, an employee is entitled to credit
for all service of a type that would be creditable under section
8332, regardless of whether or not the employee is covered by sub-
chapter III of chapter 83. However, an employee who is a retired
member of a uniformed service as defined by section 3501 of this
title is entitled to credit for active military service only if—

(A) his retirement was based on disability—
(i) resulting from injury or disease received in line of

duty as a direct result of armed conflict; or
(ii) caused by an instrumentality of war and incurred

in line of duty during a period of war as defined by sec-
tions 101 and 301 of title 38;
(B) that service was performed in the armed forces during

a war, or in a campaign or expedition for which a campaign
badge has been authorized; or

(C) on November 30, 1964, he was employed in a position
to which this subchapter applies and thereafter he continued
to be so employed without a break in service of more than 30
days.

The determination of years of service may be made on the basis of
an affidavit of the employee. Leave provided by this subchapter ac-
crues to an employee who is not paid on the basis of biweekly pay
periods on the same basis as it would accrue if the employee were
paid on the basis of biweekly pay periods.

(b) Notwithstanding subsection (a) of this section, an employee
whose current employment is limited to less than 90 days is enti-
tled to annual leave under this subchapter only after being cur-
rently employed for a continuous period of 90 days under succes-
sive appointments without a break in service. After completing the
90-day period, the employee is entitled to be credited with the leave
that would have accrued to him under subsection (a) of this section
except for this subsection.

(c) A change in the rate of accrual of annual leave by an em-
ployee under this section takes effect at the beginning of the pay
period after the pay period, or corresponding period for an em-
ployee who is not paid on the basis of biweekly pay periods, in
which the employee completed the prescribed period of service.
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(d) Leave granted under this subchapter is exclusive of time
actually and necessarily occupied in going to or from a post of duty
and time necessarily occupied awaiting transportation, in the case
of an employee—

(1) to whom section 6304(b) of this title applies;
(2) whose post of duty is outside the United States; and
(3) who returns on leave to the United States, or to his

place of residence, which is outside the area of employment, in
its territories or possessions including the Commonwealth of
Puerto Rico.

This subsection does not apply to more than one period of leave in
a prescribed tour of duty at a post outside the United States.

§ 6304. Annual leave; accumulation
(a) Except as provided by subsections (b), (d), (e), (f), and (g)

of this section, annual leave provided by section 6303 of this title,
which is not used by an employee, accumulates for use in suc-
ceeding years until it totals not more than 30 days at the beginning
of the first full bi-weekly pay period, or corresponding period for an
employee who is not paid on the basis of biweekly pay periods, oc-
curring in a year.

(b) Annual leave not used by an employee of the Government
of the United States in one of the following classes of employees
stationed outside the United States accumulates for use in suc-
ceeding years until it totals not more than 45 days at the beginning
of the first full biweekly pay period, or corresponding period for an
employee who is not paid on the basis of biweekly pay periods, oc-
curring in a year:

(1) Individuals directly recruited or transferred by the
Government of the United States from the United States or its
territories or possessions including the Commonwealth of Puer-
to Rico for employment outside the area of recruitment or from
which transferred.

(2) Individuals employed locally but—
(A)(i) who were originally recruited from the United

States or its territories or possessions including the Com-
monwealth of Puerto Rico but outside the area of employ-
ment;

(ii) who have been in substantially continuous employ-
ment by other agencies of the United States, United States
firms, interests, or organizations, international organiza-
tions in which the United States participates, or foreign
governments; and

(iii) whose conditions of employment provide for their
return transportation to the United States or its territories
or possessions including the Commonwealth of Puerto
Rico; or

(B)(i) who were at the time of employment temporarily
absent, for the purpose of travel or formal study, from the
United States, or from their respective places of residence
in its territories or possessions including the Common-
wealth of Puerto Rico; and

(ii) who, during the temporary absence, have main-
tained residence in the United States or its territories or
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possessions including the Commonwealth of Puerto Rico
but outside the area of employment.
(3) Individuals who are not normally residents of the area

concerned and who are discharged from service in the armed
forces to accept employment with an agency of the Government
of the United States.
(c) Annual leave in excess of the amount allowable—

(1) under subsection (a) or (b) of this section which was ac-
cumulated under earlier statute; or

(2) under subsection (a) of this section which was accumu-
lated under subsection (b) of this section by an employee who
becomes subject to subsection (a) of this section;

remains to the credit of the employee until used. The excess annual
leave is reduced at the beginning of the first full biweekly pay pe-
riod, or corresponding period for an employee who is not paid on
the basis of biweekly pay periods, occurring in a year, by the
amount of annual leave the employee used during the preceding
year in excess of the amount which accrued during that year, until
the employee’s accumulated leave does not exceed the amount al-
lowed under subsection (a) or (b) of this section, as appropriate.

(d)(1) Annual leave which is lost by operation of this section
because of—

(A) administrative error when the error causes a loss of
annual leave otherwise accruable after June 30, 1960;

(B) exigencies of the public business when the annual
leave was scheduled in advance; or

(C) sickness of the employee when the annual leave was
scheduled in advance;

shall be restored to the employee.
(2) Annual leave restored under paragraph (1) of this sub-

section, or under clause (2) of section 5562(a) of this title, which is
in excess of the maximum leave accumulation permitted by law
shall be credited to a separate leave account for the employee and
shall be available for use by the employee within the time limits
prescribed by regulations of the Office of Personnel Management.
Leave credited under this paragraph but unused and still available
to the employee under the regulations prescribed by the Office
shall be included in the lump-sum payment under section 5551 or
5552(1) of this title but may not be retained to the credit of the em-
ployee under section 5552(2) of this title.

(3)(A) For the purpose of this subsection, the closure of, and
any realignment with respect to, an installation of the Department
of Defense pursuant to the Defense Base Closure and Realignment
Act of 1990 (part A of title XXIX of Public Law 101–510; 10 U.S.C.
2687 note) during any period, the closure of an installation of the
Department of Defense in the Republic of Panama in accordance
with the Panama Canal Treaty of 1977, and the closure of any
other installation of the Department of Defense, during the period
beginning on October 1, 1992, and ending on December 31, 1997,
shall be deemed to create an exigency of the public business and
any leave that is lost by an employee of such installation by oper-
ation of this section (regardless of whether such leave was sched-
uled) shall be restored to the employee and shall be credited and
available in accordance with paragraph (2).
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(B) For the purpose of subparagraph (A), the term ‘‘realign-
ment’’ means a base realignment (as defined in subsection (e)(3) of
section 2687 of title 10) that meets the requirements of subsection
(a)(2) of such section.

(4)(A) For the purpose of this subsection, service of a Depart-
ment of Defense emergency essential employee in a combat zone is
an exigency of the public business for that employee. Any leave
that, by reason of such service, is lost by the employee by operation
of this section (regardless of whether such leave was scheduled)
shall be restored to the employee and shall be credited and avail-
able in accordance with paragraph (2).

(B) As used in subparagraph (A)—
(i) the term ‘‘Department of Defense emergency essential

employee’’ means an employee of the Department of Defense
who is designated under section 1580 of title 10 as an emer-
gency essential employee; and

(ii) the term ‘‘combat zone’’ has the meaning given such
term in section 112(c)(2) of the Internal Revenue Code of 1986.
(e) Annual leave otherwise accruable after June 30, 1960,

which is lost by operation of this section because of administrative
error and which is not credited under subsection (d)(2) of this sec-
tion because the employee is separated before the error is discov-
ered, is subject to credit and liquidation by lump-sum payment only
if a claim therefor is filed within 3 years immediately following the
date of discovery of the error. Payment shall be made by the agen-
cy of employment when the lump-sum payment provisions of sec-
tion 5551 of this title last became applicable to the employee at the
rate of basic pay in effect on the date the lump-sum provisions be-
came applicable.

(f)(1) This subsection applies with respect to annual leave ac-
crued by an individual while serving in a position in—

(A) the Senior Executive Service;
(B) the Senior Foreign Service;
(C) the Defense Intelligence Senior Executive Service;
(D) the Senior Cryptologic Executive Service; or
(E) the Federal Bureau of Investigation and Drug Enforce-

ment Administration Senior Executive Service.
(2) For purposes of applying any limitation on accumulation

under this section with respect to any annual leave described in
paragraph (1)—

(A) ‘‘30 days’’ in subsection (a) shall be deemed to read ‘‘90
days’’; and

(B) ‘‘45 days’’ in subsection (b) shall be deemed to read ‘‘90
days’’.

§ 6305. Home leave; leave for Chiefs of Missions; leave for
crews of vessels

(a) After 24 months of continuous service outside the United
States (or after a shorter period of such service if the employee’s
assignment is terminated for the convenience of the Government),
an employee may be granted leave of absence, under regulations of
the President, at a rate not to exceed 1 week for each 4 months
of that service without regard to other leave provided by this sub-
chapter. Leave so granted—
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(1) is for use in the United States, or if the employee’s
place of residence is outside the area of employment, in its ter-
ritories or possessions including the Commonwealth of Puerto
Rico;

(2) accumulates for future use without regard to the limi-
tation in section 6304(b) of this title; and

(3) may not be made the basis for terminal leave or for a
lump-sum payment.
(b) The President may authorize leave of absence to a chief of

mission excepted from this subchapter by section 6301(2)(xii) of
this title for use in the United States and its territories or posses-
sions. Leave so authorized does not constitute a leave system and
may not be made the basis for a lump-sum payment.

(c) An officer, crewmember, or other employee serving aboard
an oceangoing vessel on an extended voyage may be granted leave
of absence, under regulations of the Office of Personnel Manage-
ment, at a rate not to exceed 2 days for each 30 calendar days of
that service without regard to other leave provided by this sub-
chapter. Leave so granted—

(1) accumulates for future use without regard to the limi-
tation in section 6304(b) of this title;

(2) may not be made the basis for a lump-sum payment,
except that civil service mariners of the Military Sealift Com-
mand on temporary promotion aboard ship may be paid the
difference between their temporary and permanent rates of pay
for leave accrued under this section and section 6303 and not
otherwise used during the temporary promotion upon the expi-
ration or termination of the temporary promotion; and

(3) may not be made the basis for terminal leave except
under such special or emergency circumstances as may be pre-
scribed under the regulations of the Office.

§ 6306. Annual leave; refund of lump-sum payment; recredit
of annual leave

(a) When an individual who received a lump-sum payment for
leave under section 5551 of this title is reemployed before the end
of the period covered by the lump-sum payment in or under the
Government of the United States or the government of the District
of Columbia, except in a position excepted from this subchapter by
section 6301(2)(ii), (iii), (vi), or (vii) of this title, he shall refund to
the employing agency an amount equal to the pay covering the pe-
riod between the date of reemployment and the expiration of the
lump-sum period.

(b) An amount refunded under subsection (a) of this section
shall be deposited in the Treasury of the United States to the cred-
it of the employing agency. When an individual is reemployed
under the same leave system, an amount of leave equal to the
leave represented by the refund shall be recredited to him in the
employing agency. When an individual is reemployed under a dif-
ferent leave system, an amount of leave equal to the leave rep-
resented by the refund shall be recredited to him in the employing
agency on an adjusted basis under regulations prescribed by the
Office of Personnel Management. When an individual is reem-
ployed in a position excepted from this subchapter by section
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1 So in original. Public Law 103–329 redesignated section 6307(c) as (d) and added a new sub-
section (c). Public Law 103–388 amended section 6307 by adding a new subsection (d); probably
should be redesignated as subsection (e).

6301(2)(x)–(xiii) of this title, an amount of leave equal to the leave
represented by the refund is deemed, on separation from the serv-
ice, death, or transfer to another position in the service, to have re-
mained to his credit.

§ 6307. Sick leave; accrual and accumulation
(a) An employee is entitled to sick leave with pay which ac-

crues on the basis of one-half day for each full biweekly pay period,
except that sick leave with pay accrues to a member of the Fire-
fighting Division of the Fire Department of the District of Colum-
bia on the basis of two-fifths of a day for each full biweekly pay
period.

(b) Sick leave provided by this section, which is not used by an
employee, accumulates for use in succeeding years.

(c) Sick leave provided by this section may be used for pur-
poses relating to the adoption of a child.

(d) When required by the exigencies of the situation, a max-
imum of 30 days sick leave with pay may be advanced for serious
disability or ailment, or for purposes relating to the adoption of a
child, except that a maximum of 24 days sick leave with pay may
be advanced to a member of the Firefighting Division of the Fire
Department of the District of Columbia.

(d)(1) 1 For the purpose of this subsection, the term ‘‘family
member’’ shall have such meaning as the Office of Personnel Man-
agement shall by regulation prescribe, except that such term shall
include any individual who meets the definition given that term,
for purposes of the leave transfer program under subchapter III,
under regulations prescribed by the Office (as in effect on January
1, 1993).

(2) Subject to paragraph (3) and in addition to any other allow-
able purpose, sick leave may be used by an employee—

(A) to give care or otherwise attend to a family member
having an illness, injury, or other condition which, if an em-
ployee had such condition, would justify the use of sick leave
by such an employee; or

(B) for purposes relating to the death of a family member,
including to make arrangements for or attend the funeral of
such family member.
(3)(A) Sick leave may be used by an employee for the purposes

provided under paragraph (2) only to the extent the amount used
for such purposes does not exceed—

(i) 40 hours in any year, plus
(ii) up to an additional 64 hours in any year, but only to

the extent the use of such additional hours does not cause the
amount of sick leave to the employee’s credit to fall below 80
hours.
(B) In the case of a part-time employee or an employee on an

uncommon tour of duty, the Office of Personnel Management shall
establish limitations that are proportional to those prescribed
under subparagraph (A).
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(4)(A) This subsection shall be effective during the 3-year pe-
riod that begins upon the expiration of the 2-month period that be-
gins on the date of the enactment of this subsection.

(B) Not later than 6 months before the date on which this sub-
section is scheduled to cease to be effective, the Office shall submit
a report to Congress in which it shall evaluate the operation of this
subsection and make recommendations as to whether or not this
subsection should be continued beyond such date.

§ 6308. Transfers between positions under different leave
systems

(a) The annual and sick leave to the credit of an employee who
transfers between positions under different leave systems without
a break in service shall be transferred to his credit in the employ-
ing agency on an adjusted basis under regulations prescribed by
the Office of Personnel Management, unless the individual is ex-
cepted from this subchapter by section 6301(2)(ii), (iii), (vi), or (vii)
of this title. However, when a former member receiving a retire-
ment annuity under sections 521–535 of title 4, District of Colum-
bia Code, is reemployed in a position to which this subchapter ap-
plies, his sick leave balance may not be recredited to his account
on the later reemployment.

(b) The annual leave, sick leave, and home leave to the credit
of a nonappropriated fund employee of the Department of Defense
or the Coast Guard described in section 2105(c) who moves without
a break in service of more than 3 days to a position in the Depart-
ment of Defense or the Coast Guard, respectively, that is subject
to this subchapter shall be transferred to the employee’s credit. The
annual leave, sick leave, and home leave to the credit of an em-
ployee of the Department of Defense or the Coast Guard who is
subject to this subchapter and who moves without a break in serv-
ice of more than 3 days to a position under a nonappropriated fund
instrumentality of the Department of Defense or the Coast Guard,
respectively, described in section 2105(c), shall be transferred to
the employee’s credit under the nonappropriated fund instrumen-
tality. The Secretary of Defense or the Secretary of Transportation,
as appropriate, may provide for a transfer of funds in an amount
equal to the value of the transferred annual leave to compensate
the gaining entity for the cost of a transfer of annual leave under
this subsection.

[§ 6309. Repealed. Public Law 94–183, § 2(26), December 31,
1975, 89 Stat. 1058.]

§ 6310. Leave of absence; aliens
The head of the agency concerned may grant leave of absence

with pay, not in excess of the amount of annual and sick leave al-
lowable to citizen employees under this subchapter, to alien em-
ployees who occupy positions outside the United States.

§ 6311. Regulations
The Office of Personnel Management may prescribe regulations

necessary for the administration of this subchapter.
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§ 6312. Accrual and accumulation for former ASCS county
office and nonappropriated fund employees

(a) Credit shall be given in determining years of service for the
purpose of section 6303(a) for—

(1) service as an employee of a county committee estab-
lished pursuant to section 8(b) of the Soil Conservation and Al-
lotment Act or of a committee or an association of producers
described in section 10(b) of the Agricultural Adjustment Act;
and

(2) service under a nonappropriated fund instrumentality
of the Department of Defense or the Coast Guard described in
section 2105(c) by an employee who has moved without a break
in service of more than 3 days to a position subject to this sub-
chapter in the Department of Defense or the Coast Guard, re-
spectively.
(b) The provisions of subsections (a) and (b) of section 6308 for

transfer of leave between leave systems shall apply to the leave
systems established for such county office employees and employ-
ees of such Department of Defense and Coast Guard non-
appropriated fund instrumentalities, respectively.
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§ 6321. Absence of veterans to attend funeral services
An employee in or under an Executive agency who is a veteran

of a war, or of a campaign or expedition for which a campaign
badge has been authorized, or a member of an honor or ceremonial
group of an organization of those veterans, may be excused from
duty without loss of pay or deduction from annual leave for the
time necessary, not to exceed 4 hours in any one day, to enable him
to participate as an active pallbearer or as a member of a firing
squad or a guard of honor in a funeral ceremony for a member of
the armed forces whose remains are returned from abroad for final
interment in the United States.

§ 6322. Leave for jury or witness service; official duty status
for certain witness service

(a) An employee as defined by section 2105 of this title (except
an individual whose pay is disbursed by the Secretary of the Sen-
ate or the Chief Administrative Officer of the House of Representa-
tives) or an individual employed by the government of the District
of Columbia is entitled to leave, without loss of, or reduction in,
pay, leave to which he otherwise is entitled, credit for time or serv-
ice, or performance of efficiency rating, during a period of absence
with respect to which he is summoned, in connection with a judi-
cial proceeding, by a court or authority responsible for the conduct
of that proceeding, to serve—

(1) as a juror; or
(2) other than as provided in subsection (b) of this section,

as a witness on behalf of any party in connection with any ju-
dicial proceeding to which the United States, the District of Co-
lumbia, or a State or local government is a party;

in the District of Columbia, a State, territory, or possession of the
United States including the Commonwealth of Puerto Rico or the
Trust Territory of the Pacific Islands. For the purpose of this sub-
section, ‘‘judicial proceeding’’ means any action, suit, or other judi-
cial proceeding, including any condemnation, preliminary, informa-
tional, or other proceeding of a judicial nature, but does not include
an administrative proceeding.

(b) An employee as defined by section 2105 of this title (except
an individual whose pay is disbursed by the Secretary of the Sen-
ate or the Chief Administrative Officer of the House of Representa-
tives) or an individual employed by the government of the District
of Columbia is performing official duty during the period with re-
spect to which he is summoned, or assigned by his agency, to—

(1) testify or produce official records on behalf of the
United States or the District of Columbia; or
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1 Margin so in law.

(2) testify in his official capacity or produce official records
on behalf of a party other than the United States or the Dis-
trict of Columbia.
(c) The Office of Personnel Management may prescribe regula-

tions for the administration of this section.

§ 6323. Military leave; Reserves and National Guardsmen
(a)(1) Subject to paragraph (2) of this subsection, an employee

as defined by section 2105 of this title or an individual employed
by the government of the District of Columbia, permanent or tem-
porary indefinite, is entitled to leave without loss in pay, time, or
performance or efficiency rating for active duty, inactive-duty train-
ing (as defined in section 101 of title 37), funeral honors duty (as
described in section 12503 of title 10 and section 115 of title 32),
or engaging in field or coast defense training under sections 502–
505 of title 32 as a Reserve of the armed forces or member of the
National Guard. Leave under this subsection accrues for an em-
ployee or individual at the rate of 15 days per fiscal year and, to
the extent that it is not used in a fiscal year, accumulates for use
in the succeeding fiscal year until it totals 15 days at the beginning
of a fiscal year.

(2) In the case of an employee or individual employed on a
part-time career employment basis (as defined in section 3401(2) of
this title), the rate at which leave accrues under this subsection
shall be a percentage of the rate prescribed under paragraph (1)
which is determined by dividing 40 into the number of hours in the
regularly scheduled workweek of that employee or individual dur-
ing that fiscal year.

(3) 1 The minimum charge for leave under this subsection
is one hour, and additional charges are in multiples thereof.
(b) Except as provided by section 5519 of this title, an em-

ployee as defined by section 2105 of this title or an individual em-
ployed by the government of the District of Columbia, permanent
or temporary indefinite, who—

(1) is a member of a Reserve component of the Armed
Forces, as described in section 10101 of title 10, or the Na-
tional Guard, as described in section 101 of title 32; and

(2) performs, for the purpose of providing military aid to
enforce the law or for the purpose of providing assistance to
civil authorities in the protection or saving of life or property
or the prevention of injury—

(A) Federal service under section 331, 332, 333, or
12406 of title 10, or other provision of law, as applicable,
or

(B) full-time military service for his State, the District
of Columbia, the Commonwealth of Puerto Rico, or a terri-
tory of the United States;

is entitled, during and because of such service, to leave without
loss of, or reduction in, pay, leave to which he otherwise is entitled,
credit for time or service, or performance or efficiency rating. Leave
granted by this subsection shall not exceed 22 work-days in a cal-
endar year. Upon the request of an employee, the period for which
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an employee is absent to perform service described in paragraph (2)
may be charged to the employee’s accrued annual leave or to com-
pensatory time available to the employee instead of being charged
as leave to which the employee is entitled under this subsection.
The period of absence may not be charged to sick leave.

(c) An employee as defined by section 2105 of this title or an
individual employed by the government of the District of Columbia,
who is a member of the National Guard of the District of Columbia,
is entitled to leave without loss in pay or time for each day of a
parade or encampment ordered or authorized under title 39, Dis-
trict of Columbia Code. This subsection covers each day of service
the National Guard, or a portion thereof, is ordered to perform by
the commanding general.

(d)(1) A military reserve technician described in section
8401(30) is entitled at such person’s request to leave without loss
of, or reduction in, pay, leave to which such person is otherwise en-
titled, credit for time or service, or performance or efficiency rating
for each day, not to exceed 44 workdays in a calendar year, in
which such person is on active duty without pay, as authorized
pursuant to section 12315 of title 10, under section 12301(b) or
12301(d) of title 10 (other than active duty during a war or na-
tional emergency declared by the President or Congress) for partici-
pation in operations outside the United States, its territories and
possessions.

(2) An employee who requests annual leave or compensatory
time to which the employee is otherwise entitled, for a period dur-
ing which the employee would have been entitled upon request to
leave under this subsection, may be granted such annual leave or
compensatory time without regard to this section or section 5519.

§ 6324. Absence of certain police and firemen
(a) Sick leave may not be charged to the account of a member

of the Metropolitan Police force or the Fire Department of the Dis-
trict of Columbia, the United States Park Police force, or the Exec-
utive Protective Service force for an absence due to injury or illness
resulting from the performance of duty.

(b) The determination of whether an injury or illness resulted
from the performance of duty shall be made under regulations pre-
scribed by—

(1) the District of Columbia Council for members of the
Metropolitan Police force and the Fire Department of the Dis-
trict of Columbia;

(2) the Secretary of the Interior for the United States Park
Police force; and

(3) The Secretary of the Treasury for the Executive Protec-
tive Service force.

§ 6325. Absence resulting from hostile action abroad
Leave may not be charged to the account of an employee for

absence, not to exceed one year, due to an injury—
(1) incurred while serving abroad and resulting from war,

insurgency, mob violence, or similar hostile action; and
(2) not due to vicious habits, intemperance, or willful mis-

conduct on the part of the employee.
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The preceding provisions of this section shall apply in the case of
an alien employee referred to in section 6301(2)(viii) of this title
with respect to any leave granted to such alien employee under sec-
tion 6310 of this title or section 408 of the Foreign Service Act of
1980.

§ 6326. Absence in connection with funerals of immediate
relatives in the Armed Forces

(a) An employee of an executive agency or an individual em-
ployed by the government of the District of Columbia is entitled to
not more than three days of leave without loss of, or reduction in,
pay, leave to which he is otherwise entitled, credit for time or serv-
ice, or performance or efficiency rating, to make arrangements for,
or attend the funeral of, or memorial service for, an immediate rel-
ative who died as a result of wounds, disease, or injury incurred
while serving as a member of the Armed Forces in a combat zone
(as determined by the President in accordance with section 112 of
the Internal Revenue Code).

(b) The Office of Personnel Management is authorized to issue
regulations for the administration of this section.

(c) This section shall not be considered as affecting the author-
ity of an Executive agency, except to the extent and under the con-
ditions covered under this section, to grant administrative leave ex-
cusing an employee from work when it is in the public interest.

§ 6327. Absence in connection with serving as a bone-mar-
row or organ donor

(a) An employee in or under an Executive agency is entitled to
leave without loss of or reduction in pay, leave to which otherwise
entitled, credit for time or service, or performance or efficiency rat-
ing, for the time necessary to permit such employee to serve as a
bone-marrow or organ donor.

(b) An employee may, in any calendar year, use—
(1) not to exceed 7 days of leave under this section to serve

as a bone-marrow donor; and
(2) not to exceed 30 days of leave under this section to

serve as an organ donor.
(c) The Office of Personnel Management may prescribe regula-

tions for the administration of this section.

§ 6328. Absence in connection with funerals of fellow Fed-
eral law enforcement officers

A Federal law enforcement officer or a Federal firefighter may
be excused from duty without loss of, or reduction in, pay or leave
to which such officer is otherwise entitled, or credit for time or
service, or performance or efficiency rating, to attend the funeral
of a fellow Federal law enforcement officer or Federal firefighter,
who was killed in the line of duty. When so excused from duty, at-
tendance at such service shall for the purposes of section 1345(a)
of title 31, be considered to be an official duty of the officer or fire-
fighter.
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§ 6331. Definitions
For the purpose of this subchapter—

(1) the term ‘‘employee’’ means an employee as defined by
section 6301(2), excluding an individual employed by the gov-
ernment of the District of Columbia;

(2) the term ‘‘leave recipient’’ means an employee whose
application to receive donations of leave under this subchapter
is approved;

(3) the term ‘‘leave donor’’ means an employee whose appli-
cation to make 1 or more donations of leave under this sub-
chapter is approved; and

(4) the term ‘‘medical emergency’’ means a medical condi-
tion of an employee or a family member of such employee that
is likely to require the prolonged absence of such employee
from duty and to result in a substantial loss of income to such
employee because of the unavailability of paid leave (dis-
regarding any advanced leave).

§ 6332. General authority
Notwithstanding any provision of subchapter I, and subject to

the provisions of this subchapter, the Office of Personnel Manage-
ment shall establish a program under which annual leave accrued
or accumulated by an employee may be transferred to the annual
leave account of any other employee if such other employee re-
quires additional leave because of a medical emergency.

§ 6333. Receipt and use of transferred leave
(a)(1) An application to receive donations of leave under this

subchapter, whether submitted by or on behalf of an employee—
(A) shall be submitted to the employing agency of the pro-

posed leave recipient; and
(B) shall include—

(i) the name, position title, and grade or pay level of
the proposed leave recipient;

(ii) the reasons why transferred leave is needed, in-
cluding a brief description of the nature, severity, antici-
pated duration, and, if it is a recurring one, the approxi-
mate frequency of the medical emergency involved;

(iii) if the employing agency so requires, certification
from 1 or more physicians, or other appropriate experts,
with respect to any matter under clause (ii); and

(iv) any other information which the employing agency
may reasonably require.

(2) If an agency requires that an employee obtain certification
under paragraph (1)(B)(iii) from 2 or more sources, the agency shall
ensure, either by direct payment to the expert involved or by reim-
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bursement, that the employee is not required to pay for the ex-
penses associated with obtaining certification from more than 1 of
such sources.

(3) An employing agency shall approve or disapprove an appli-
cation of a proposed leave recipient for leave under this subchapter,
and, to the extent practicable, shall notify the proposed leave re-
cipient (or other person acting on behalf of the proposed recipient,
if appropriate) of the decision of the agency, in writing, within 10
days (excluding Saturdays, Sundays, and legal public holidays)
after receiving such application.

(b) A leave recipient may use annual leave received under this
subchapter in the same manner and for the same purposes as if
such leave recipient had accrued that leave under section 6303, ex-
cept that any annual leave, and any sick leave, accrued or accumu-
lated by the leave recipient and available for the purpose involved
must be exhausted before any transferred annual leave may be
used.

(c) Transferred annual leave—
(1) may accumulate without regard to any limitation under

section 6304; and
(2) may be substituted retroactively for any period of leave

without pay, or used to liquidate an indebtedness for any pe-
riod of advanced leave, which began on or after a date fixed by
the employing agency of the employee as the beginning of the
medical emergency involved.

§ 6334. Donations of leave
(a) An employee may, by written application to the employing

agency of such employee, request that a specified number of hours
be transferred from the annual leave account of such employee to
the annual leave account of a leave recipient in accordance with
section 6332.

(b)(1) In any one leave year, a leave donor may donate no more
than a total of one-half of the amount of annual leave such donor
would be entitled to accrue during the leave year in which the do-
nation is made.

(2) A leave donor who is projected to have annual leave that
otherwise would be subject to forfeiture at the end of the leave year
under section 6304(a) may donate no more than the number of
hours remaining in the leave year (as of the date of the transfer)
for which the leave donor is scheduled to work and receive pay.

(3) The employing agency of a leave donor may waive the limi-
tation under paragraphs (1) and (2). Any such waiver shall be
made in writing.

(c) The Office of Personnel Management shall prescribe regula-
tions to include procedures to carry out this subchapter when the
leave donor and the leave recipient are employed by different agen-
cies.

§ 6335. Termination of medical emergency
(a) The medical emergency affecting a leave recipient shall, for

purposes of this subchapter, be considered to have terminated on
the date as of which—
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(1) the leave recipient notifies the employing agency of
such leave recipient, in writing, that the medical emergency no
longer exists;

(2) the employing agency of such leave recipient deter-
mines, after written notice and opportunity for the leave recipi-
ent (or, if appropriate, another person acting on behalf of the
leave recipient) to answer orally or in writing, that the medical
emergency no longer exists; or

(3) the leave recipient is separated from service.
(b)(1) The employing agency of a leave recipient shall, con-

sistent with guidelines prescribed by the Office of Personnel Man-
agement, establish procedures to ensure that a leave recipient is
not permitted to use or receive any transferred leave under this
subchapter after the medical emergency terminates.

(2) Nothing in section 5551, 5552, or 6306 shall apply with re-
spect to any annual leave transferred to a leave recipient under
this subchapter.

§ 6336. Restoration of transferred leave
(a)(1) The Office of Personnel Management shall establish pro-

cedures under which, except as provided in paragraph (2), any
transferred leave remaining to the credit of a leave recipient when
the medical emergency affecting the leave recipient terminates
shall be restored on a prorated basis by transfer to the appropriate
accounts of the respective leave donors.

(2) Nothing in paragraph (1) shall require the restoration of
leave to a leave donor—

(A) if the amount of leave which would be restored to such
donor would be less than 1 hour or any other shorter period
of time which the Office may by regulation prescribe;

(B) if such donor retires, dies, or is otherwise separated
from service, before the date on which such restoration would
otherwise be made; or

(C) if such restoration is not administratively feasible, as
determined under regulations prescribed by the Office.
(b) At the election of the leave donor, transferred annual leave

restored to such leave donor under subsection (a) may be restored
by—

(1) crediting such leave to the leave donor’s annual leave
account in the then current leave year;

(2) crediting such leave to the leave donor’s annual leave
account, effective as of the first day of the first leave year be-
ginning after the date of the election; or

(3) donating such leave in whole or part to another leave
recipient; if a leave donor elects to donate only part of restored
leave to another recipient, the donor may elect to have the re-
maining leave credited to the donor’s annual leave account in
accordance with paragraph (1) or (2).
(c) The Office shall prescribe regulations under which this sec-

tion shall be applied in the case of an employee who is paid other
than on the basis of biweekly pay periods.

(d) Restorations of leave under this section shall be carried out
in a manner consistent with regulations prescribed to carry out sec-
tion 6334(c), if applicable.



502Sec. 6337 CH. 63 (SUBCH III)—VOLUNTARY TRANSFERS OF LEAVE

§ 6337. Accrual of leave
(a) For the purpose of this section—

(1) the term ‘‘paid leave status under subchapter I’’, as
used with respect to an employee, means the administrative
status of such employee while such employee is using sick
leave, or annual leave, accrued or accumulated under sub-
chapter I; and

(2) the term ‘‘transferred leave status’’, as used with re-
spect to an employee, means the administrative status of such
employee while such employee is using transferred leave under
this subchapter.
(b)(1) Except as otherwise provided in this section, while an

employee is in transferred leave status, annual leave and sick leave
shall accrue to the credit of such employee at the same rate as if
such employee were then in a paid leave status under subchapter
I, except that—

(A) the maximum amount of annual leave which may be
accrued by an employee while in transferred leave status in
connection with any particular medical emergency may not ex-
ceed 5 days; and

(B) the maximum amount of sick leave which may be ac-
crued by an employee while in transferred leave status in con-
nection with any particular medical emergency may not exceed
5 days.
(2) Any annual or sick leave accrued by an employee under

this section—
(A) shall be credited to an annual leave or sick leave ac-

count, as appropriate, separate from any leave account of such
employee under subchapter I; and

(B) shall not become available for use by such employee,
and may not otherwise be taken into account under subchapter
I, until, in accordance with subsection (c), it is transferred to
the appropriate leave account of such employee under sub-
chapter I.
(c)(1) Any annual or sick leave accrued by an employee under

this section shall be transferred to the appropriate leave account of
such employee under subchapter I, and shall be available for use—

(A) as of the beginning of the first applicable pay period
beginning after the date on which the employee’s medical
emergency terminates as described in paragraph (1) or (2) of
section 6335(a); or

(B) if the employee’s medical emergency has not yet termi-
nated, once the employee has exhausted all transferred leave
made available to such employee under this subchapter.
(2) In the event that the employee’s medical emergency termi-

nates as described in section 6335(a)(3)—
(A) any leave accrued but not yet transferred under this

section shall not be credited to such employee; or
(B) if there remains, as of the date the emergency so ter-

minates, any leave which became available to such employee
under paragraph (1)(B), such leave shall cease to be available
for any purpose.
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(d) Nothing in this section shall be considered to prevent, with
respect to a continuing medical emergency, further transfers of
leave for use after leave accrued under this section has been ex-
hausted by the employee.

§ 6338. Prohibition of coercion
(a) An employee may not directly or indirectly intimidate,

threaten, or coerce, or attempt to intimidate, threaten, or coerce,
any other employee for the purpose of interfering with any right
which such employee may have with respect to contributing, receiv-
ing, or using annual leave under this subchapter.

(b) For the purpose of subsection (a), the term ‘‘intimidate,
threaten, or coerce’’ includes promising to confer or conferring any
benefit (such as appointment, promotion, or compensation), or ef-
fecting or threatening to effect any reprisal (such as deprivation of
appointment, promotion, or compensation).

§ 6339. Additional leave transfer programs
(a) For the purpose of this section—

(1) the term ‘‘excepted agency’’ means—
(A) the Central Intelligence Agency.
(B) the Defense Intelligence Agency;
(C) the National Security Agency;
(D) the Federal Bureau of Investigation;
(E) the National Imagery and Mapping Agency; and
(F) as determined by the President, any Executive

agency or unit thereof, the principal function of which is
the conduct of foreign intelligence or counterintelligence
activities; and
(2) the term ‘‘head of an excepted agency’’ means—

(A) with respect to the Central Intelligence Agency,
the Director of Central Intelligence;

(B) with respect to the Defense Intelligence Agency,
the Director of the Defense Intelligence Agency;

(C) with respect to the National Security Agency, the
Director of the National Security Agency;

(D) with respect to the Federal Bureau of Investiga-
tion, the Director of the Federal Bureau of Investigation;

(E) with respect to the National Imagery and Mapping
Agency, the Director of the National Imagery and Mapping
Agency; and

(F) with respect to an Executive agency designated
under paragraph (1)(F), the head of such Executive agency,
and with respect to a unit of an Executive agency des-
ignated under paragraph (1)(F), such individual as the
President may determine.

(b)(1) The head of an excepted agency shall, by regulation, es-
tablish a program under which annual leave accrued or accumu-
lated by an employee of such agency may be transferred to the an-
nual leave account of any other employee of such agency if such
other employee requires additional leave because of a medical
emergency.



504Sec. 6340 CH. 63 (SUBCH III)—VOLUNTARY TRANSFERS OF LEAVE

(2) To the extent practicable, and consistent with the protec-
tion of intelligence sources and methods (if applicable), each pro-
gram under this subsection shall be established—

(A) in a manner consistent with the provisions of this sub-
chapter applicable to the program; and

(B) without regard to any provisions relating to transfers
or restorations of leave between employees in different
agencies.
(c)(1) Notwithstanding any provision of subsection (b), the head

of an excepted agency may, at his sole discretion, by regulation es-
tablish a program under which an individual employed in or under
such excepted agency may participate in a leave transfer program
established under the provisions of this subchapter outside of this
section, including provisions permitting the transfer of annual
leave accrued or accumulated by such employee to, or permitting
such employee to receive transferred leave from, an employee of
any other agency (including another excepted agency having a pro-
gram under this subsection).

(2) To the extent practicable and consistent with the protection
of intelligence sources and methods, any program established
under paragraph (1) shall be consistent with the provisions of this
subchapter outside of this section and with any regulations issued
by the Office of Personnel Management implementing this sub-
chapter.

(d) The Office shall provide the head of an excepted agency
with such advice and assistance as the head of such agency may
request in order to carry out the purposes of this section.

§ 6340. Inapplicability of certain provisions
Except to the extent that the Office of Personnel Management

may prescribe regulations, nothing in section 7351 shall apply with
respect to a solicitation, donation, or acceptance of leave under this
subchapter.
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SUBCHAPTER IV—VOLUNTARY LEAVE BANK PROGRAM

§ 6361. Definitions
For the purpose of this subchapter the term—

(1) ‘‘employee’’ means an employee as defined by section
6301(2), but shall exclude any individual employed by the gov-
ernment of the District of Columbia;

(2) ‘‘executive agency’’ means any executive agency or any
administrative unit thereof;

(3) ‘‘leave bank’’ means a leave bank established under sec-
tion 6363;

(4) ‘‘leave contributor’’ means an employee who contributes
leave to an agency leave bank under section 6365;

(5) ‘‘leave recipient’’ means an employee whose application
under section 6367 to receive contributions of leave from a
leave bank is approved; and

(6) ‘‘medical emergency’’ means a medical condition of an
employee or a family member of such employee that is likely
to require the prolonged absence of such employee from duty
and to result in a substantial loss of income to such employee
because of the unavailability of paid leave (disregarding any
advanced leave).

§ 6362. General authority
Notwithstanding any provision of subchapter I, and subject to

the provisions of this subchapter, the Office of Personnel Manage-
ment shall establish a program under which—

(1) annual leave accrued or accumulated by an employee
may be contributed to a leave bank established by the employ-
ing agency of such employee; and

(2) leave from such a leave bank may be made available
to an employee who requires such leave because of a medical
emergency.

§ 6363. Establishment of leave banks
Each agency that establishes a leave bank program under sec-

tion 6362 shall establish 1 or more leave banks in accordance with
regulations prescribed by the Office of Personnel Management.

§ 6364. Establishment of Leave Bank Boards
(a)(1) Each agency that establishes a leave bank shall establish

a Leave Bank Board consisting of 3 members, at least one of whom
shall represent a labor organization or employee group, to admin-
ister the leave bank under the provisions of this subchapter, in con-
sultation with the Office of Personnel Management.

(2) An agency may establish more than 1 Leave Bank Board
based upon the administrative units within the agency. No more
than 1 board may be established for each leave bank.
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(b) Each such Board shall—
(1) review and approve applications to the leave bank

under section 6367;
(2) monitor each case of a leave recipient;
(3) monitor the amount of leave in the leave bank and the

number of applications for use of leave from the bank; and
(4) maintain an adequate amount of leave in the leave

bank to the greatest extent practicable.

§ 6365. Contributions of annual leave
(a)(1) An employee may, by written application to the Leave

Bank Board, request that a specified number of hours be trans-
ferred from the annual leave account of such employee to the leave
bank established by such agency.

(2) An employee may state a concern and desire to aid a speci-
fied proposed leave recipient or a leave recipient in the application
filed under paragraph (1).

(b)(1) Upon approving an application under subsection (a), the
employing agency of the leave contributor may transfer all or any
part of the number of hours requested for transfer, except that the
number of hours so transferred may not exceed the limitations
under paragraph (2).

(2)(A) In any one leave year, a leave contributor may con-
tribute no more than a total of one-half of the amount of annual
leave such contributor would be entitled to accrue during the leave
year in which the contribution is made.

(B) A leave contributor who is projected to have annual leave
that otherwise would be subject to forfeiture at the end of the leave
year under section 6304(a) may contribute no more than the num-
ber of hours remaining in the leave year (as of the date of the con-
tribution) for which the leave contributor is scheduled to work and
receive pay.

(c) The Leave Bank Board of a leave contributor may waive the
limitations under subsection (b)(2). Any such waiver shall be in
writing.

(d) The Office of Personnel Management shall prescribe regula-
tions establishing an open enrollment period during which an em-
ployee may contribute leave under subsection (a) for a leave year.

§ 6366. Eligibility for leave recipients
(a) An employee is eligible to be a leave recipient if such em-

ployee—
(1) experiences a medical emergency and submits an appli-

cation pursuant to section 6367(a); and
(2)(A) contributes the minimum number of hours as re-

quired under subsection (b) of accrued or accumulated annual
leave to the leave bank of the employing agency of such em-
ployee, in the leave year (beginning in and including any part
of a leave year in which such leave bank is established) that
such employee submits an application to be a leave recipient
under section 6367(a); and

(B) such contribution is made before such employee sub-
mits an application under section 6367(a).
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(b)(1) An employee shall contribute the minimum number of
hours required under subsection (a)(2)(A), if such employee is an
employee—

(A) for less than 3 years of service and contributes a
minimum of 4 hours;

(B) for between 3 years and less than 15 years of serv-
ice and contributes a minimum of 6 hours; or

(C) for 15 years or more of service and contributes a
minimum of 8 hours.

(2) Notwithstanding the provisions of paragraph (1), the Leave
Bank Board of an agency, after consultation with the Office of Per-
sonnel Management, may—

(A) reduce the minimum number of hours required
under paragraph (1) for any leave year, if such Board de-
termines there is a surplus of leave in the leave bank; and

(B) increase the number of minimum hours required
under paragraph (1) for the succeeding leave year, in any
leave year in which the Board determines there is a short-
age of leave in the leave bank.

(c) An employee shall meet the requirements of subsection
(a)(2)(A) if such employee contributes the minimum number of
hours as required under subsection (b) of accrued or accumulated
annual leave to the leave bank with which such employee submits
an application to be a leave recipient under section 6367(a).

(d) The provisions of subsection (a) may not be construed to
limit the amount of the voluntary contribution of annual leave to
a leave bank, which does not exceed the limitations of section
6365(b).

§ 6367. Receipt and use of leave from a leave bank
(a) An application to receive contributions of leave from a leave

bank, whether submitted by or on behalf of an employee—
(1) shall be submitted to the Leave Bank Board of the em-

ploying agency of the proposed leave recipient; and
(2) shall include—

(A) the name, position title, and grade or pay level of
the proposed leave recipient;

(B) the reasons why leave is needed, including a brief
description of the nature, severity, anticipated duration,
and, if it is a recurring one, the approximate frequency of
the medical emergency involved;

(C) if such Board so requires, certification from 1 or
more physicians, or other appropriate experts, with respect
to any matter under subparagraph (B); and

(D) any other information which such Board may rea-
sonably require.

If a Board requires that an employee obtain certification under
paragraph (2)(C) from 2 or more sources, the agency shall en-
sure, either by direct payment to the expert involved or by re-
imbursement, that the employee is not required to pay for the
expenses associated with obtaining certification from more
than 1 of such sources.
(b) The Leave Bank Board of an employing agency may ap-

prove an application submitted under subsection (a).
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(c) A leave recipient may use annual leave received from the
leave bank established by the employing agency of such employee
under this subchapter in the same manner and for the same pur-
poses as if such leave recipient had accrued such leave under sec-
tion 6303, except that any annual leave and, if applicable, any sick
leave accrued or accumulated to the leave recipient shall be used
before any leave from the leave bank may be used.

(d) Transferred annual leave—
(1) may accumulate without regard to any limitation under

section 6304; and
(2) may be substituted retroactively for any period of leave

without pay, or used to liquidate an indebtedness for any pe-
riod of advanced leave, which began on or after a date fixed by
the employing agency of the employee as the beginning of the
medical emergency involved.
(e) Except to the extent that the Office of Personnel Manage-

ment may prescribe regulations, nothing in the provisions of sec-
tion 7351 shall apply to any solicitation, contribution, or use of
leave to or from a leave bank under this subchapter.

§ 6368. Termination of medical emergency
(a) The medical emergency affecting a leave recipient shall, for

purposes of this subchapter, be considered to have terminated on
the date as of which—

(1) the leave recipient notifies the Leave Bank Board in
writing that the medical emergency no longer exists;

(2) the Leave Bank Board of such leave recipient deter-
mines after written notice and opportunity for the leave recipi-
ent (or, if appropriate, another person acting on behalf of the
leave recipient) to answer orally or in writing, that the medical
emergency no longer exists; or

(3) the leave recipient is separated from service.
(b)(1) The Leave Bank Board of a recipient shall, consistent

with guidelines prescribed by the Office of Personnel Management,
establish procedures to ensure that a leave recipient is not per-
mitted to use or receive any transferred leave under this sub-
chapter after the medical emergency terminates.

(2) Nothing in section 5551, 5552, or 6306 shall apply with re-
spect to any annual leave transferred to a leave recipient under
this subchapter.

§ 6369. Restoration of transferred leave
The Office of Personnel Management shall establish proce-

dures under which any transferred leave remaining to the credit of
a leave recipient when the medical emergency affecting the leave
recipient terminates, shall be restored to the leave bank.

§ 6370. Prohibition of coercion
(a) An employee may not directly or indirectly intimidate,

threaten, or coerce, or attempt to intimidate, threaten, or coerce,
any other employee for the purpose of interfering with any right
which such employee may have with respect to contributing, receiv-
ing, or using annual leave under this subchapter.
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(b) For the purpose of subsection (a), the term ‘‘intimidate,
threaten, or coerce’’ includes promising to confer or conferring any
benefit (such as an appointment, promotion, or compensation), or
effecting or threatening to effect any reprisal (such as deprivation
of appointment, promotion, or compensation).

§ 6371. Accrual of leave
While using leave made available to an employee from a leave

bank, annual and sick leave shall accrue to the credit of such em-
ployee and shall become available for use by such employee in the
same manner as provided for under section 6337.

§ 6372. Additional leave bank programs
(a) For the purpose of this section—

(1) the term ‘‘excepted agency’’ has the same meaning as
such term is defined under section 6339(a)(1) of this title; and

(2) the term ‘‘head of an excepted agency’’ has the same
meaning as such term is defined under section 6339(a)(2) of
this title.
(b) Notwithstanding any other provision of this subchapter,

neither an excepted agency nor any individual employed in or
under an excepted agency may be included in a leave bank pro-
gram established under any of the preceding provisions of this sub-
chapter.

(c)(1) The head of an excepted agency may, by regulation, es-
tablish a voluntary leave bank program under which annual leave
accrued or accumulated by an employee of such agency may be con-
tributed to a leave bank, and any other employee of such agency
may receive additional leave from such leave bank because of a
medical emergency.

(2) To the extent practicable, and consistent with the protec-
tion of intelligence sources and methods (if applicable), each pro-
gram under this section shall be established in a manner consistent
with the provisions of this subchapter applicable to the program.

(d) The Office of Personnel Management shall provide the head
of an excepted agency with such advice and assistance as the head
of such agency may request in order to carry out the purpose of
this section.

§ 6373. Authority to participate in both programs
(a) The Office of Personnel Management shall prescribe regula-

tions under which an employee participating in a leave bank pro-
gram under this subchapter may, subject to such terms or condi-
tions as the Office may establish, also make or receive donations
of leave under subchapter III.

(b) Notwithstanding any provision of section 6337 or 6371, if
an employee uses leave transferred to such employee under sub-
chapter III and leave made available to such employee under this
subchapter in connection with the same medical emergency, the
maximum number of days of annual leave and sick leave, respec-
tively, which may accrue to such employee in connection with such
medical emergency shall be the same as if all of that leave had
been made available to such employee under this subchapter.
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1 Section 202(c)(2) of the Congressional Accountability Act of 1995 (Public Law 104–1) amend-
ed section 6381(1)(A) by striking ‘‘and’’ after ‘‘District of Columbia’’ and inserting before the
semicolon the following: ‘‘, and any employee of the General Accounting Office or the Library
of Congress’’.

SUBCHAPTER V—FAMILY AND MEDICAL LEAVE

§ 6381. Definitions
For the purpose of this subchapter—

(1) the term ‘‘employee’’ means any individual who—
(A) is an ‘‘employee’’, as defined by section 6301(2), in-

cluding any individual employed in a position referred to
in clause (v) or (ix) of section 6301(2), but excluding any
individual employed by the government of the District of
Columbia 1 any individual employed on a temporary or
intermittent basis, and any employee of the General Ac-
counting Office or the Library of Congress 1; and

(B) has completed at least 12 months of service as an
employee (within the meaning of subparagraph (A));
(2) the term ‘‘health care provider’’ means—

(A) a doctor of medicine or osteopathy who is author-
ized to practice medicine or surgery (as appropriate) by the
State in which the doctor practices; and

(B) any other person determined by the Director of the
Office of Personnel Management to be capable of providing
health care services;
(3) the term ‘‘parent’’ means the biological parent of an em-

ployee or an individual who stood in loco parentis to an em-
ployee when the employee was a son or daughter;

(4) the term ‘‘reduced leave schedule’’ means a leave sched-
ule that reduces the usual number of hours per workweek, or
hours per workday, of an employee;

(5) the term ‘‘serious health condition’’ means an illness,
injury, impairment, or physical or mental condition that
involves—

(A) inpatient care in a hospital, hospice, or residential
medical care facility; or

(B) continuing treatment by a health care provider;
and
(6) the term ‘‘son or daughter’’ means a biological, adopted,

or foster child, a stepchild, a legal ward, or a child of a person
standing in loco parentis, who is—

(A) under 18 years of age; or
(B) 18 years of age or older and incapable of self-care

because of a mental or physical disability.
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§ 6382. Leave requirement
(a)(1) Subject to section 6383, an employee shall be entitled to

a total of 12 administrative workweeks of leave during any 12-
month period for one or more of the following:

(A) Because of the birth of a son or daughter of the em-
ployee and in order to care for such son or daughter.

(B) Because of the placement of a son or daughter with the
employee for adoption or foster care.

(C) In order to care for the spouse, or a son, daughter, or
parent, of the employee, if such spouse, son, daughter, or par-
ent has a serious health condition.

(D) Because of a serious health condition that makes the
employee unable to perform the functions of the employee’s po-
sition.
(2) The entitlement to leave under subparagraph (A) or (B) of

paragraph (1) based on the birth or placement of a son or daughter
shall expire at the end of the 12-month period beginning on the
date of such birth or placement.

(b)(1) Leave under subparagraph (A) or (B) of subsection (a)(1)
shall not be taken by an employee intermittently or on a reduced
leave schedule unless the employee and the employing agency of
the employee agree otherwise. Subject to paragraph (2), subsection
(e)(2), and section 6383(b)(5), leave under subparagraph (C) or (D)
of subsection (a)(1) may be taken intermittently or on a reduced
leave schedule when medically necessary. In the case of an em-
ployee who takes leave intermittently or on a reduced leave sched-
ule pursuant to this paragraph, any hours of leave so taken by
such employee shall be subtracted from the total amount of leave
remaining available to such employee under subsection (a), for pur-
poses of the 12-month period involved, on an hour-for-hour basis.

(2) If an employee requests intermittent leave, or leave on a re-
duced leave schedule, under subparagraph (C) or (D) of subsection
(a)(1), that is foreseeable based on planned medical treatment, the
employing agency may require such employee to transfer tempo-
rarily to an available alternative position offered by the employing
agency for which the employee is qualified and that—

(A) has equivalent pay and benefits; and
(B) better accommodates recurring periods of leave than

the regular employment position of the employee.
(c) Except as provided in subsection (d), leave granted under

subsection (a) shall be leave without pay.
(d) An employee may elect to substitute for leave under sub-

paragraph (A), (B), (C), or (D) of subsection (a)(1) any of the em-
ployee’s accrued or accumulated annual or sick leave under sub-
chapter I for any part of the 12-week period of leave under such
subsection, except that nothing in this subchapter shall require an
employing agency to provide paid sick leave in any situation in
which such employing agency would not normally provide any such
paid leave.

(e)(1) In any case in which the necessity for leave under sub-
paragraph (A) or (B) of subsection (a)(1) is foreseeable based on an
expected birth or placement, the employee shall provide the em-
ploying agency with not less than 30 days’ notice, before the date
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the leave is to begin, of the employee’s intention to take leave
under such subparagraph, except that if the date of the birth or
placement requires leave to begin in less than 30 days, the em-
ployee shall provide such notice as is practicable.

(2) In any case in which the necessity for leave under subpara-
graph (C) or (D) of subsection (a)(1) is foreseeable based on planned
medical treatment, the employee—

(A) shall make a reasonable effort to schedule the treat-
ment so as not to disrupt unduly the operations of the employ-
ing agency, subject to the approval of the health care provider
of the employee or the health care provider of the son, daugh-
ter, spouse, or parent of the employee, as appropriate; and

(B) shall provide the employing agency with not less than
30 days’ notice, before the date the leave is to begin, of the em-
ployee’s intention to take leave under such subparagraph, ex-
cept that if the date of the treatment requires leave to begin
in less than 30 days, the employee shall provide such notice as
is practicable.

§ 6383. Certification
(a) An employing agency may require that a request for leave

under subparagraph (C) or (D) of section 6382(a)(1) be supported
by certification issued by the health care provider of the employee
or of the son, daughter, spouse, or parent of the employee, as ap-
propriate. The employee shall provide, in a timely manner, a copy
of such certification to the employing agency.

(b) A certification provided under subsection (a) shall be suffi-
cient if it states—

(1) the date on which the serious health condition com-
menced;

(2) the probable duration of the condition;
(3) the appropriate medical facts within the knowledge of

the health care provider regarding the condition;
(4)(A) for purposes of leave under section 6382(a)(1)(C), a

statement that the employee is needed to care for the son,
daughter, spouse, or parent, and an estimate of the amount of
time that such employee is needed to care for such son, daugh-
ter, spouse, or parent; and

(B) for purposes of leave under section 6382(a)(1)(D), a
statement that the employee is unable to perform the functions
of the position of the employee; and

(5) in the case of certification for intermittent leave, or
leave on a reduced leave schedule, for planned medical treat-
ment, the dates on which such treatment is expected to be
given and the duration of such treatment.
(c)(1) In any case in which the employing agency has reason

to doubt the validity of the certification provided under subsection
(a) for leave under subparagraph (C) or (D) of section 6382(a)(1),
the employing agency may require, at the expense of the agency,
that the employee obtain the opinion of a second health care pro-
vider designated or approved by the employing agency concerning
any information certified under subsection (b) for such leave.
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(2) Any health care provider designated or approved under
paragraph (1) shall not be employed on a regular basis by the em-
ploying agency.

(d)(1) In any case in which the second opinion described in sub-
section (c) differs from the original certification provided under sub-
section (a), the employing agency may require, at the expense of
the agency, that the employee obtain the opinion of a third health
care provider designated or approved jointly by the employing
agency and the employee concerning the information certified
under subsection (b).

(2) The opinion of the third health care provider concerning the
information certified under subsection (b) shall be considered to be
final and shall be binding on the employing agency and the em-
ployee.

(e) The employing agency may require, at the expense of the
agency, that the employee obtain subsequent recertifications on a
reasonable basis.

§ 6384. Employment and benefits protection
(a) Any employee who takes leave under section 6382 for the

intended purpose of the leave shall be entitled, upon return from
such leave—

(1) to be restored by the employing agency to the position
held by the employee when the leave commenced; or

(2) to be restored to an equivalent position with equivalent
benefits, pay, status, and other terms and conditions of em-
ployment.
(b) The taking of leave under section 6382 shall not result in

the loss of any employment benefit accrued prior to the date on
which the leave commenced.

(c) Except as otherwise provided by or under law, nothing in
this section shall be construed to entitle any restored employee to—

(1) the accrual of any employment benefits during any pe-
riod of leave; or

(2) any right, benefit, or position of employment other than
any right, benefit, or position to which the employee would
have been entitled had the employee not taken the leave.
(d) As a condition to restoration under subsection (a) for an

employee who takes leave under section 6382(a)(1)(D), the employ-
ing agency may have a uniformly applied practice or policy that re-
quires each such employee to receive certification from the health
care provider of the employee that the employee is able to resume
work.

(e) Nothing in this section shall be construed to prohibit an
employing agency from requiring an employee on leave under sec-
tion 6382 to report periodically to the employing agency on the sta-
tus and intention of the employee to return to work.

§ 6385. Prohibition of coercion
(a) An employee shall not directly or indirectly intimidate,

threaten, or coerce, or attempt to intimidate, threaten, or coerce,
any other employee for the purpose of interfering with the exercise
of any rights which such other employee may have under this sub-
chapter.
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(b) For the purpose of this section—
(1) the term ‘‘intimidate, threaten, or coerce’’ includes

promising to confer or conferring any benefit (such as appoint-
ment, promotion, or compensation), or taking or threatening to
take any reprisal (such as deprivation of appointment, pro-
motion, or compensation); and

(2) the term ‘‘employee’’ means any ‘‘employee’’, as defined
by section 2105.

§ 6386. Health insurance
An employee enrolled in a health benefits plan under chapter

89 who is placed in a leave status under section 6382 may elect to
continue the health benefits enrollment of the employee while in
such leave status and arrange to pay currently into the Employees
Health Benefits Fund (described in section 8909), the appropriate
employee contributions.

§ 6387. Regulations
The Office of Personnel Management shall prescribe regula-

tions necessary for the administration of this subchapter. The regu-
lations prescribed under this subchapter shall, to the extent appro-
priate, be consistent with the regulations prescribed by the Sec-
retary of Labor to carry out title I of the Family and Medical Leave
Act of 1993.
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SUBCHAPTER VI—LEAVE TRANSFER IN DISASTERS AND
EMERGENCIES

§ 6391. Authority for leave transfer program in disasters and
emergencies

(a) For the purpose of this section—
(1) ‘‘employee’’ means an employee as defined in section

6331(1); and
(2) ‘‘agency’’ means an Executive agency.

(b) In the event of a major disaster or emergency, as declared
by the President, that results in severe adverse effects for a sub-
stantial number of employees, the President may direct the Office
of Personnel Management to establish an emergency leave transfer
program under which any employee in any agency may donate un-
used annual leave for transfer to employees of the same or other
agencies who are adversely affected by such disaster or emergency.

(c) The Office shall establish appropriate requirements for the
operation of the emergency leave transfer program under sub-
section (b), including appropriate limitations on the donation and
use of annual leave under the program. An employee may receive
and use leave under the program without regard to any require-
ment that any annual leave and sick leave to a leave recipient’s
credit must be exhausted before any transferred annual leave may
be used.

(d) A leave bank established under subchapter IV may, to the
extent provided in regulations prescribed by the Office, donate an-
nual leave to the emergency leave transfer program established
under subsection (b).

(e) Except to the extent that the Office may prescribe by regu-
lation, nothing in section 7351 shall apply to any solicitation, dona-
tion, or acceptance of leave under this section.

(f) The Office shall prescribe regulations necessary for the ad-
ministration of this section.
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Subpart F—Labor-Management and Employee
Relations

CHAPTER 71—LABOR-MANAGEMENT RELATIONS

SUBCHAPTER I—GENERAL PROVISIONS

Sec.
7101. Findings and purpose.
7102. Employees’ rights.
7103. Definitions; application.
7104. Federal Labor Relations Authority.
7105. Powers and duties of the Authority.
7106. Management rights.

SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES AND LABOR
ORGANIZATIONS

7111. Exclusive recognition of labor organizations.
7112. Determination of appropriate units for labor organization representation.
7113. National consultation rights.
7114. Representation rights and duties.
7115. Allotments to representatives.
7116. Unfair labor practices.
7117. Duty to bargain in good faith; compelling need; duty to consult.
7118. Prevention of unfair labor practices.
7119. Negotiation impasses; Federal Service Impasses Panel.
7120. Standards of conduct for labor organizations.

SUBCHAPTER III—GRIEVANCES, APPEALS, AND REVIEW

7121. Grievance procedures.
7122. Exceptions to arbitral awards.
7123. Judicial review; enforcement.

SUBCHAPTER IV—ADMINISTRATIVE AND OTHER PROVISIONS

7131. Official time.
7132. Subpenas.
7133. Compilation and publication of data.
7134. Regulations.
7135. Continuation of existing laws, recognitions, agreements, and procedures.

SUBCHAPTER I—GENERAL PROVISIONS

§ 7101. Findings and purpose
(a) The Congress finds that—

(1) experience in both private and public employment indi-
cates that the statutory protection of the right of employees to
organize, bargain collectively, and participate through labor or-
ganizations of their own choosing in decisions which affect
them—

(A) safeguards the public interest,
(B) contributes to the effective conduct of public busi-

ness, and
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(C) facilitates and encourages the amicable settle-
ments of disputes between employees and their employers
involving conditions of employment; and
(2) the public interest demands the highest standards of

employee performance and the continued development and im-
plementation of modern and progressive work practices to fa-
cilitate and improve employee performance and the efficient ac-
complishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil
service are in the public interest.

(b) It is the purpose of this chapter to prescribe certain rights
and obligations of the employees of the Federal Government and to
establish procedures which are designed to meet the special re-
quirements and needs of the Government. The provisions of this
chapter should be interpreted in a manner consistent with the re-
quirement of an effective and efficient Government.

§ 7102. Employees’ rights
Each employee shall have the right to form, join, or assist any

labor organization, or to refrain from any such activity, freely and
without fear of penalty or reprisal, and each employee shall be pro-
tected in the exercise of such right. Except as otherwise provided
under this chapter, such right includes the right—

(1) to act for a labor organization in the capacity of a rep-
resentative and the right, in that capacity, to present the views
of the labor organization to heads of agencies and other offi-
cials of the executive branch of the Government, the Congress,
or other appropriate authorities, and

(2) to engage in collective bargaining with respect to condi-
tions of employment through representatives chosen by em-
ployees under this chapter.

§ 7103. Definitions; application
(a) For the purpose of this chapter—

(1) ‘‘person’’ means an individual, labor organization, or
agency;

(2) ‘‘employee’’ means an individual—
(A) employed in an agency; or
(B) whose employment in an agency has ceased be-

cause of any unfair labor practice under section 7116 of
this title and who has not obtained any other regular and
substantially equivalent employment, as determined under
regulations prescribed by the Federal Labor Relations Au-
thority;

but does not include—
(i) an alien or noncitizen of the United States who oc-

cupies a position outside the United States;
(ii) a member of the uniformed services;
(iii) a supervisor or a management official;
(iv) an officer or employee in the Foreign Service of

the United States employed in the Department of State,
the International Communication Agency, the Agency for
International Development, the Department of Agriculture,
or the Department of Commerce; or
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(v) any person who participates in a strike in violation
of section 7311 of this title;
(3) ‘‘agency’’ means an Executive agency (including a non-

appropriated fund instrumentality described in section 2105(c)
of this title and the Veterans’ Canteen Service, Department of
Veterans Affairs), the Library of Congress, the Government
Printing Office, and the Smithsonian Institution 1 but does not
include—

(A) the General Accounting Office;
(B) the Federal Bureau of Investigation;
(C) the Central Intelligence Agency;
(D) the National Security Agency;
(E) the Tennessee Valley Authority;
(F) the Federal Labor Relations Authority;
(G) the Federal Service Impasses Panel; or
(H) the United States Secret Service and the United

States Secret Service Uniformed Division.
(4) ‘‘labor organization’’ means an organization composed

in whole or in part of employees, in which employees partici-
pate and pay dues, and which has as a purpose the dealing
with an agency concerning grievances and conditions of em-
ployment, but does not include—

(A) an organization which, by its constitution, bylaws,
tacit agreement among its members, or otherwise, denies
membership because of race, color, creed, national origin,
sex, age, preferential or nonpreferential civil service sta-
tus, political affiliation, marital status, or handicapping
condition;

(B) an organization which advocates the overthrow of
the constitutional form of government of the United
States;

(C) an organization sponsored by an agency; or
(D) an organization which participates in the conduct

of a strike against the Government or any agency thereof
or imposes a duty or obligation to conduct, assist, or par-
ticipate in such a strike;
(5) ‘‘dues’’ means dues, fees, and assessments;
(6) ‘‘Authority’’ means the Federal Labor Relations Author-

ity described in section 7104(a) of this title;
(7) ‘‘Panel’’ means the Federal Service Impasses Panel de-

scribed in section 7119(c) of this title;
(8) ‘‘collective bargaining agreement’’ means an agreement

entered into as a result of collective bargaining pursuant to the
provisions of this chapter;

(9) ‘‘grievance’’ means any complaint—
(A) by any employee concerning any matter relating to

the employment of the employee;
(B) by any labor organization concerning any matter

relating to the employment of any employee; or
(C) by any employee labor organization, or agency

concerning—
(i) the effect or interpretation, or a claim of

breach, of a collective bargaining agreement; or
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(ii) any claimed violation, misinterpretation, or
misapplication of any law, rule, or regulation affecting
conditions of employment;

(10) ‘‘supervisor’’ means an individual employed by an
agency having authority in the interest of the agency to hire,
direct, assign, promote, reward, transfer, furlough, layoff, re-
call, suspend, discipline, or remove employees, to adjust their
grievances, or to effectively recommend such action, if the exer-
cise of the authority is not merely routine or clerical in nature
but requires the consistent exercise of independent judgment,
except that, with respect to any unit which includes fire-
fighters or nurses, the term ‘‘supervisor’’ includes only those in-
dividuals who devote a preponderance of their employment
time to exercising such authority;

(11) ‘‘management official’’ means an individual employed
by an agency in a position the duties and responsibilities of
which require or authorize the individual to formulate, deter-
mine, or influence the policies of the agency;

(12) ‘‘collective bargaining’’ means the performance of the
mutual obligation of the representative of an agency and the
exclusive representative of employees in an appropriate unit in
the agency to meet at reasonable times and to consult and bar-
gain in a good-faith effort to reach agreement with respect to
the conditions of employment affecting such employees and to
execute, if requested by either party, a written document incor-
porating any collective bargaining agreement reached, but the
obligation referred to in this paragraph does not compel either
party to agree to a proposal or to make a concession;

(13) ‘‘confidential employee’’ means an employee who acts
in a confidential capacity with respect to an individual who for-
mulates or effectuates management policies in the field of
labor-management relations;

(14) ‘‘conditions of employment’’ means personnel policies,
practices, and matters, whether established by rule, regulation,
or otherwise, affecting working conditions, except that such
term does not include policies, practices, and matters—

(A) relating to political activities prohibited under sub-
chapter III of chapter 73 of this title;

(B) relating to the classification of any position; or
(C) to the extent such matters are specifically provided

for by Federal statute;
(15) ‘‘professional employee’’ means—

(A) an employee engaged in the performance of work—
(i) requiring knowledge of an advanced type in a

field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction
and study in an institution of higher learning or a hos-
pital (as distinguished from knowledge acquired by a
general academic education, or from an apprentice-
ship, or from training in the performance of routine
mental, manual, mechanical, or physical activities);

(ii) requiring the consistent exercise of discretion
and judgment in its performance;
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(iii) which is predominantly intellectual and var-
ied in character (as distinguished from routine mental,
manual, mechanical, or physical work); and

(iv) which is of such character that the output pro-
duced or the result accomplished by such work cannot
be standardized in relation to a given period of time;
or
(B) an employee who has completed the courses of spe-

cialized intellectual instruction and study described in sub-
paragraph (A)(i) of this paragraph and is performing re-
lated work under appropriate direction or guidance to
qualify the employee as a professional employee described
in subparagraph (A) of this paragraph;
(16) ‘‘exclusive representative’’ means any labor organiza-

tion which—
(A) is certified as the exclusive representative of em-

ployees in an appropriate unit pursuant to section 7111 of
this title; or

(B) was recognized by an agency immediately before
the effective date of this chapter as the exclusive rep-
resentative of employees in an appropriate unit—

(i) on the basis of an election, or
(ii) on any basis other than an election,

and continues to be so recognized in accordance with the provi-
sions of this chapter;

(17) ‘‘firefighter’’ means any employee engaged in the per-
formance of work directly connected with the control and extin-
guishment of fires or the maintenance and use of firefighting
apparatus and equipment; and

(18) ‘‘United States’’ means the 50 States, the District of
Columbia, the Commonwealth of Puerto Rico, Guam, the Vir-
gin Islands, the Trust Territory of the Pacific Islands, and any
territory or possession of the United States.
(b)(1) The President may issue an order excluding any agency

or subdivision thereof from coverage under this chapter if the
President determines that—

(A) the agency or subdivision has as a primary function in-
telligence, counterintelligence, investigative, or national secu-
rity work, and

(B) the provisions of this chapter cannot be applied to that
agency or subdivision in a manner consistent with national se-
curity requirements and considerations.
(2) The President may issue an order suspending any provision

of this chapter with respect to any agency, installation, or activity
located outside the 50 States and the District of Columbia, if the
President determines that the suspension is necessary in the inter-
est of national security.

§ 7104. Federal Labor Relations Authority
(a) The Federal Labor Relations Authority is composed of three

members, not more than 2 of whom may be adherents of the same
political party. No member shall engage in any other business or
employment or hold another office or position in the Government
of the United States except as otherwise provided by law.
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(b) Members of the Authority shall be appointed by the Presi-
dent by and with the advice and consent of the Senate, and may
be removed by the President only upon notice and hearing and only
for inefficiency, neglect of duty, or malfeasance in office. The Presi-
dent shall designate one member to serve as Chairman of the Au-
thority. The Chairman is the chief executive and administrative of-
ficer of the Authority.

(c) A member of the Authority shall be appointed for a term
of 5 years. An individual chosen to fill a vacancy shall be appointed
for the unexpired term of the member replaced. The term of any
member shall not expire before the earlier of—

(1) the date on which the member’s successor takes office,
or

(2) the last day of the Congress beginning after the date
on which the member’s term of office would (but for this para-
graph) expire.
(d) A vacancy in the Authority shall not impair the right of the

remaining members to exercise all of the powers of the Authority.
(e) The Authority shall make an annual report to the President

for transmittal to the Congress which shall include information as
to the cases it has heard and the decisions it has rendered.

(f)(1) The General Counsel of the Authority shall be appointed
by the President, by and with the advice and consent of the Senate,
for a term of 5 years. The General Counsel may be removed at any
time by the President. The General Counsel shall hold no other of-
fice or position in the Government of the United States except as
provided by law.

(2) The General Counsel may—
(A) investigate alleged unfair labor practices under this

chapter,
(B) file and prosecute complaints under this chapter, and
(C) exercise such other powers of the Authority as the Au-

thority may prescribe.
(3) The General Counsel shall have direct authority over, and

responsibility for, all employees in the office of General Counsel, in-
cluding employees of the General Counsel in the regional offices of
the Authority.

§ 7105. Powers and duties of the Authority
(a)(1) The Authority shall provide leadership in establishing

policies and guidance relating to matters under this chapter, and,
except as otherwise provided, shall be responsible for carrying out
the purpose of this chapter.

(2) The Authority shall, to the extent provided in this chapter
and in accordance with regulations prescribed by the Authority—

(A) determine the appropriateness of units for labor orga-
nization representation under section 7112 of this title;

(B) supervise or conduct elections to determine whether a
labor organization has been selected as an exclusive represent-
ative by a majority of the employees in an appropriate unit and
otherwise administer the provisions of section 7111 of this title
relating to the according of exclusive recognition to labor orga-
nizations;
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(C) prescribe criteria and resolve issues relating to the
granting of national consultation rights under section 7113 of
this title;

(D) prescribe criteria and resolve issues relating to deter-
mining compelling need for agency rules or regulations under
section 7117(b) of this title;

(E) resolves issues relating to the duty to bargain in good
faith under section 7117(c) of this title;

(F) prescribe criteria relating to the granting of consulta-
tion rights with respect to conditions of employment under sec-
tion 7117(d) of this title;

(G) conduct hearings and resolve complaints of unfair
labor practices under section 7118 of this title;

(H) resolve exceptions to arbitrator’s awards under section
7122 of this title; and

(I) take such other actions as are necessary and appro-
priate to effectively administer the provisions of this chapter.
(b) The Authority shall adopt an official seal which shall be ju-

dicially noticed.
(c) The principal office of the Authority shall be in or about the

District of Columbia, but the Authority may meet and exercise any
or all of its powers at any time or place. Except as otherwise ex-
pressly provided by law, the Authority may, by one or more of its
members or by such agents as it may designate, make any appro-
priate inquiry necessary to carry out its duties wherever persons
subject to this chapter are located. Any member who participates
in the inquiry shall not be disqualified from later participating in
a decision of the Authority in any case relating to the inquiry.

(d) The Authority shall appoint an Executive Director and such
regional directors, administrative law judges under section 3105 of
this title, and other individuals as it may from time to time find
necessary for the proper performance of its functions. The Author-
ity may delegate to officers and employees appointed under this
subsection authority to perform such duties and make such expend-
itures as may be necessary.

(e)(1) The Authority may delegate to any regional director its
authority under this chapter—

(A) to determine whether a group of employees is an ap-
propriate unit;

(B) to conduct investigations and to provide for hearings;
(C) to determine whether a question of representation ex-

ists and to direct an election; and
(D) to supervise or conduct secret ballot elections and cer-

tify the results thereof.
(2) The Authority may delegate to any administrative law

judge appointed under subsection (d) of this section its authority
under section 7118 of this title to determine whether any person
has engaged in or is engaging in an unfair labor practice.

(f) If the Authority delegates any authority to any regional di-
rector or administrative law judge to take any action pursuant to
subsection (e) of this section, the Authority may, upon application
by any interested person filed within 60 days after the date of the
action, review such action, but the review shall not, unless specifi-
cally ordered by the Authority, operate as a stay of action. The Au-
thority may affirm, modify, or reverse any action reviewed under
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this subsection. If the Authority does not undertake to grant review
of the action under this subsection within 60 days after the later
of—

(1) the date of the action; or
(2) the date of the filing of any application under this sub-

section for review of the action;
the action shall become the action of the Authority at the end of
such 60-day period.

(g) In order to carry out its functions under this chapter, the
Authority may—

(1) hold hearings;
(2) administer oaths, take the testimony or deposition of

any person under oath, and issue subpenas as provided in sec-
tion 7132 of this title; and

(3) may require an agency or a labor organization to cease
and desist from violations of this chapter and require it to take
any remedial action it considers appropriate to carry out the
policies of this chapter.
(h) Except as provided in section 518 of title 28, relating to liti-

gation before the Supreme Court, attorneys designated by the Au-
thority may appear for the Authority and represent the Authority
in any civil action brought in connection with any function carried
out by the Authority pursuant to this title or as otherwise author-
ized by law.

(i) In the exercise of the functions of the Authority under this
title, the Authority may request from the Director of the Office of
Personnel Management an advisory opinion concerning the proper
interpretation of rules, regulations, or policy directives issued by
the Office of Personnel Management in connection with any matter
before the Authority.

§ 7106. Management rights
(a) Subject to subsection (b) of this section, nothing in this

chapter shall affect the authority of any management official of any
agency—

(1) to determine the mission, budget, organization, number
of employees, and internal security practices of the agency; and

(2) in accordance with applicable laws—
(A) to hire, assign, direct, layoff, and retain employees

in the agency, or to suspend, remove, reduce in grade or
pay, or take other disciplinary action against such employ-
ees;

(B) to assign work, to make determinations with re-
spect to contracting out, and to determine the personnel by
which agency operations shall be conducted;

(C) with respect to filling positions, to make selections
for appointments from—

(i) among properly ranked and certified candidates
for promotion; or

(ii) any other appropriate source; and
(D) to take whatever actions may be necessary to carry

out the agency mission during emergencies.
(b) Nothing in this section shall preclude any agency and any

labor organization from negotiating—
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(1) at the election of the agency, on the numbers, types,
and grades of employees or positions assigned to any organiza-
tional subdivision, work project, or tour of duty, or on the tech-
nology, methods, and means of performing work;

(2) procedures which management officials of the agency
will observe in exercising any authority under this section; or

(3) appropriate arrangements for employees adversely af-
fected by the exercise of any authority under this section by
such management officials.
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SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES AND
LABOR ORGANIZATIONS

§ 7111. Exclusive recognition of labor organizations
(a) An agency shall accord exclusive recognition to a labor or-

ganization if the organization has been selected as the representa-
tive, in a secret ballot election, by a majority of the employees in
an appropriate unit who cast valid ballots in the election.

(b) If a petition is filed with the Authority—
(1) by any person alleging—

(A) in the case of an appropriate unit for which there
is no exclusive representative, that 30 percent of the em-
ployees in the appropriate unit wish to be represented for
the purpose of collective bargaining by an exclusive rep-
resentative, or

(B) in the case of an appropriate unit for which there
is an exclusive representative, that 30 percent of the em-
ployees in the unit allege that the exclusive representative
is no longer the representative of the majority of the em-
ployees in the unit; or
(2) by any person seeking clarification of, or an amend-

ment to, a certification then in effect or a matter relating to
representation;

the Authority shall investigate the petition, and if it has reasonable
cause to believe that a question of representation exists, it shall
provide an opportunity for a hearing (for which a transcript shall
be kept) after a reasonable notice. If the Authority finds on the
record of the hearing that a question of representation exists, the
Authority shall supervise or conduct an election on the question by
secret ballot and shall certify the results thereof. An election under
this subsection shall not be conducted in any appropriate unit or
in any subdivision thereof within which, in the preceding 12 cal-
endar months, a valid election under this subsection has been held.

(c) A labor organization which—
(1) has been designated by at least 10 percent of the em-

ployees in the unit specified in any petition filed pursuant to
subsection (b) of this section;

(2) has submitted a valid copy of a current or recently ex-
pired collective bargaining agreement for the unit; or

(3) has submitted other evidence that it is the exclusive
representative of the employees involved;

may intervene with respect to a petition filed pursuant to sub-
section (b) of this section and shall be placed on the ballot of any
election under such subsection (b) with respect to the petition.

(d) The Authority shall determine who is eligible to vote in any
election under this section and shall establish rules governing any
such election, which shall include rules allowing employees eligible
to vote the opportunity to choose—
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(1) from labor organizations on the ballot, that labor orga-
nization which the employees wish to have represent them; or

(2) not to be represented by a labor organization.
In any election in which no choice on the ballot receives a majority
of the votes cast, a runoff election shall be conducted between the
two choices receiving the highest number of votes. A labor organi-
zation which receives the majority of the votes cast in an election
shall be certified by the Authority as the exclusive representative.

(e) A labor organization seeking exclusive recognition shall
submit to the Authority and the agency involved a roster of its offi-
cers and representatives, a copy of its constitution and bylaws, and
a statement of its objectives.

(f) Exclusive recognition shall not be accorded to a labor
organization—

(1) if the Authority determines that the labor organization
is subject to corrupt influences or influences opposed to demo-
cratic principles;

(2) in the case of a petition filed pursuant to subsection
(b)(1)(A) of this section, if there is not credible evidence that
at least 30 percent of the employees in the unit specified in the
petition wish to be represented for the purpose of collective
bargaining by the labor organization seeking exclusive recogni-
tion;

(3) if there is then in effect a lawful written collective bar-
gaining agreement between the agency involved and an exclu-
sive representative (other than the labor organization seeking
exclusive recognition) covering any employees included in the
unit specified in the petition, unless—

(A) the collective bargaining agreement has been in ef-
fect for more than 3 years, or

(B) the petition for exclusive recognition is filed not
more than 105 days and not less than 60 days before the
expiration date of the collective bargaining agreement; or
(4) if the Authority has, within the previous 12 calendar

months, conducted a secret ballot election for the unit de-
scribed in any petition under this section and in such election
a majority of the employees voting chose a labor organization
for certification as the unit’s exclusive representative.
(g) Nothing in this section shall be construed to prohibit the

waiving of hearings by stipulation for the purpose of a consent elec-
tion in conformity with regulations and rules or decisions of the
Authority.

§ 7112. Determination of appropriate units for labor organi-
zation representation

(a) The Authority shall determine the appropriateness of any
unit. The Authority shall determine in each case whether, in order
to ensure employees the fullest freedom in exercising the rights
guaranteed under this chapter, the appropriate unit should be es-
tablished on an agency, plant, installation, functional, or other
basis and shall determine any unit to be an appropriate unit only
if the determination will ensure a clear and identifiable community
of interest among the employees in the unit and will promote effec-
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tive dealings with, and efficiency of the operations of the agency in-
volved.

(b) A unit shall not be determined to be appropriate under this
section solely on the basis of the extent to which employees in the
proposed unit have organized, nor shall a unit be determined to be
appropriate if it includes—

(1) except as provided under section 7135(a)(2) of this title,
any management official or supervisor;

(2) a confidential employee;
(3) an employee engaged in personnel work in other than

a purely clerical capacity;
(4) an employee engaged in administering the provisions of

this chapter;
(5) both professional employees and other employees, un-

less a majority of the professional employees vote for inclusion
in the unit;

(6) any employee engaged in intelligence, counterintel-
ligence, investigative, or security work which directly affects
national security; or

(7) any employee primarily engaged in investigation or
audit functions relating to the work of individuals employed by
an agency whose duties directly affect the internal security of
the agency, but only if the functions are undertaken to ensure
that the duties are discharged honestly and with integrity.
(c) Any employee who is engaged in administering any provi-

sion of law relating to labor-management relations may not be rep-
resented by a labor organization—

(1) which represents other individuals to whom such provi-
sion applies; or

(2) which is affiliated directly or indirectly with an organi-
zation which represents other individuals to whom such provi-
sion applies.
(d) Two or more units which are in an agency and for which

a labor organization is the exclusive representative may, upon peti-
tion by the agency or labor organization, be consolidated with or
without an election into a single larger unit if the Authority con-
siders the larger unit to be appropriate. The Authority shall certify
the labor organization as the exclusive representative of the new
larger unit.

§ 7113. National consultation rights
(a) If, in connection with any agency, no labor organization has

been accorded exclusive recognition on an agency basis, a labor or-
ganization which is the exclusive representative of a substantial
number of the employees of the agency, as determined in accord-
ance with criteria prescribed by the Authority, shall be granted na-
tional consultation rights by the agency. National consultation
rights shall terminate when the labor organization no longer meets
the criteria prescribed by the Authority. Any issue relating to any
labor organization’s eligibility for, or continuation of, national con-
sultation rights shall be subject to determination by the Authority.

(b)(1) Any labor organization having national consultation
rights in connection with any agency under subsection (a) of this
section shall—
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(A) be informed of any substantive change in conditions of
employment proposed by the agency, and

(B) be permitted reasonable time to present its views and
recommendations regarding the changes.
(2) If any views or recommendations are presented under para-

graph (1) of this subsection to an agency by any labor
organization—

(A) the agency shall consider the views or recommenda-
tions before taking final action on any matter with respect to
which the views or recommendations are presented; and

(B) the agency shall provide the labor organization a writ-
ten statement of the reasons for taking the final action.
(c) Nothing in this section shall be construed to limit the right

of any agency or exclusive representative to engage in collective
bargaining.

§ 7114. Representation rights and duties
(a)(1) A labor organization which has been accorded exclusive

recognition is the exclusive representative of the employees in the
unit it represents and is entitled to act for, and negotiate collective
bargaining agreements covering, all employees in the unit. An ex-
clusive representative is responsible for representing the interests
of all employees in the unit it represents without discrimination
and without regard to labor organization membership.

(2) An exclusive representative of an appropriate unit in an
agency shall be given the opportunity to be represented at—

(A) any formal discussion between one or more representa-
tives of the agency and one or more employees in the unit or
their representatives concerning any grievance or any per-
sonnel policy or practices or other general condition of employ-
ment; or

(B) any examination of an employee in the unit by a rep-
resentative of the agency in connection with an investigation
if—

(i) the employee reasonably believes that the examina-
tion may result in disciplinary action against the em-
ployee; and

(ii) the employee requests representation.
(3) Each agency shall annually inform its employees of their

rights under paragraph (2)(B) of this subsection.
(4) Any agency and any exclusive representative in any appro-

priate unit in the agency, through appropriate representatives,
shall meet and negotiate in good faith for the purposes of arriving
at a collective bargaining agreement. In addition, the agency and
the exclusive representative may determine appropriate tech-
niques, consistent with the provisions of section 7119 of this title,
to assist in any negotiation.

(5) The rights of an exclusive representative under the provi-
sions of this subsection shall not be construed to preclude an em-
ployee from—

(A) being represented by an attorney or other representa-
tive, other than the exclusive representative, of the employee’s
own choosing in any grievance or appeal action; or
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(B) exercising grievance or appellate rights established by
law, rule, or regulation;

except in the case of grievance or appeal procedures negotiated
under this chapter.

(b) The duty of an agency and an exclusive representative to
negotiate in good faith under subsection (a) of this section shall in-
clude the obligation—

(1) to approach the negotiations with a sincere resolve to
reach a collective bargaining agreement;

(2) to be represented at the negotiations by duly author-
ized representatives prepared to discuss and negotiate on any
condition of employment;

(3) to meet at reasonable times and convenient places as
frequently as may be necessary, and to avoid unnecessary
delays;

(4) in the case of an agency, to furnish to the exclusive rep-
resentative involved, or its authorized representative, upon re-
quest and, to the extent not prohibited by law, data—

(A) which is normally maintained by the agency in the
regular course of business;

(B) which is reasonably available and necessary for
full and proper discussion, understanding, and negotiation
of subjects within the scope of collective bargaining; and

(C) which does not constitute guidance, advice, coun-
sel, or training provided for management officials or super-
visors, relating to collective bargaining; and
(5) if agreement is reached, to execute on the request of

any party to the negotiation a written document embodying
the agreed terms, and to take such steps as are necessary to
implement such agreement.
(c)(1) An agreement between any agency and an exclusive rep-

resentative shall be subject to approval by the head of the agency.
(2) The head of the agency shall approve the agreement within

30 days from the date the agreement is executed if the agreement
is in accordance with the provisions of this chapter and any other
applicable law, rule, or regulation (unless the agency has granted
an exception to the provision).

(3) If the head of the agency does not approve or disapprove
the agreement within the 30-day period, the agreement shall take
effect and shall be binding on the agency and the exclusive rep-
resentative subject to the provisions of this chapter and any other
applicable law, rule, or regulation.

(4) A local agreement subject to a national or other controlling
agreement at a higher level shall be approved under the procedures
of the controlling agreement or, if none, under regulations pre-
scribed by the agency.

§ 7115. Allotments to representatives
(a) If an agency has received from an employee in an appro-

priate unit a written assignment which authorizes the agency to
deduct from the pay of the employee amounts for the payment of
regular and periodic dues of the exclusive representative of the
unit, the agency shall honor the assignment and make an appro-
priate allotment pursuant to the assignment. Any such allotment
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shall be made at no cost to the exclusive representative or the em-
ployee. Except as provided under subsection (b) of this section, any
such assignment may not be revoked for a period of 1 year.

(b) An allotment under subsection (a) of this section for the de-
duction of dues with respect to any employee shall terminate
when—

(1) the agreement between the agency and the exclusive
representative involved ceases to be applicable to the em-
ployee; or

(2) the employee is suspended or expelled from member-
ship in the exclusive representative.
(c)(1) Subject to paragraph (2) of this subsection, if a petition

has been filed with the Authority by a labor organization alleging
that 10 percent of the employees in an appropriate unit in an agen-
cy have membership in the labor organization, the Authority shall
investigate the petition to determine its validity. Upon certification
by the Authority of the validity of the petition, the agency shall
have a duty to negotiate with the labor organization solely con-
cerning the deduction of dues of the labor organization from the
pay of the members of the labor organization who are employees
in the unit and who make a voluntary allotment for such purpose.

(2)(A) The provisions of paragraph (1) of this subsection shall
not apply in the case of any appropriate unit for which there is an
exclusive representative.

(B) Any agreement under paragraph (1) of this subsection be-
tween a labor organization and an agency with respect to an appro-
priate unit shall be null and void upon the certification of an exclu-
sive representative of the unit.

§ 7116. Unfair labor practices
(a) For the purpose of this chapter, it shall be an unfair labor

practice for an agency—
(1) to interfere with, restrain, or coerce any employee in

the exercise by the employee of any right under this chapter;
(2) to encourage or discourage membership in any labor or-

ganization by discrimination in connection with hiring, tenure,
promotion, or other conditions of employment;

(3) to sponsor, control, or otherwise assist any labor orga-
nization, other than to furnish, upon request, customary and
routine services and facilities if the services and facilities are
also furnished on an impartial basis to other labor organiza-
tions having equivalent status;

(4) to discipline or otherwise discriminate against an em-
ployee because the employee has filed a complaint, affidavit, or
petition, or has given any information or testimony under this
chapter;

(5) to refuse to consult or negotiate in good faith with a
labor organization as required by this chapter;

(6) to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter;

(7) to enforce any rule or regulation (other than a rule or
regulation implementing section 2302 of this title) which is in
conflict with any applicable collective bargaining agreement if
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the agreement was in effect before the date the rule or regula-
tion was prescribed; or

(8) to otherwise fail or refuse to comply with any provision
of this chapter.
(b) For the purpose of this chapter, it shall be an unfair labor

practice for a labor organization—
(1) to interfere with, restrain, or coerce any employee in

the exercise by the employee of any right under this chapter;
(2) to cause or attempt to cause an agency to discriminate

against any employee in the exercise by the employee of any
right under this chapter;

(3) to coerce, discipline, fine, or attempt to coerce a mem-
ber of the labor organization as punishment, reprisal, or for the
purpose of hindering or impeding the member’s work perform-
ance or productivity as an employee or the discharge of the
member’s duties as an employee;

(4) to discriminate against an employee with regard to the
terms or conditions of membership in the labor organization on
the basis of race, color, creed, national origin, sex, age, pref-
erential or nonpreferential civil service status, political affili-
ation, marital status, or handicapping condition;

(5) to refuse to consult or negotiate in good faith with an
agency as required by this chapter;

(6) to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter;

(7)(A) to call, or participate in, a strike, work stoppage, or
slowdown, or picketing of an agency in a labor-management
dispute if such picketing interferes with an agency’s oper-
ations, or

(B) to condone any activity described in subparagraph (A)
of this paragraph by failing to take action to prevent or stop
such activity; or

(8) to otherwise fail or refuse to comply with any provision
of this chapter.

Nothing in paragraph (7) of this subsection shall result in any in-
formational picketing which does not interfere with an agency’s op-
erations being considered as an unfair labor practice.

(c) For the purpose of this chapter it shall be an unfair labor
practice for an exclusive representative to deny membership to any
employee in the appropriate unit represented by such exclusive
representative except for failure—

(1) to meet reasonable occupational standards uniformly
required for admission, or

(2) to tender dues uniformly required as a condition of ac-
quiring and retaining membership.

This subsection does not preclude any labor organization from en-
forcing discipline in accordance with procedures under its constitu-
tion or bylaws to the extent consistent with the provisions of this
chapter.

(d) Issues which can properly be raised under an appeals pro-
cedure may not be raised as unfair labor practices prohibited under
this section. Except for matters wherein, under section 7121(e) and
(f) of this title, an employee has an option of using the negotiated
grievance procedure or an appeals procedure, issues which can be
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raised under a grievance procedure may, in the discretion of the
aggrieved party, be raised under the grievance procedure or as an
unfair labor practice under this section, but not under both proce-
dures.

(e) The expression of any personal view, argument, opinion or
the making of any statement which—

(1) publicizes the fact of a representational election and en-
courages employees to exercise their right to vote in such elec-
tion,

(2) corrects the record with respect to any false or mis-
leading statement made by any person, or

(3) informs employees of the Government’s policy relating
to labor-management relations and representation,

shall not, if the expression contains no threat of reprisal or force
or promise of benefit or was not made under coercive conditions,
(A) constitute an unfair labor practice under any provision of this
chapter, or (B) constitute grounds for the setting aside of any elec-
tion conducted under any provisions of this chapter.

§ 7117. Duty to bargain in good faith; compelling need; duty
to consult

(a)(1) Subject to paragraph (2) of this subsection, the duty to
bargain in good faith shall, to the extent not inconsistent with any
Federal law or any Government-wide rule or regulation, extend to
matters which are the subject of any rule or regulation only if the
rule or regulation is not a Government-wide rule or regulation.

(2) The duty to bargain in good faith shall, to the extent not
inconsistent with Federal law or any Government-wide rule or reg-
ulation, extend to matters which are the subject of any agency rule
or regulation referred to in paragraph (3) of this subsection only if
the Authority has determined under subsection (b) of this section
that no compelling need (as determined under regulations pre-
scribed by the Authority) exists for the rule or regulation.

(3) Paragraph (2) of the subsection applies to any rule or regu-
lation issued by any agency or issued by any primary national sub-
division of such agency, unless an exclusive representative rep-
resents an appropriate unit including not less than a majority of
the employees in the issuing agency or primary national subdivi-
sion, as the case may be, to whom the rule or regulation is applica-
ble.

(b)(1) In any case of collective bargaining in which an exclusive
representative alleges that no compelling need exists for any rule
or regulation referred to in subsection (a)(3) of this section which
is then in effect and which governs any matter at issue in such col-
lective bargaining, the Authority shall determine under paragraph
(2) of this subsection, in accordance with regulations prescribed by
the Authority, whether such a compelling need exists.

(2) For the purpose of this section, a compelling need shall be
determined not to exist for any rule or regulation only if—

(A) the agency, or primary national subdivision, as the
case may be, which issued the rule or regulation informs the
Authority in writing that a compelling need for the rule or reg-
ulation does not exist; or
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(B) the Authority determines that a compelling need for a
rule or regulation does not exist.
(3) A hearing may be held, in the discretion of the Authority,

before a determination is made under this subsection. If a hearing
is held, it shall be expedited to the extent practicable and shall not
include the General Counsel as a party.

(4) The agency, or primary national subdivision, as the case
may be, which issued the rule or regulation shall be a necessary
party at any hearing under this subsection.

(c)(1) Except in any case to which subsection (b) of this section
applies, if an agency involved in collective bargaining with an ex-
clusive representative alleges that the duty to bargain in good faith
does not extend to any matter, the exclusive representative may
appeal the allegation to the Authority in accordance with the provi-
sions of this subsection.

(2) The exclusive representative may, on or before the 15th day
after the date on which the agency first makes the allegation re-
ferred to in paragraph (1) of this subsection, institute an appeal
under this subsection by—

(A) filing a petition with the Authority; and
(B) furnishing a copy of the petition to the head of the

agency.
(3) On or before the 30th day after the date of the receipt by

the head of the agency of the copy of the petition under paragraph
(2)(B) of this subsection, the agency shall—

(A) file with the Authority a statement—
(i) withdrawing the allegation; or
(ii) setting forth in full its reasons supporting the alle-

gation; and
(B) furnish a copy of such statement to the exclusive rep-

resentative.
(4) On or before the 15th day after the date of the receipt by

the exclusive representative of a copy of a statement under para-
graph (3)(B) of this subsection, the exclusive representative shall
file with the Authority its response to the statement.

(5) A hearing may be held in the discretion of the Authority,
before a determination is made under this subsection. If a hearing
is held, it shall not include the General Counsel as a party.

(6) The Authority shall expedite proceedings under this sub-
section to the extent practicable and shall issue to the exclusive
representative and to the agency a written decision on the allega-
tion and specific reasons therefore at the earliest practicable date.

(d)(1) A labor organization which is the exclusive representa-
tive of a substantial number of employees, determined in accord-
ance with criteria prescribed by the Authority, shall be granted
consultation rights by any agency with respect to any Government-
wide rule or regulation issued by the agency effecting any sub-
stantive change in any condition of employment. Such consultation
rights shall terminate when the labor organization no longer meets
the criteria prescribed by the Authority. Any issue relating to a
labor organization’s eligibility for, or continuation of, such consulta-
tion rights shall be subject to determination by the Authority.

(2) A labor organization having consultation rights under para-
graph (1) of this subsection shall—
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(A) be informed of any substantive change in conditions of
employment proposed by the agency, and

(B) shall be permitted reasonable time to present its views
and recommendations regarding the changes.
(3) If any views or recommendations are presented under para-

graph (2) of this subsection to an agency by any labor
organization—

(A) the agency shall consider the views or recommenda-
tions before taking final action on any matter with respect to
which the views or recommendations are presented; and

(B) the agency shall provide the labor organization a writ-
ten statement of the reasons for taking the final action.

§ 7118. Prevention of unfair labor practices
(a)(1) If any agency or labor organization is charged by any

person with having engaged in or engaging in an unfair labor prac-
tice, the General Counsel shall investigate the charge and may
issue and cause to be served upon the agency or labor organization
a complaint. In any case in which the General Counsel does not
issue a complaint because the charge fails to state an unfair labor
practice, the General Counsel shall provide the person making the
charge a written statement of the reasons for not issuing a com-
plaint.

(2) Any complaint under paragraph (1) of this subsection shall
contain a notice—

(A) of the charge;
(B) that a hearing will be held before the Authority (or any

member thereof or before an individual employed by the au-
thority and designated for such purpose); and

(C) of the time and place fixed for the hearing.
(3) The labor organization or agency involved shall have the

right to file an answer to the original and any amended complaint
and to appear in person or otherwise and give testimony at the
time and place fixed in the complaint for the hearing.

(4)(A) Except as provided in subparagraph (B) of this para-
graph, no complaint shall be issued based on any alleged unfair
labor practice which occurred more than 6 months before the filing
of the charge with the Authority.

(B) If the General Counsel determines that the person filing
any charge was prevented from filing the charge during the 6-
month period referred to in subparagraph (A) of this paragraph by
reason of—

(i) any failure of the agency or labor organization against
which the charge is made to perform a duty owed to the per-
son, or

(ii) any concealment which prevented discovery of the al-
leged unfair labor practice during the 6-month period,

the General Counsel may issue a complaint based on the charge if
the charge was filed during the 6-month period beginning on the
day of the discovery by the person of the alleged unfair labor prac-
tice.

(5) The General Counsel may prescribe regulations providing
for informal methods by which the alleged unfair labor practice
may be resolved prior to the issuance of a complaint.
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(6) The Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) shall
conduct a hearing on the complaint not earlier than 5 days after
the date on which the complaint is served. In the discretion of the
individual or individuals conducting the hearing, any person in-
volved may be allowed to intervene in the hearing and to present
testimony. Any such hearing shall, to the extent practicable, be
conducted in accordance with the provisions of subchapter II of
chapter 5 of this title, except that the parties shall not be bound
by rules of evidence, whether statutory, common law, or adopted by
a court. A transcript shall be kept of the hearing. After such a
hearing the Authority, in its discretion, may upon notice receive
further evidence or hear argument.

(7) If the Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) deter-
mines after any hearing on a complaint under paragraph (5) of this
subsection that the preponderance of the evidence received dem-
onstrates that the agency or labor organization named in the com-
plaint has engaged in or is engaging in an unfair labor practice,
then the individual or individuals conducting the hearing shall
state in writing their findings of fact and shall issue and cause to
be served on the agency or labor organization an order—

(A) to cease and desist from any such unfair labor practice
in which the agency or labor organization is engaged;

(B) requiring the parties to renegotiate a collective bar-
gaining agreement in accordance with the order of the Author-
ity and requiring that the agreement, as amended, be given
retroactive effect;

(C) requiring reinstatement of an employee with backpay
in accordance with section 5596 of this title; or

(D) including any combination of the actions described in
subparagraphs (A) through (C) of this paragraph or such other
action as will carry out the purpose of this chapter.

If any such order requires reinstatement of an employee with back-
pay, backpay may be required of the agency (as provided in section
5596 of this title) or of the labor organization, as the case may be,
which is found to have engaged in the unfair labor practice in-
volved.

(8) If the individual or individuals conducting the hearing de-
termine that the preponderance of the evidence received fails to
demonstrate that the agency or labor organization named in the
complaint has engaged in or is engaging in an unfair labor practice,
the individual or individuals shall state in writing their findings of
fact and shall issue an order dismissing the complaint.

(b) In connection with any matter before the Authority in any
proceeding under this section, the Authority may request, in ac-
cordance with the provisions of section 7105(i) of this title, from the
Director of the Office of Personnel Management an advisory opin-
ion concerning the proper interpretation of rules, regulations, or
other policy directives issued by the Office of Personnel Manage-
ment.
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§ 7119. Negotiation impasses; Federal Service Impasses
Panel

(a) The Federal Mediation and Conciliation Service shall pro-
vide services and assistance to agencies and exclusive representa-
tives in the resolution of negotiation impasses. The Service shall
determine under what circumstances and in what manner it shall
provide services and assistance.

(b) If voluntary arrangements, including the services of the
Federal Mediation and Conciliation Service or any other third-
party mediation, fail to resolve a negotiation impasse—

(1) either party may request the Federal Service Impasses
Panel to consider the matter, or

(2) the parties may agree to adopt a procedure for binding
arbitration of the negotiation impasse, but only if the proce-
dure is approved by the Panel.
(c)(1) The Federal Service Impasses Panel is an entity within

the Authority, the function of which is to provide assistance in re-
solving negotiation impasses between agencies and exclusive rep-
resentatives.

(2) The Panel shall be composed of a Chairman and at least
six other members, who shall be appointed by the President, solely
on the basis of fitness to perform the duties and functions involved,
from among individuals who are familiar with Government oper-
ations and knowledgeable in labor-management relations.

(3) Of the original members of the Panel, 2 members shall be
appointed for a term of 1 year, 2 members shall be appointed for
a term of 3 years, and the Chairman and the remaining members
shall be appointed for a term of 5 years. Thereafter each member
shall be appointed for a term of 5 years, except that an individual
chosen to fill a vacancy shall be appointed for the unexpired term
of the member replaced. Any member of the Panel may be removed
by the President.

(4) The Panel may appoint an Executive Director and any
other individuals it may from time to time find necessary for the
proper performance of its duties. Each member of the Panel who
is not an employee (as defined in section 2105 of this title) is enti-
tled to pay at a rate equal to the daily equivalent of the maximum
annual rate of basic pay then currently paid under the General
Schedule for each day he is engaged in the performance of official
business of the Panel, including travel time, and is entitled to trav-
el expenses as provided under section 5703 of this title.

(5)(A) The Panel or its designee shall promptly investigate any
impasse presented to it under subsection (b) of this section. The
Panel shall consider the impasse and shall either—

(i) recommend to the parties procedures for the resolution
of the impasse; or

(ii) assist the parties in resolving the impasse through
whatever methods and procedures, including factfinding and
recommendations, it may consider appropriate to accomplish
the purpose of this section.
(B) If the parties do not arrive at a settlement after assistance

by the Panel under subparagraph (A) of this paragraph, the Panel
may—
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(i) hold hearings;
(ii) administer oaths, take the testimony or deposition of

any person under oath, and issue subpenas as provided in sec-
tion 7132 of this title; and

(iii) take whatever action is necessary and not inconsistent
with this chapter to resolve the impasse.
(C) Notice of any final action of the Panel under this section

shall be promptly served upon the parties, and the action shall be
binding on such parties during the term of the agreement, unless
the parties agree otherwise.

§ 7120. Standards of conduct for labor organizations
(a) An agency shall only accord recognition to a labor organiza-

tion that is free from corrupt influences and influences opposed to
basic democratic principles. Except as provided in subsection (b) of
this section, an organization is not required to prove that it is free
from such influences if it is subject to governing requirements
adopted by the organization or by a national or international labor
organization or federation of labor organizations with which it is
affiliated, or in which it participates, containing explicit and de-
tailed provisions to which it subscribes calling for—

(1) the maintenance of democratic procedures and prac-
tices including provisions for periodic elections to be conducted
subject to recognized safeguards and provisions defining and
securing the right of individual members to participate in the
affairs of the organization, to receive fair and equal treatment
under the governing rules of the organization, and to receive
fair process in disciplinary proceedings;

(2) the exclusion from office in the organization of persons
affiliated with communist or other totalitarian movements and
persons identified with corrupt influences;

(3) the prohibition of business or financial interests on the
part of organization officers and agents which conflict with
their duty to the organization and its members; and

(4) the maintenance of fiscal integrity in the conduct of the
affairs of the organization, including provisions for accounting
and financial controls and regular financial reports or sum-
maries to be made available to members.
(b) Notwithstanding the fact that a labor organization has

adopted or subscribed to standards of conduct as provided in sub-
section (a) of this section, the organization is required to furnish
evidence of its freedom from corrupt influences or influences op-
posed to basic democratic principles if there is reasonable cause to
believe that—

(1) the organization has been suspended or expelled from,
or is subject to other sanction, by a parent labor organization,
or federation of organizations with which it had been affiliated,
because it has demonstrated an unwillingness or inability to
comply with governing requirements comparable in purpose to
those required by subsection (a) of this section; or

(2) the organization is in fact subject to influences that
would preclude recognition under this chapter.
(c) A labor organization which has or seeks recognition as a

representative of employees under this chapter shall file financial
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and other reports with the Assistant Secretary of Labor for Labor
Management Relations, provide for bonding of officials and employ-
ees of the organization, and comply with trusteeship and election
standards.

(d) The Assistant Secretary shall prescribe such regulations as
are necessary to carry out the purposes of this section. Such regula-
tions shall conform generally to the principles applied to labor or-
ganizations in the private sector. Complaints of violations of this
section shall be filed with the Assistant Secretary. In any matter
arising under this section, the Assistant Secretary may require a
labor organization to cease and desist from violations of this section
and require it to take such actions as he considers appropriate to
carry out the policies of this section.

(e) This chapter does not authorize participation in the man-
agement of a labor organization or acting as a representative of a
labor organization by a management official, a supervisor, or a con-
fidential employee, except as specifically provided in this chapter,
or by an employee if the participation or activity would result in
a conflict or apparent conflict of interest or would otherwise be in-
compatible with law or with the official duties of the employee.

(f) In the case of any labor organization which by omission or
commission has willfully and intentionally, with regard to any
strike, work stoppage, or slowdown, violated section 7116(b)(7) of
this title, the Authority shall, upon an appropriate finding by the
Authority of such violation—

(1) revoke the exclusive recognition status of the labor or-
ganization, which shall then immediately cease to be legally
entitled and obligated to represent employees in the unit; or

(2) take any other appropriate disciplinary action.
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SUBCHAPTER III—GRIEVANCES, APPEALS, AND REVIEW

§ 7121. Grievance procedures
(a)(1) Except as provided in paragraph (2) of this subsection,

any collective bargaining agreement shall provide procedures for
the settlement of grievances, including questions of arbitrability.
Except as provided in subsections (d), (e), and (g) of this section,
the procedures shall be the exclusive administrative procedures for
resolving grievances which fall within its coverage.

(2) Any collective bargaining agreement may exclude any mat-
ter from the application of the grievance procedures which are pro-
vided for in the agreement.

(b)(1) Any negotiated grievance procedure referred to in sub-
section (a) of this section shall—

(A) be fair and simple,
(B) provide for expeditious processing, and
(C) include procedures that—

(i) assure an exclusive representative the right, in its
own behalf or on behalf of any employee in the unit rep-
resented by the exclusive representative, to present and
process grievances;

(ii) assure such an employee the right to present a
grievance on the employee’s own behalf, and assure the ex-
clusive representative the right to be present during the
grievance proceeding; and

(iii) provide that any grievance not satisfactorily set-
tled under the negotiated grievance procedure shall be
subject to binding arbitration which may be invoked by ei-
ther the exclusive representative or the agency.

(2)(A) The provisions of a negotiated grievance procedure pro-
viding for binding arbitration in accordance with paragraph
(1)(C)(iii) shall, if or to the extent that an alleged prohibited per-
sonnel practice is involved, allow the arbitrator to order—

(i) a stay of any personnel action in a manner similar to
the manner described in section 1221(c) with respect to the
Merit Systems Protection Board; and

(ii) the taking, by an agency, of any disciplinary action
identified under section 1215(a)(3) that is otherwise within the
authority of such agency to take.
(B) Any employee who is the subject of any disciplinary action

ordered under subparagraph (A)(ii) may appeal such action to the
same extent and in the same manner as if the agency had taken
the disciplinary action absent arbitration.

(c) The preceding subsections of this section shall not apply
with respect to any grievance concerning—

(1) any claimed violation of subchapter III of chapter 73 of
this title (relating to prohibited political activities);

(2) retirement, life insurance, or health insurance;
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(3) a suspension or removal under section 7532 of this
title;

(4) any examination, certification, or appointment; or
(5) the classification of any position which does not result

in the reduction in grade or pay of an employee.
(d) An aggrieved employee affected by a prohibited personnel

practice under section 2302(b)(1) of this title which also falls under
the coverage of the negotiated grievance procedure may raise the
matter under a statutory procedure or the negotiated procedure,
but not both. An employee shall be deemed to have exercised his
option under this subsection to raise the matter under either a
statutory procedure or the negotiated procedure at such time as the
employee timely initiates an action under the applicable statutory
procedure or timely files a grievance in writing, in accordance with
the provisions of the parties’ negotiated procedure, whichever event
occurs first. Selection of the negotiated procedure in no manner
prejudices the right of an aggrieved employee to request the Merit
Systems Protection Board to review the final decision pursuant to
section 7702 of this title in the case of any personnel action that
could have been appealed to the Board, or, where applicable, to re-
quest the Equal Employment Opportunity Commission to review a
final decision in any other matter involving a complaint of discrimi-
nation of the type prohibited by any law administered by the Equal
Employment Opportunity Commission.

(e)(1) Matters covered under sections 4303 and 7512 of this
title which also fall within the coverage of the negotiated grievance
procedure may, in the discretion of the aggrieved employee, be
raised either under the appellate procedures of section 7701 of this
title or under the negotiated grievance procedure, but not both.
Similar matters which arise under other personnel systems appli-
cable to employees covered by this chapter may, in the discretion
of the aggrieved employee, be raised either under the appellate pro-
cedures, if any, applicable to those matters, or under the negotiated
grievance procedure, but not both. An employee shall be deemed to
have exercised his option under this subsection to raise a matter
either under the applicable appellate procedures or under the nego-
tiated grievance procedure at such time as the employee timely
files a notice of appeal under the applicable appellate procedures
or timely files a grievance in writing in accordance with the provi-
sions of the parties’ negotiated grievance procedure, whichever
event occurs first.

(2) In matters covered under sections 4303 and 7512 of this
title which have been raised under the negotiated grievance proce-
dure in accordance with this section, an arbitrator shall be gov-
erned by section 7701(c)(1) of this title, as applicable.

(f) In matters covered under sections 4303 and 7512 of this
title which have been raised under the negotiated grievance proce-
dure in accordance with this section, section 7703 of this title per-
taining to judicial review shall apply to the award of an arbitrator
in the same manner and under the same conditions as if the mat-
ter had been decided by the Board. In matters similar to those cov-
ered under sections 4303 and 7512 of this title which arise under
other personnel systems and which an aggrieved employee has
raised under the negotiated grievance procedure, judicial review of
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an arbitrator’s award may be obtained in the same manner and on
the same basis as could be obtained of a final decision in such mat-
ters raised under applicable appellate procedures.

(g)(1) This subsection applies with respect to a prohibited per-
sonnel practice other than a prohibited personnel practice to which
subsection (d) applies.

(2) An aggrieved employee affected by a prohibited personnel
practice described in paragraph (1) may elect not more than one of
the remedies described in paragraph (3) with respect thereto. For
purposes of the preceding sentence, a determination as to whether
a particular remedy has been elected shall be made as set forth
under paragraph (4).

(3) The remedies described in this paragraph are as follows:
(A) An appeal to the Merit Systems Protection Board

under section 7701.
(B) A negotiated grievance procedure under this section.
(C) Procedures for seeking corrective action under sub-

chapters II and III of chapter 12.
(4) For the purpose of this subsection, a person shall be consid-

ered to have elected—
(A) the remedy described in paragraph (3)(A) if such per-

son has timely filed a notice of appeal under the applicable ap-
pellate procedures;

(B) the remedy described in paragraph (3)(B) if such per-
son has timely filed a grievance in writing, in accordance with
the provisions of the parties’ negotiated procedure; or

(C) the remedy described in paragraph (3)(C) if such per-
son has sought corrective action from the Office of Special
Counsel by making an allegation under section 1214(a)(1).
(h) Settlements and awards under this chapter shall be subject

to the limitations in section 5596(b)(4) of this title.

§ 7122. Exceptions to arbitral awards
(a) Either party to arbitration under this chapter may file with

the Authority an exception to any arbitrator’s award pursuant to
the arbitration (other than an award relating to a matter described
in section 7121(f) of this title). If upon review the Authority finds
that the award is deficient—

(1) because it is contrary to any law, rule, or regulation;
or

(2) on other grounds similar to those applied by Federal
courts in private sector labor-management relations;

the Authority may take such action and make such recommenda-
tions concerning the award as it considers necessary, consistent
with applicable laws, rules, or regulations.

(b) If no exception to an arbitrator’s award is filed under sub-
section (a) of this section during the 30-day period beginning on the
date the award is served on the party, the award shall be final and
binding. An agency shall take the actions required by an arbitra-
tor’s final award. The award may include the payment of backpay
(as provided in section 5596 of this title).
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§ 7123. Judicial review; enforcement
(a) Any person aggrieved by any final order of the Authority

other than an order under—
(1) section 7122 of this title (involving an award by an ar-

bitrator), unless the order involves an unfair labor practice
under section 7118 of this title, or

(2) section 7112 of this title (involving an appropriate unit
determination),

may, during the 60-day period beginning on the date on which the
order was issued, institute an action for judicial review of the
Authority’s order in the United States court of appeals in the cir-
cuit in which the person resides or transacts business or in the
United States Court of Appeals for the District of Columbia.

(b) The Authority may petition any appropriate United States
court of appeals for the enforcement of any order of the Authority
and for appropriate temporary relief or restraining order.

(c) Upon the filing of a petition under subsection (a) of this sec-
tion for judicial review or under subsection (b) of this section for
enforcement, the Authority shall file in the court the record in the
proceedings, as provided in section 2112 of title 28. Upon the filing
of the petition, the court shall cause notice thereof to be served to
the parties involved, and thereupon shall have jurisdiction of the
proceeding and of the question determined therein and may grant
any temporary relief (including a temporary restraining order) it
considers just and proper, and may make and enter a decree af-
firming and enforcing, modifying and enforcing as so modified, or
setting aside in whole or in part the order of the Authority. The
filing of a petition under subsection (a) or (b) of this section shall
not operate as a stay of the Authority’s order unless the court spe-
cifically orders the stay. Review of the Authority’s order shall be
on the record in accordance with section 706 of this title. No objec-
tion that has not been urged before the Authority, or its designee,
shall be considered by the court, unless the failure or neglect to
urge the objection is excused because of extraordinary cir-
cumstances. The findings of the Authority with respect to questions
of fact, if supported by substantial evidence on the record consid-
ered as a whole, shall be conclusive. If any person applies to the
court for leave to adduce additional evidence and shows to the sat-
isfaction of the court that the additional evidence is material and
that there were reasonable grounds for the failure to adduce the
evidence in the hearing before the Authority, or its designee, the
court may order the additional evidence to be taken before the Au-
thority, or its designee, and to be made a part of the record. The
Authority may modify its findings as to the facts, or make new
findings by reason of additional evidence so taken and filed. The
Authority shall file its modified or new findings, which, with re-
spect to questions of fact, if supported by substantial evidence on
the record considered as a whole, shall be conclusive. The Author-
ity shall file its recommendations, if any, for the modification or
setting aside of its original order. Upon the filing of the record with
the court, the jurisdiction of the court shall be exclusive and its
judgment and decree shall be final, except that the judgment and
decree shall be subject to review by the Supreme Court of the
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United States upon writ of certiorari or certification as provided in
section 1254 of title 28.

(d) The Authority may, upon issuance of a complaint as pro-
vided in section 7118 of this title charging that any person has en-
gaged in or is engaging in an unfair labor practice, petition any
United States district court within any district in which the unfair
labor practice in question is alleged to have occurred or in which
such person resides or transacts business for appropriate tem-
porary relief (including a restraining order). Upon the filing of the
petition, the court shall cause notice thereof to be served upon the
person, and thereupon shall have jurisdiction to grant any tem-
porary relief (including a temporary restraining order) it considers
just and proper. A court shall not grant any temporary relief under
this section if it would interfere with the ability of the agency to
carry out its essential functions or if the Authority fails to establish
probable cause that an unfair labor practice is being committed.
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SUBCHAPTER IV—ADMINISTRATIVE AND OTHER
PROVISIONS

§ 7131. Official time
(a) Any employee representing an exclusive representative in

the negotiation of a collective bargaining agreement under this
chapter shall be authorized official time for such purposes, includ-
ing attendance at impasse proceeding, during the time the em-
ployee otherwise would be in a duty status. The number of employ-
ees for whom official time is authorized under this subsection shall
not exceed the number of individuals designated as representing
the agency for such purposes.

(b) Any activities performed by any employee relating to the in-
ternal business of a labor organization (including the solicitation of
membership, elections of labor organization officials, and collection
of dues) shall be performed during the time the employee is in a
non-duty status.

(c) Except as provided in subsection (a) of this section, the Au-
thority shall determine whether any employee participating for, or
on behalf of, a labor organization in any phase of proceedings be-
fore the Authority shall be authorized official time for such purpose
during the time the employee otherwise would be in a duty status.

(d) Except as provided in the preceding subsections of this
section—

(1) any employee representing an exclusive representative,
or

(2) in connection with any other matter covered by this
chapter, any employee in an appropriate unit represented by
an exclusive representative,

shall be granted official time in any amount the agency and the ex-
clusive representative involved agree to be reasonable, necessary,
and in the public interest.

§ 7132. Subpenas
(a) Any member of the Authority, the General Counsel, or the

Panel, any administrative law judge appointed by the Authority
under section 3105 of this title, and any employee of the Authority
designated by the Authority may—

(1) issue subpenas requiring the attendance and testimony
of witnesses and the production of documentary or other evi-
dence from any place in the United States; and

(2) administer oaths, take or order the taking of deposi-
tions, order responses to written interrogatories, examine wit-
nesses, and receive evidence.

No subpena shall be issued under this section which requires the
disclosure of intramanagement guidance, advice, counsel, or train-
ing within an agency or between an agency and the Office of Per-
sonnel Management.
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(b) In the case of contumacy or failure to obey a subpena
issued under subsection (a)(1) of this section, the United States dis-
trict court for the judicial district in which the person to whom the
subpena is addressed resides or is served may issue an order re-
quiring such person to appear at any designated place to testify or
to produce documentary or other evidence. Any failure to obey the
order of the court may be punished by the court as a contempt
thereof.

(c) Witnesses (whether appearing voluntarily or under sub-
pena) shall be paid the same fee and mileage allowances which are
paid subpenaed witnesses in the courts of the United States.

§ 7133. Compilation and publication of data
(a) The Authority shall maintain a file of its proceedings and

copies of all available agreements and arbitration decisions, and
shall publish the texts of its decisions and the actions taken by the
Panel under section 7119 of this title.

(b) All files maintained under subsection (a) of this section
shall be open to inspection and reproduction in accordance with the
provisions of sections 552 and 552a of this title.

§ 7134. Regulations
The Authority, the General Counsel, the Federal Mediation

and Conciliation Service, the Assistant Secretary of Labor for
Labor Management Relations, and the Panel shall each prescribe
rules and regulations to carry out the provisions of this chapter ap-
plicable to each of them, respectively. Provisions of subchapter II
of chapter 5 of this title shall be applicable to the issuance, revi-
sion, or repeal of any such rule or regulation.

§ 7135. Continuation of existing laws, recognitions, agree-
ments, and procedures

(a) Nothing contained in this chapter shall preclude—
(1) the renewal or continuation of an exclusive recognition,

certification of an exclusive representative, or a lawful agree-
ment between an agency and an exclusive representative of its
employees, which is entered into before the effective date of
this chapter; or

(2) the renewal, continuation, or initial according of rec-
ognition for units of management officials or supervisors rep-
resented by labor organizations which historically or tradition-
ally represent management officials or supervisors in private
industry and which hold exclusive recognition for units of such
officials or supervisors in any agency on the effective date of
this chapter.
(b) Policies, regulations, and procedures established under and

decisions issued under Executive Orders 11491, 11616, 11636,
11787, and 11838, or under any other Executive order, as in effect
on the effective date of this chapter, shall remain in full force and
effect until revised or revoked by the President, or unless super-
seded by specific provisions of this chapter or by regulations or de-
cisions issued pursuant to this chapter.
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CHAPTER 72—ANTIDISCRIMINATION; RIGHT TO
PETITION CONGRESS

SUBCHAPTER I—ANTIDISCRIMINATION IN EMPLOYMENT
Sec.
7201. Antidiscrimination policy; minority recruitment program.
7202. Marital status.
7203. Handicapping condition.
7204. Other prohibitions.

SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION CONGRESS
7211. Employees’ right to petition Congress

SUBCHAPTER I—ANTIDISCRIMINATION IN EMPLOYMENT

§ 7201. Antidiscrimination policy; minority recruitment pro-
gram

(a) For the purpose of this section—
(1) ‘‘underrepresentation’’ means a situation in which the

number of members of a minority group designation (deter-
mined by the Equal Employment Opportunity Commission in
consultation with the Office of Personnel Management, on the
basis of the policy set forth in subsection (b) of this section)
within a category of civil service employment constitutes a
lower percentage of the total number of employees within the
employment category than the percentage that the minority
constituted within the labor force of the United States, as de-
termined under the most recent decennial or mid-decade cen-
sus, or current population survey, under title 13, and

(2) ‘‘category of civil service employment’’ means—
(A) each grade of the General Schedule described in

section 5104 of this title;
(B) each position subject to subchapter IV of chapter

53 of this title;
(C) such occupational, professional, or other groupings

(including occupational series) within the categories estab-
lished under subparagraphs (A) and (B) of this paragraph
as the Office determines appropriate.

(b) It is the policy of the United States to insure equal employ-
ment opportunities for employees without discrimination because of
race, color, religion, sex, or national origin. The President shall use
his existing authority to carry out this policy.

(c) Not later than 180 days after the date of the enactment of
the Civil Service Reform Act of 1978, the Office of Personnel Man-
agement shall, by regulation, implement a minority recruitment
program which shall provide, to the maximum extent practicable—

(1) that each Executive agency conduct a continuing pro-
gram for the recruitment of members of minorities for positions
in the agency to carry out the policy set forth in subsection (b)
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in a manner designed to eliminate underrepresentation of mi-
norities in the various categories of civil service employment
within the Federal service, with special efforts directed at re-
cruiting in minority communities, in educational institutions,
and from other sources from which minorities can be recruited;
and

(2) that the Office conduct a continuing program of—
(A) assistance to agencies in carrying out programs

under paragraph (1) of this subsection, and
(B) evaluation and oversight and such recruitment

programs to determine their effectiveness in eliminating
such minority underrepresentation.

(d) Not later than 60 days after the date of the enactment of
the Civil Service Reform Act of 1978, the Equal Employment Op-
portunity Commission shall—

(1) establish the guidelines proposed to be used in carrying
out the program required under subsection (c) of this section;
and

(2) make determinations of underrepresentation which are
proposed to be used initially under such program; and

(3) transmit to the Executive agencies involved, to the Of-
fice of Personnel Management, and to the Congress the deter-
minations made under paragraph (2) of this subsection.
(e) Not later than January 31 of each year, the Office shall pre-

pare and transmit to each House of the Congress a report on the
activities of the Office and of Executive agencies under subsection
(c) of this section, including the affirmative action plans submitted
under section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e–
16), the personnel data file maintained by the Office of Personnel
Management, and any other data necessary to evaluate the effec-
tiveness of the program for each category of civil service employ-
ment and for each minority group designation, for the preceding
fiscal year, together with recommendations for administrative or
legislative action the Office considers appropriate.

§ 7202. Marital status
(a) The President may prescribe rules which shall prohibit, as

nearly as conditions of good administration warrant, discrimination
because of marital status in an Executive agency or in the competi-
tive service.

(b) Regulations prescribed under any provision of this title, or
under any other provision of law, granting benefits to employees,
shall provide the same benefits for a married female employee and
her spouse and children as are provided for a married male em-
ployee and his spouse and children.

(c) Notwithstanding any other provision of law, any provision
of law providing a benefit to a male Federal employee or to his
spouse or family shall be deemed to provide the same benefit to a
female Federal employee or to her spouse or family.

§ 7203. Handicapping condition
The President may prescribe rules which shall prohibit, as

nearly as conditions of good administration warrant, discrimination
because of handicapping condition in an Executive agency or in the
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competitive service with respect to a position the duties of which,
in the opinion of the Office of Personnel Management, can be per-
formed efficiently by an individual with a handicapping condition,
except that the employment may not endanger the health or safety
of the individual or others.

§ 7204. Other prohibitions
[(a) Repealed. Public Law 90–83, § 1(44), September 11, 1967,

81 Stat. 208.]
(b) In the administration of chapter 51, subchapters III and IV

of chapter 53, and sections 305 and 3324 of this title, discrimina-
tions because of race, color, creed, sex, or marital status is prohib-
ited with respect to an individual or a position held by an indi-
vidual.

(c) The Office of Personnel Management may prescribe regula-
tions necessary for the administration of subsection (b) of this sec-
tion.
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SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION
CONGRESS

§ 7211. Employees’ right to petition Congress
The right of employees, individually or collectively, to petition

Congress or a Member of Congress, or to furnish information to ei-
ther House of Congress, or to a committee or Member thereof, may
not be interfered with or denied.
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CHAPTER 73—SUITABILITY, SECURITY, AND CONDUCT

SUBCHAPTER I—REGULATION OF CONDUCT
Sec.
7301. Presidential regulations.

SUBCHAPTER II—EMPLOYMENT LIMITATIONS
7311. Loyalty and striking.
7312. Employment and clearance; individuals removed for national security.
7313. Riots and civil disorders.

SUBCHAPTER III—POLITICAL ACTIVITIES
7321. Political participation.
7322. Definitions.
7323. Political activity authorized; prohibitions.
7324. Political activities on duty; prohibition.
7325. Political activity permitted; employees residing in certain municipalities.
7326. Penalties.

SUBCHAPTER IV—FOREIGN GIFTS AND DECORATIONS
[7341. Repealed.]
7342. Receipt and disposition of foreign gifts and decorations.

SUBCHAPTER V—MISCONDUCT
7351. Gifts to superiors.
7352. Excessive and habitual use of intoxicants.
7353. Gifts to Federal employees.

SUBCHAPTER VI—DRUG ABUSE, ALCOHOL ABUSE, AND ALCOHOLISM
7361. Drug abuse.
7362. Alcohol abuse and alcoholism.
7363. Reports to Congress.

SUBCHAPTER VII—MANDATORY REMOVAL FROM EMPLOYMENT OF
CONVICTED LAW ENFORCEMENT OFFICERS

7371. Mandatory removal from employment of law enforcement officers convicted
of felonies.

SUBCHAPTER I—REGULATION OF CONDUCT

§ 7301. Presidential regulations
The President may prescribe regulations for the conduct of em-

ployees in the executive branch.
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SUBCHAPTER II—EMPLOYMENT LIMITATIONS

§ 7311. Loyalty and striking
An individual may not accept or hold a position in the Govern-

ment of the United States or the government of the District of Co-
lumbia if he—

(1) advocates the overthrow of our constitutional form of
government;

(2) is a member of an organization that he knows advo-
cates the overthrow of our constitutional form of government;

(3) participates in a strike, or asserts the right to strike,
against the Government of the United States or the govern-
ment of the District of Columbia; or

(4) is a member of an organization of employees of the
Government of the United States or of individuals employed by
the government of the District of Columbia that he knows as-
serts the right to strike against the Government of the United
States or the government of the District of Columbia.

§ 7312. Employment and clearance; individuals removed for
national security

Removal under section 7532 of this title does not affect the
right of an individual so removed to seek or accept employment in
an agency of the United States other than the agency from which
removed. However, the appointment of an individual so removed
may be made only after the head of the agency concerned has con-
sulted with the Office of Personnel Management. The Office, on
written request of the head of the agency or the individual so re-
moved, may determine whether the individual is eligible for em-
ployment in an agency other than the agency from which removed.

§ 7313. Riots and civil disorders
(a) An individual convicted by any Federal, State, or local court

of competent jurisdiction of—
(1) inciting a riot or civil disorder;
(2) organizing, promoting, encouraging, or participating in

a riot or civil disorder;
(3) aiding or abetting any person in committing any of-

fense specified in clause (1) or (2); or
(4) any offense determined by the head of the employing

agency to have been committed in furtherance of, or while par-
ticipating in, a riot or civil disorder;

shall, if the offense for which he is convicted is a felony, be ineli-
gible to accept or hold any position in the Government of the
United States or in the government of the District of Columbia for
the five years immediately following the date upon which his con-
viction becomes final. Any such individual holding a position in the
Government of the United States or the government of the District
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of Columbia on the date his conviction becomes final shall be re-
moved from such position.

(b) For the purposes of this section, ‘‘felony’’ means any offense
for which imprisonment is authorized for a term exceeding one
year.
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SUBCHAPTER III—POLITICAL ACTIVITIES

§ 7321. Political participation
It is the policy of the Congress that employees should be en-

couraged to exercise fully, freely, and without fear of penalty or re-
prisal, and to the extent not expressly prohibited by law, their
right to participate or to refrain from participating in the political
processes of the Nation.

§ 7322. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means any individual, other than the Presi-
dent and the Vice President, employed or holding office in—

(A) an Executive agency other than the General Ac-
counting Office;

(B) a position within the competitive service which is
not in an Executive agency; or

(C) the government of the District of Columbia, other
than the Mayor or a member of the City Council or the Re-
corder of Deeds;

but does not include a member of the uniformed services;
(2) ‘‘partisan political office’’ means any office for which

any candidate is nominated or elected as representing a party
any of whose candidates for Presidential elector received votes
in the last preceding election at which Presidential electors
were selected, but shall exclude any office or position within a
political party or affiliated organization; and

(3) ‘‘political contribution’’—
(A) means any gift, subscription, loan, advance, or de-

posit of money or anything of value, made for any political
purpose;

(B) includes any contract, promise, or agreement, ex-
press or implied, whether or not legally enforceable, to
make a contribution for any political purpose;

(C) includes any payment by any person, other than a
candidate or a political party or affiliated organization, of
compensation for the personal services of another person
which are rendered to any candidate or political party or
affiliated organization without charge for any political pur-
pose; and

(D) includes the provision of personal services for any
political purpose.

§ 7323. Political activity authorized; prohibitions
(a) Subject to the provisions of subsection (b), an employee may

take an active part in political management or in political cam-
paigns, except an employee may not—
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(1) use his official authority or influence for the purpose of
interfering with or affecting the result of an election;

(2) knowingly solicit, accept, or receive a political contribu-
tion from any person, unless such person is—

(A) a member of the same Federal labor organization
as defined under section 7103(4) of this title or a Federal
employee organization which as of the date of enactment
of the Hatch Act Reform Amendments of 1993 had a multi-
candidate political committee (as defined under section
315(a)(4) of the Federal Election Campaign Act of 1971 (2
U.S.C. 441a(a)(4)));

(B) not a subordinate employee; and
(C) the solicitation is for a contribution to the multi-

candidate political committee (as defined under section
315(a)(4) of the Federal Election Campaign Act of 1971 (2
U.S.C. 441a(a)(4))) of such Federal labor organization as
defined under section 7103(4) of this title or a Federal em-
ployee organization which as of the date of the enactment
of the Hatch Act Reform Amendments of 1993 had a multi-
candidate political committee (as defined under section
315(a)(4) of the Federal Election Campaign Act of 1971 (2
U.S.C. 441a(a)(4))); or
(3) run for the nomination or as a candidate for election to

a partisan political office; or
(4) knowingly solicit or discourage the participation in any

political activity of any person who—
(A) has an application for any compensation, grant,

contract, ruling, license, permit, or certificate pending be-
fore the employing office of such employee; or

(B) is the subject of or a participant in an ongoing
audit, investigation, or enforcement action being carried
out by the employing office of such employee.

(b)(1) An employee of the Federal Election Commission (except
one appointed by the President, by and with the advice and consent
of the Senate), may not request or receive from, or give to, an em-
ployee, a Member of Congress, or an officer of a uniformed service
a political contribution.

(2)(A) No employee described under subparagraph (B) (except
one appointed by the President, by and with the advice and consent
of the Senate), may take an active part in political management or
political campaigns.

(B) The provisions of subparagraph (A) shall apply to—
(i) an employee of—

(I) the Federal Election Commission or the Election
Assistance Commission;

(II) the Federal Bureau of Investigation;
(III) the Secret Service;
(IV) the Central Intelligence Agency;
(V) the National Security Council;
(VI) the National Security Agency;
(VII) the Defense Intelligence Agency;
(VIII) the Merit Systems Protection Board;
(IX) the Office of Special Counsel;
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(X) the Office of Criminal Investigation of the Internal
Revenue Service;

(XI) the Office of Investigative Programs of the United
States Customs Service;

(XII) the Office of Law Enforcement of the Bureau of
Alcohol, Tobacco, and Firearms; or

(XIII) the National Imagery and Mapping Agency; or
(ii) a person employed in a position described under section

3132(a)(4), 5372, 5372a, or 5372b of title 5, United States
Code.
(3) No employee of the Criminal Division of the Department of

Justice (except one appointed by the President, by and with the ad-
vice and consent of the Senate), may take an active part in political
management or political campaigns.

(4) For purposes of this subsection, the term ‘‘active part in po-
litical management or in a political campaign’’ means those acts of
political management or political campaigning which were prohib-
ited for employees of the competitive service before July 19, 1940,
by determinations of the Civil Service Commission under the rules
prescribed by the President.

(c) An employee retains the right to vote as he chooses and to
express his opinion on political subjects and candidates.

§ 7324. Political activities on duty; prohibition
(a) An employee may not engage in political activity—

(1) while the employee is on duty;
(2) in any room or building occupied in the discharge of of-

ficial duties by an individual employed or holding office in the
Government of the United States or any agency or instrumen-
tality thereof;

(3) while wearing a uniform or official insignia identifying
the office or position of the employee; or

(4) using any vehicle owned or leased by the Government
of the United States or any agency or instrumentality thereof.
(b)(1) An employee described in paragraph (2) of this sub-

section may engage in political activity otherwise prohibited by
subsection (a) if the costs associated with that political activity are
not paid for by money derived from the Treasury of the United
States.

(2) Paragraph (1) applies to an employee—
(A) the duties and responsibilities of whose position con-

tinue outside normal duty hours and while away from the nor-
mal duty post; and

(B) who is—
(i) an employee paid from an appropriation for the Ex-

ecutive Office of the President; or
(ii) an employee appointed by the President, by and

with the advice and consent of the Senate, whose position
is located within the United States, who determines poli-
cies to be pursued by the United States in relations with
foreign powers or in the nationwide administration of Fed-
eral laws.
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§ 7325. Political activity permitted; employees residing in
certain municipalities

The Office of Personnel Management may prescribe regulations
permitting employees, without regard to the prohibitions in para-
graphs (2) and (3) of section 7323(a) and paragraph (2) of section
7323(b) of this title, to take an active part in political management
and political campaigns involving the municipality or other polit-
ical subdivision in which they reside, to the extent the Office con-
siders it to be in their domestic interest, when—

(1) the municipality or political subdivision is in Maryland
or Virginia and in the immediate vicinity of the District of Co-
lumbia, or is a municipality in which the majority of voters are
employed by the Government of the United States; and

(2) the Office determines that because of special or un-
usual circumstances which exist in the municipality or political
subdivision it is in the domestic interest of the employees and
individuals to permit that political participation.

§ 7326. Penalties
An employee or individual who violates section 7323 or 7324

of this title shall be removed from his position, and funds appro-
priated for the position from which removed thereafter may not be
used to pay the employee or individual. However, if the Merit Sys-
tem Protection Board finds by unanimous vote that the violation
does not warrant removal, a penalty of not less than 30 days’ sus-
pension without pay shall be imposed by direction of the Board.
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SUBCHAPTER IV—FOREIGN GIFTS AND DECORATIONS

[§ 7341. Repealed. Public Law 90–83, § 1(45)(B), September
11, 1967, 81 Stat. 208.]

§ 7342. Receipt and disposition of foreign gifts and decora-
tions

(a) For the purpose of this section—
(1) ‘‘employee’’ means—

(A) an employee as defined by section 2105 of this title
and an officer or employee of the United States Postal
Service or of the Postal Rate Commission;

(B) an expert or consultant who is under contract
under section 3109 of this title with the United States or
any agency, department, or establishment thereof, includ-
ing, in the case of an organization performing services
under such section, any individual involved in the perform-
ance of such services;

(C) an individual employed by, or occupying an office
or position in, the government of a territory or possession
of the United States or the government of the District of
Columbia;

(D) a member of a uniformed service;
(E) the President and the Vice President;
(F) a Member of Congress as defined by section 2106

of this title (except the Vice President) and any Delegate
to the Congress; and

(G) the spouse of an individual described in subpara-
graphs (A) through (F) (unless such individual and his or
her spouse are separated) or a dependent (within the
meaning of section 152 of the Internal Revenue Code of
1954) of such an individual, other than a spouse or de-
pendent who is an employee under subparagraphs (A)
through (F);
(2) ‘‘foreign government’’ means—

(A) any unit of foreign governmental authority, includ-
ing any foreign national, State, local, and municipal gov-
ernment;

(B) any international or multinational organization
whose membership is composed of any unit of foreign gov-
ernment described in subparagraph (A); and

(C) any agent or representative of any such unit or
such organization, while acting as such;
(3) ‘‘gift’’ means a tangible or intangible present (other

than a decoration) tendered by, or received from, a foreign gov-
ernment;
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(4) ‘‘decoration’’ means an order, device, medal, badge, in-
signia, emblem, or award tendered by, or received from, a for-
eign government;

(5) ‘‘minimal value’’ means a retail value in the United
States at the time of acceptance of $100 or less, except that—

(A) on January 1, 1981, and at 3 year intervals there-
after, ‘‘minimal value’’ shall be redefined in regulations
prescribed by the Administrator of General Services, in
consultation with the Secretary of State, to reflect changes
in the consumer price index for the immediately preceding
3-year period; and

(B) regulations of an employing agency may define
‘‘minimal value’’ for its employees to be less than the value
established under this paragraph; and
(6) ‘‘employing agency’’ means—

(A) the Committee on Standards of Official Conduct of
the House of Representatives, for Members and employees
of the House of Representatives, except that those respon-
sibilities specified in subsections (c)(2)(A), (e)(1), and
(g)(2)(B) shall be carried out by the Clerk of the House;

(B) the Select Committee on Ethics of the Senate, for
Senators and employees of the Senate, except that those
responsibilities (other than responsibilities involving ap-
proval of the employing agency) specified in subsections
(c)(2), (d), and (g)(2)(B) shall be carried out by the Sec-
retary of the Senate;

(C) the Administrative Office of the United States
Courts, for judges and judicial branch employees; and

(D) the department, agency, office, or other entity in
which an employee is employed, for other legislative
branch employees and for all executive branch employees.

(b) An employee may not—
(1) request or otherwise encourage the tender of a gift or

decoration; or
(2) accept a gift or decoration, other than in accordance

with the provisions of subsections (c) and (d).
(c)(1) The Congress consents to—

(A) the accepting and retaining by an employee of a gift of
minimal value tendered and received as a souvenir or mark of
courtesy; and

(B) the accepting by an employee of a gift of more than
minimal value when such gift is in the nature of an edu-
cational scholarship or medical treatment or when it appears
that to refuse the gift would likely cause offense or embarrass-
ment or otherwise adversely affect the foreign relations of the
United States, except that—

(i) a tangible gift of more than minimal value is
deemed to have been accepted on behalf of the United
States and, upon acceptance, shall become the property of
the United States; and

(ii) an employee may accept gifts of travel or expenses
for travel taking place entirely outside the United States
(such as transportation, food, and lodging) of more than
minimal value if such acceptance is appropriate, consistent
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with the interests of the United States, and permitted by
the employing agency and any regulations which may be
prescribed by the employing agency.

(2) Within 60 days after accepting a tangible gift of more than
minimal value (other than a gift described in paragraph (1)(B)(ii)),
an employee shall—

(A) deposit the gift for disposal with his or her employing
agency; or

(B) subject to the approval of the employing agency, de-
posit the gift with that agency for official use.

Within 30 days after terminating the official use of a gift under
subparagraph (B), the employing agency shall forward the gift to
the Administrator of General Services in accordance with sub-
section (e)(1) or provide for its disposal in accordance with sub-
section (e)(2).

(3) When an employee deposits a gift of more than minimal
value for disposal or for official use pursuant to paragraph (2), or
within 30 days after accepting travel or travel expenses as provided
in paragraph (1)(B)(ii) unless such travel or travel expenses are ac-
cepted in accordance with specific instructions of his or her employ-
ing agency, the employee shall file a statement with his or her em-
ploying agency or its delegate containing the information pre-
scribed in subsection (f) for that gift.

(d) The Congress consents to the accepting, retaining, and
wearing by an employee of a decoration tendered in recognition of
active field service in time of combat operations or awarded for
other outstanding or unusually meritorious performance, subject to
the approval of the employing agency of such employee. Without
this approval, the decoration is deemed to have been accepted on
behalf of the United States, shall become the property of the
United States, and shall be deposited by the employee, within sixty
days of acceptance, with the employing agency for official use, for
forwarding to the Administrator of General Services for disposal in
accordance with subsection (e)(1), or for disposal in accordance with
subsection (e)(2).

(e)(1) Except as provided in paragraph (2), gifts and decora-
tions that have been deposited with an employing agency for dis-
posal shall be (A) returned to the donor, or (B) forwarded to the
Administrator of General Services for transfer, donation, or other
disposal in accordance with the provisions of subtitle I of title 40
and title III of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.). However, no gift or decoration
that has been deposited for disposal may be sold without the ap-
proval of the Secretary of State, upon a determination that the sale
will not adversely affect the foreign relations of the United States.
Gifts and decorations may be sold by negotiated sale.

(2) Gifts and decorations received by a Senator or an employee
of the Senate that are deposited with the Secretary of the Senate
for disposal, or are deposited for an official use which has termi-
nated, shall be disposed of by the Commission on Arts and Antiq-
uities of the United States Senate. Any such gift or decoration, may
be returned by the Commission to the donor or may be transferred
or donated by the Commission, subject to such terms and condi-
tions as it may prescribe, (A) to an agency or instrumentality of (i)
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the United States, (ii) a State, territory, or possession of the United
States, or a political subdivision of the foregoing, or (iii) the District
of Columbia, or (B) to an organization described in section 501(c)(3)
of the Internal Revenue Code of 1954 which is exempt from tax-
ation under section 501(a) of such Code. Any such gift or decoration
not disposed of as provided in the preceding sentence shall be for-
warded to the Administrator of General Services for disposal in ac-
cordance with paragraph (1). If the Administrator does not dispose
of such gift or decoration within one year, he shall, at the request
of the Commission, return it to the Commission and the Commis-
sion may dispose of such gift or decoration in such manner as it
considers proper, except that such gift or decoration may be sold
only with the approval of the Secretary of State upon a determina-
tion that the sale will not adversely affect the foreign relations of
the United States.

(f)(1) Not later than January 31 of each year, each employing
agency or its delegate shall compile a listing of all statements filed
during the preceding year by the employees of that agency pursu-
ant to subsection (c)(3) and shall transmit such listing to the Sec-
retary of State who shall publish a comprehensive listing of all
such statements in the Federal Register.

(2) Such listings shall include for each tangible gift reported—
(A) the name and position of the employee;
(B) a brief description of the gift and the circumstances

justifying acceptance;
(C) the identity, if known, of the foreign government and

the name and position of the individual who presented the gift;
(D) the date of acceptance of the gift;
(E) the estimated value in the United States of the gift at

the time of acceptance; and
(F) disposition or current location of the gift.

(3) Such listings shall include for each gift of travel or travel
expenses—

(A) the name and position of the employee;
(B) a brief description of the gift and the circumstances

justifying acceptance; and
(C) the identity, if known, of the foreign government and

the name and position of the individual who presented the gift.
(4) In transmitting such listings for the Central Intelligence

Agency, the Director of Central Intelligence may delete the infor-
mation described in subparagraphs (A) and (C) of paragraphs (2)
and (3) if the Director certifies in writing to the Secretary of State
that the publication of such information could adversely affect
United States intelligence sources.

(g)(1) Each employing agency shall prescribe such regulations
as may be necessary to carry out the purpose of this section. For
all employing agencies in the executive branch, such regulations
shall be prescribed pursuant to guidance provided by the Secretary
of State. These regulations shall be implemented by each employ-
ing agency for its employees.

(2) Each employing agency shall—
(A) report to the Attorney General cases in which there is

reason to believe that an employee has violated this section;
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(B) establish a procedure for obtaining an appraisal, when
necessary, of the value of gifts; and

(C) take any other actions necessary to carry out the pur-
pose of this section.
(h) The Attorney General may bring a civil action in any dis-

trict court of the United States against any employee who know-
ingly solicits or accepts a gift from a foreign government not con-
sented to by this section or who fails to deposit or report such gift
as required by this section. The court in which such action is
brought may assess a penalty against such employee in any
amount not to exceed the retail value of the gift improperly solic-
ited or received plus $5,000.

(i) The President shall direct all Chiefs of a United States Dip-
lomatic Mission to inform their host governments that it is a gen-
eral policy of the United States Government to prohibit United
States Government employees from receiving gifts or decorations of
more than minimal value.

(j) Nothing in this section shall be construed to derogate any
regulation prescribed by any employing agency which provides for
more stringent limitations on the receipt of gifts and decorations by
its employees.

(k) The provisions of this section do not apply to grants and
other forms of assistance to which section 108A of the Mutual Edu-
cational and Cultural Exchange Act of 1961 applies.
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SUBCHAPTER V—MISCONDUCT

§ 7351. Gifts to superiors
(a) An employee may not—

(1) solicit a contribution from another employee for a gift
to an official superior;

(2) make a donation as a gift or give a gift to an official
superior; or

(3) accept a gift from an employee receiving less pay than
himself.
(b) An employee who violates this section shall be subject to

appropriate disciplinary action by the employing agency or entity.
(c) Each supervising ethics office (as defined in section

7353(d)(1)) is authorized to issue regulations implementing this
section, including regulations exempting voluntary gifts or con-
tributions that are given or received for special occasions such as
marriage or retirement or under other circumstances in which gifts
are traditionally given or exchanged.

§ 7352. Excessive and habitual use of intoxicants
An individual who habitually uses intoxicating beverages to ex-

cess may not be employed in the competitive service.

§ 7353. Gifts to Federal employees
(a) Except as permitted by subsection (b), no Member of Con-

gress or officer or employee of the executive, legislative, or judicial
branch shall solicit or accept anything of value from a person—

(1) seeking official action from, doing business with, or (in
the case of executive branch officers and employees) conducting
activities regulated by, the individual’s employing entity; or

(2) whose interests may be substantially affected by the
performance or nonperformance of the individual’s official du-
ties.
(b)(1) Each supervising ethics office is authorized to issue rules

or regulations implementing the provisions of this section and pro-
viding for such reasonable exceptions as may be appropriate.

(2)(A) Subject to subparagraph (B), a Member, officer, or em-
ployee may accept a gift pursuant to rules or regulations estab-
lished by such individual’s supervising ethics office pursuant to
paragraph (1).

(B) No gift may be accepted pursuant to subparagraph (A) in
return for being influenced in the performance of any official act.

(3) Nothing in this section precludes a Member, officer, or em-
ployee from accepting gifts on behalf of the United States Govern-
ment or any of its agencies in accordance with statutory authority.

(4) Nothing in this section precludes an employee of a private
sector organization, while assigned to an agency under chapter 37,
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from continuing to receive pay and benefits from such organization
in accordance with such chapter.

(c) A Member of Congress or an officer or employee who vio-
lates this section shall be subject to appropriate disciplinary and
other remedial action in accordance with any applicable laws Exec-
utive orders, and rules or regulations.

(d) For purposes of this section—
(1) the term ‘‘supervising ethics office’’ means—

(A) the Committee on Standards of Official conduct of
the House of Representatives or the House of Representa-
tives as a whole, for Members, officers, and employees of
the House of Representatives;

(B) the Select Committee on Ethics of the Senate, or
the Senate as a whole, for Senators, officers, and employ-
ees of the Senate;

(C) the Judicial Conference of the United States for
judges and judicial branch officers and employees;

(D) the Office of Government Ethics for all executive
branch officers and employees; and

(E) in the case of legislative branch officers and em-
ployees other than those specified in subparagraphs (A)
and (B), the committee referred to in either such subpara-
graph to which reports filed by such officers and employees
under title I of the Ethics in Government Act of 1978 are
transmitted under such title, except that the authority of
this section may be delegated by such committee with re-
spect to such officers and employees; and
(2) the term ‘‘officer or employee’’ means an individual

holding an appointive or elective position in the executive, leg-
islative, or judicial branch of Government, other than a Mem-
ber of Congress.
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SUBCHAPTER VI—DRUG ABUSE, ALCOHOL ABUSE, AND
ALCOHOLISM

§ 7361. Drug abuse
(a) The Office of Personnel Management shall be responsible

for developing, in cooperation with the President, with the Sec-
retary of Health and Human Services (acting through the National
Institute on Drug Abuse), and with other agencies, and in accord-
ance with applicable provisions of this subchapter, appropriate pre-
vention, treatment, and rehabilitation programs and services for
drug abuse among employees. Such agencies are encouraged to ex-
tend, to the extent feasible, such programs and services to the fam-
ilies of employees and to employees who have family members who
are drug abusers. Such programs and services shall make optimal
use of existing governmental facilities, services, and skills.

(b) Section 527 of the Public Health Service Act (42 U.S.C.
290ee–3), relating to confidentiality of records, and any regulations
prescribed thereunder, shall apply with respect to records main-
tained for the purpose of carrying out this section.

(c) Each agency shall, with respect to any programs or services
provided by such agency, submit such written reports as the Office
may require in connection with any report required under section
7363 of this title.

(d) For the purpose of this section, the term ‘‘agency’’ means
an Executive agency.

§ 7362. Alcohol abuse and alcoholism
(a) The Office of Personnel Management shall be responsible

for developing, in cooperation with the Secretary of Health and
Human Services and with other agencies, and in accordance with
applicable provisions of this subpart, appropriate prevention, treat-
ment, and rehabilitation programs and services for alcohol abuse
and alcoholism among employees. Such agencies are encouraged to
extend, to the extent feasible, such programs and services to the
families of alcoholic employees and to employees who have family
members who are alcoholics. Such programs and services shall
make optimal use of existing governmental facilities, services, and
skills.

(b) Section 523 of the Public Health Service Act (42 U.S.C.
290dd–3), relating to confidentiality of records, and any regula-
tions, prescribed thereunder, shall apply with respect to records
maintained for the purpose of carrying out this section.

(c) Each agency shall, with respect to any programs or services
provided by such agency, submit such written reports as the Office
may require in connection with any report required under section
7363 of this title.

(d) For the purpose of this section, the term ‘‘agency’’ means
an Executive agency.
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§ 7363. Reports to Congress
(a) The Office of Personnel Management shall, within 6 months

after the date of the enactment of the Federal Employee Substance
Abuse Education and Treatment Act of 1986 and annually there-
after, submit to each House of Congress a report containing mat-
ters described in subsection (b).

(b) Each report under this section shall include—
(1) a description of any programs or services provided

under section 7361 or 7362 of this title, including the costs as-
sociated with each such program or service and the source and
adequacy of any funding such program or service;

(2) a description of the levels of participation in each pro-
gram and service provided under section 7361 or 7362 of this
title, and the effectiveness of such programs and services;

(3) a description of the training and qualifications required
of the personnel providing any program or service under sec-
tion 7361 or 7362 of this title;

(4) a description of the training given to supervisory per-
sonnel in connection with recognizing the symptoms of drug or
alcohol abuse and the procedures (including those relating to
confidentiality) under which individuals are referred for treat-
ment, rehabilitation, or other assistance;

(5) any recommendations or legislation considered appro-
priate by the Office and any proposed administrative actions;
and

(6) information describing any other related activities
under section 7904 of this title, and any other matter which
the Office considers appropriate.



567

SUBCHAPTER VII—MANDATORY REMOVAL FROM EMPLOY-
MENT OF CONVICTED LAW ENFORCEMENT OFFICERS

§ 7371. Mandatory removal from employment of law enforce-
ment officers convicted of felonies

(a) In this section, the term—
(1) ‘‘conviction notice date’’ means the date on which an

agency that employs a law enforcement officer has notice that
the officer has been convicted of a felony that is entered by a
Federal or State court, regardless of whether that conviction is
appealed or is subject to appeal; and

(2) ‘‘law enforcement officer’’ has the meaning given that
term under section 8331(20) or 8401(17).
(b) Any law enforcement officer who is convicted of a felony

shall be removed from employment as a law enforcement officer on
the last day of the first applicable pay period following the convic-
tion notice date.

(c)(1) This section does not prohibit the removal of an indi-
vidual from employment as a law enforcement officer before a con-
viction notice date if the removal is properly effected other than
under this section.

(2) This section does not prohibit the employment of any indi-
vidual in any position other than that of a law enforcement officer.

(d) If the conviction is overturned on appeal, the removal shall
be set aside retroactively to the date on which the removal oc-
curred, with back pay under section 5596 for the period during
which the removal was in effect, unless the removal was properly
effected other than under this section.

(e)(1) If removal is required under this section, the agency
shall deliver written notice to the employee as soon as practicable,
and not later than 5 calendar days after the conviction notice date.
The notice shall include a description of the specific reasons for the
removal, the date of removal, and the procedures made applicable
under paragraph (2).

(2) The procedures under section 7513(b)(2), (3), and (4), (c),
(d), and (e) shall apply to any removal under this section. The em-
ployee may use the procedures to contest or appeal a removal, but
only with respect to whether—

(A) the employee is a law enforcement officer;
(B) the employee was convicted of a felony; or
(C) the conviction was overturned on appeal.

(3) A removal required under this section shall occur on the
date specified in subsection (b) regardless of whether the notice re-
quired under paragraph (1) of this subsection and the procedures
made applicable under paragraph (2) of this subsection have been
provided or completed by that date.
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1 So in original. Does not conform to subchapter heading.
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SUBCHAPTER I—SUSPENSION FOR 14 DAYS OR LESS

§ 7501. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means an individual in the competitive
service who is not serving a probationary or trial period under
an initial appointment or who has completed 1 year of current
continuous employment in the same or similar positions under
other than a temporary appointment limited to 1 year or less;
and

(2) ‘‘suspension’’ means the placing of an employee, for dis-
ciplinary reasons, in a temporary status without duties and
pay.

§ 7502. Actions covered
This subchapter applies to a suspension for 14 days or less, but

does not apply to a suspension under section 7521 or 7532 of this
title or any action initiated under section 1215 of this title.
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§ 7503. Cause and procedure
(a) Under regulations prescribed by the Office of Personnel

Management, an employee may be suspended for 14 days or less
for such cause as will promote the efficiency of the service (includ-
ing discourteous conduct to the public confirmed by an immediate
supervisor’s report of four such instances within any one-year pe-
riod or any other pattern of discourteous conduct).

(b) An employee against whom a suspension for 14 days or less
is proposed is entitled to—

(1) an advance written notice stating the specific reasons
for the proposed action;

(2) a reasonable time to answer orally and in writing and
to furnish affidavits and other documentary evidence in sup-
port of the answer;

(3) be represented by an attorney or other representative;
and

(4) a written decision and the specific reasons therefor at
the earliest practicable date.
(c) Copies of the notice of proposed action, the answer of the

employee if written, a summary thereof if made orally, the notice
of decision and reasons therefor, and any order effecting the sus-
pension, together with any supporting material, shall be main-
tained by the agency and shall be furnished to the Merit Systems
Protection Board upon its request and to the employee affected
upon the employee’s request.

§ 7504. Regulations
The Office of Personnel Management may prescribe regulations

to carry out the purpose of this subchapter.
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SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE THAN
14 DAYS, REDUCTION IN GRADE OR PAY, OR FURLOUGH
FOR 30 DAYS OR LESS

§ 7511. Definitions; application
(a) For the purpose of this subchapter—

(1) ‘‘employee’’ means—
(A) an individual in the competitive service—

(i) who is not serving a probationary or trial pe-
riod under an initial appointment; or

(ii) who has completed 1 year of current contin-
uous service under other than a temporary appoint-
ment limited to 1 year or less;
(B) a preference eligible in the excepted service who

has completed 1 year of current continuous service in the
same or similar positions—

(i) in an Executive agency; or
(ii) in the United States Postal Service or Postal

Rate Commission; and
(C) an individual in the excepted service (other than

a preference eligible)—
(i) who is not serving a probationary or trial pe-

riod under an initial appointment pending conversion
to the competitive service; or

(ii) who has completed 2 years of current contin-
uous service in the same or similar positions in an Ex-
ecutive agency under other than a temporary appoint-
ment limited to 2 years or less;

(2) ‘‘suspension’’ has the same meaning as set forth in sec-
tion 7501(2) of this title;

(3) ‘‘grade’’ means the rate of basic pay fixed by law or ad-
ministrative action for the position held by an employee; and

(4) ‘‘pay’’ means the rate of basic pay fixed by law or ad-
ministrative action for the position held by an employee; and

(5) ‘‘furlough’’ means the placing of an employee in a tem-
porary status without duties and pay because of lack of work
or funds or other nondisciplinary reasons.
(b) This subchapter does not apply to an employee—

(1) whose appointment is made by and with the advice and
consent of the Senate;

(2) whose position has been determined to be of a confiden-
tial, policy-determining, policy-making or policy-advocating
character by—

(A) the President for a position that the President has
excepted from the competitive service;

(B) the Office of Personnel Management for a position
that the Office has excepted from the competitive service;
or
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(C) the President or the head of an agency for a posi-
tion excepted from the competitive service by statute;
(3) whose appointment is made by the President;
(4) who is receiving an annuity from the Civil Service Re-

tirement and Disability Fund, or the Foreign Service Retire-
ment and Disability Fund, based on the service of such em-
ployee;

(5) who is described in section 8337(h)(1), relating to tech-
nicians in the National Guard;

(6) who is a member of the Foreign Service, as described
in section 103 of the Foreign Service Act of 1980;

(7) whose position is within the Central Intelligence Agen-
cy or the General Accounting Office;

(8) whose position is within the United States Postal Serv-
ice, the Postal Rate Commission, the Panama Canal Commis-
sion, the Tennessee Valley Authority, the Federal Bureau of
Investigation, an intelligence component of the Department of
Defense (as defined in section 1614 of title 10), or an intel-
ligence activity of a military department covered under sub-
chapter I of chapter 83 of title 10, unless subsection (a)(1)(B)
of this section or section 1005(a) of title 39 is the basis for this
subchapter’s applicability;

(9) who is described in section 5102(c)(11) of this title; or
(10) who holds a position within the Veterans Health Ad-

ministration which has been excluded from the competitive
service by or under a provision of title 38, unless such em-
ployee was appointed to such position under section 7401(3) of
such title.
(c) The Office may provide for the application of this sub-

chapter to any position or group of positions excepted from the
competitive service by regulation of the Office which is not other-
wise covered by this subchapter.

§ 7512. Actions covered
This subchapter applies to—

(1) a removal;
(2) a suspension for more than 14 days;
(3) a reduction in grade;
(4) a reduction in pay; and
(5) a furlough of 30 days or less;

but does not apply to—
(A) a suspension or removal under section 7532 of this

title,
(B) a reduction-in-force action under section 3502 of this

title,
(C) the reduction in grade of a supervisor or manager who

has not completed the probationary period under section
3321(a)(2) of this title if such reduction is to the grade held im-
mediately before becoming such a supervisor or manager,

(D) a reduction in grade or removal under section 4303 of
this title, or

(E) an action initiated under section 1215 or 7521 of this
title.
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§ 7513. Cause and procedure
(a) Under regulations prescribed by the Office of Personnel

Management, an agency may take an action covered by this sub-
chapter against an employee only for such cause as will promote
the efficiency of the service.

(b) An employee against whom an action is proposed is entitled
to—

(1) at least 30 days’ advance written notice, unless there
is reasonable cause to believe the employee has committed a
crime for which a sentence of imprisonment may be imposed,
stating the specific reasons for the proposed action;

(2) a reasonable time, but not less than 7 days, to answer
orally and in writing and to furnish affidavits and other docu-
mentary evidence in support of the answer;

(3) be represented by an attorney or other representative;
and

(4) a written decision and the specific reasons therefor at
the earliest practicable date.
(c) An agency may provide, by regulation, for a hearing which

may be in lieu of or in addition to the opportunity to answer pro-
vided under subsection (b)(2) of this section.

(d) An employee against whom an action is taken under this
section is entitled to appeal to the Merit Systems Protection Board
under section 7701 of this title.

(e) Copies of the notice of proposed action, the answer of the
employee when written, a summary thereof when made orally, the
notice of decision and reasons therefor, and any order effecting an
action covered by this subchapter, together with any supporting
material, shall be maintained by the agency and shall be furnished
to the Board upon its request and to the employee affected upon
the employee’s request.

§ 7514. Regulations
The Office of Personnel Management may prescribe regulations

to carry out the purpose of this subchapter, except as it concerns
any matter with respect to which the Merit Systems Protection
Board may prescribe regulations.
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SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES

§ 7521. Actions against administrative law judges
(a) An action may be taken against an administrative law

judge appointed under section 3105 of this title by the agency in
which the administrative law judge is employed only for good cause
established and determined by the Merit Systems Protection Board
on the record after opportunity for hearing before the Board.

(b) The actions covered by this section are—
(1) a removal;
(2) a suspension;
(3) a reduction in grade;
(4) a reduction in pay; and
(5) a furlough of 30 days or less;

but do not include—
(A) a suspension or removal under section 7532 of this

title;
(B) a reduction-in-force action under section 3502 of this

title; or
(C) any action initiated under section 1215 of this title.
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SUBCHAPTER IV—NATIONAL SECURITY

§ 7531. Definitions
For the purpose of this subchapter, ‘‘agency’’ means—

(1) the Department of State;
(2) the Department of Commerce;
(3) the Department of Justice;
(4) the Department of Defense;
(5) a military department;
(6) the Coast Guard;
(7) the Atomic Energy Commission;
(8) the National Aeronautics and Space Administration;

and
(9) such other agency of the Government of the United

States as the President designates in the best interests of na-
tional security.

The President shall report any designation to the Committees on
the Armed Services of the Congress.

§ 7532. Suspension and removal
(a) Notwithstanding other statutes, the head of an agency may

suspend without pay an employee of his agency when he considers
that action necessary in the interests of national security. To the
extent that the head of the agency determines that the interests of
national security permit, the suspended employee shall be notified
of the reasons for the suspension. Within 30 days after the notifica-
tion, the suspended employee is entitled to submit to the official
designated by the head of the agency statements or affidavits to
show why he should be restored to duty.

(b) Subject to subsection (c) of this section, the head of an
agency may remove an employee suspended under subsection (a) of
this section when, after such investigation and review as he con-
siders necessary, he determines that removal is necessary or advis-
able in the interests of national security. The determination of the
head of the agency is final.

(c) An employee suspended under subsection (a) of this section
who—

(1) has a permanent or indefinite appointment;
(2) has completed his probationary or trial period; and
(3) is a citizen of the United States;

is entitled, after suspension and before removal, to—
(A) a written statement of the charges against him within

30 days after suspension, which may be amended within 30
days thereafter and which shall be stated as specifically as se-
curity considerations permit;

(B) an opportunity within 30 days thereafter, plus an addi-
tional 30 days if the charges are amended, to answer the
charges and submit affidavits;
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(C) a hearing, at the request of the employee, by an agency
authority duly constituted for this purpose;

(D) a review of his case by the head of the agency or his
designee, before a decision adverse to the employee is made
final; and

(E) a written statement of the decision of the head of the
agency.

§ 7533. Effect on other statutes
This subchapter does not impair the powers vested in the

Atomic Energy Commission by chapter 23 of title 42, or the re-
quirement in section 2201(d) of title 42 that adequate provision be
made for administrative review of a determination to dismiss an
employee of the Atomic Energy Commission.
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SUBCHAPTER V—SENIOR EXECUTIVE SERVICE

§ 7541. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means a career appointee in the Senior Ex-
ecutive Service who—

(A) has completed the probationary period prescribed
under section 3393(d) of this title; or

(B) was covered by the provisions of subchapter II of
this chapter immediately before appointment to the Senior
Executive Service; and
(2) ‘‘suspension’’ has the meaning set forth in section

7501(2) of this title.

§ 7542. Actions covered
This subchapter applies to a removal from the civil service or

suspension for more than 14 days, but does not apply to an action
initiated under section 1215 of this title, to a suspension or re-
moval under section 7532 of this title, or to a removal under sec-
tion 3592 or 3595 of this title.

§ 7543. Cause and procedure
(a) Under regulations prescribed by the Office of Personnel

Management, an agency may take an action covered by this sub-
chapter against an employee only for misconduct, neglect of duty,
malfeasance, or failure to accept a directed reassignment or to ac-
company a position in a transfer of function.

(b) An employee against whom an action covered by this sub-
chapter is proposed is entitled to—

(1) at least 30 days’ advance written notice, unless there
is reasonable cause to believe that the employee has committed
a crime for which a sentence of imprisonment can be imposed,
stating specific reasons for the proposed action;

(2) a reasonable time, but not less than 7 days, to answer
orally and in writing and to furnish affidavits and other docu-
mentary evidence in support of the answer;

(3) be represented by an attorney or other representative;
and

(4) a written decision and specific reasons therefor at the
earliest practicable date.
(c) An agency may provide, by regulation, for a hearing which

may be in lieu of or in addition to the opportunity to answer pro-
vided under subsection (b)(2) of this section.

(d) An employee against whom an action is taken under this
section is entitled to appeal to the Merit Systems Protection Board
under section 7701 of this title.

(e) Copies of the notice of proposed action, the answer of the
employee when written, and a summary thereof when made orally,
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the notice of decision and reasons therefor, and any order effecting
an action covered by this subchapter, together with any supporting
material, shall be maintained by the agency and shall be furnished
to the Merit Systems Protection Board upon its request and to the
employee affected upon the employee’s request.
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CHAPTER 77—APPEALS

Sec.
7701. Appellate procedures.
7702. Actions involving discrimination.
7703. Judicial review of decisions of the Merit Systems Protection Board.

§ 7701. Appellate procedures
(a) An employee, or applicant for employment, may submit an

appeal to the Merit Systems Protection Board from any action
which is appealable to the Board under any law, rule, or regula-
tion. An appellant shall have the right—

(1) to a hearing for which a transcript will be kept; and
(2) to be represented by an attorney or other representa-

tive.
Appeals shall be processed in accordance with regulations pre-
scribed by the Board.

(b)(1) The Board may hear any case appealed to it or may refer
the case to an administrative law judge appointed under section
3105 of this title or other employee of the Board designated by the
Board to hear such cases, except that in any case involving a re-
moval from the service, the case shall be heard by the Board, an
employee experienced in hearing appeals, or an administrative law
judge. The Board, administrative law judge, or other employee (as
the case may be) shall make a decision after receipt of the written
representations of the parties to the appeal and after opportunity
for a hearing under subsection (a)(1) of this section. A copy of the
decision shall be furnished to each party to the appeal and to the
Office of Personnel Management.

(2)(A) If an employee or applicant for employment is the pre-
vailing party in an appeal under this subsection, the employee or
applicant shall be granted the relief provided in the decision effec-
tive upon the making of the decision, and remaining in effect pend-
ing the outcome of any petition for review under subsection (e),
unless—

(i) the deciding official determines that the granting of
such relief is not appropriate; or

(ii)(I) the relief granted in the decision provides that such
employee or applicant shall return or be present at the place
of employment during the period pending the outcome of any
petition for review under subsection (e); and

(II) the employing agency, subject to the provisions of sub-
paragraph (B), determines that the return or presence of such
employee or applicant is unduly disruptive to the work envi-
ronment.
(B) If an agency makes a determination under subparagraph

(A)(ii)(II) that prevents the return or presence of an employee at
the place of employment, such employee shall receive pay, com-
pensation, and all other benefits as terms and conditions of employ-
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1 Section 1321(a)(3) of the Homeland Security Act of 2002 (Public Law 107–296; 116 Stat.
2297) amends section 7701(c)(1)(A) by striking ‘‘or removal from the Senior Executive Service
for failure to be recertified under section 3393a’’. The amendment probably should have included
‘‘a’’ after ‘‘or’’ and before ‘‘removal’’, but was executed to reflect the probable intent of Congress.

ment during the period pending the outcome of any petition for re-
view under subsection (e).

(C) Nothing in the provisions of this paragraph may be con-
strued to require any award of back pay or attorney fees be paid
before the decision is final.

(3) With respect to an appeal from an adverse action covered
by subchapter V of chapter 75, authority to mitigate the personnel
action involved shall be available, subject to the same standards as
would apply in an appeal involving an action covered by subchapter
II of chapter 75 with respect to which mitigation authority under
this section exists.

(c)(1) Subject to paragraph (2) of this subsection, the decision
of the agency shall be sustained under subsection (b) only if the
agency’s decision—

(A) in the case of an action based on unacceptable perform-
ance described in section 4303 1, is supported by substantial
evidence; or

(B) in any other case, is supported by a preponderance of
the evidence.
(2) Notwithstanding paragraph (1), the agency’s decision may

not be sustained under subsection (b) of this section if the employee
or applicant for employment—

(A) shows harmful error in the application of the agency’s
procedures in arriving at such decision;

(B) shows that the decision was based on any prohibited
personnel practice described in section 2302(b) of this title; or

(C) shows that the decision was not in accordance with
law.
(d)(1) In any case in which—

(A) the interpretation or application of any civil service
law, rule, or regulation, under the jurisdiction of the Office of
Personnel Management is at issue in any proceeding under
this section; and

(B) the Director of the Office of Personnel Management is
of the opinion that an erroneous decision would have a sub-
stantial impact on any civil service law, rule, or regulation
under the jurisdiction of the Office;

the Director may as a matter of right intervene or otherwise par-
ticipate in that proceeding before the Board. If the Director exer-
cises his right to participate in a proceeding before the Board, he
shall do so as early in the proceeding as practicable. Nothing in
this title shall be construed to permit the Office to interfere with
the independent decisionmaking of the Merit Systems Protection
Board.

(2) The Board shall promptly notify the Director whenever the
interpretation of any civil service law, rule, or regulation under the
jurisdiction of the Office is at issue in any proceeding under this
section.

(e)(1) Except as provided in section 7702 of this title, any deci-
sion under subsection (b) of this section shall be final unless—
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(A) a party to the appeal or the Director petitions the
Board for review within 30 days after the receipt of the deci-
sion; or

(B) the Board reopens and reconsiders a case on its own
motion.

The Board, for good cause shown, may extend the 30-day period re-
ferred to in subparagraph (A) of this paragraph. One member of
the Board may grant a petition or otherwise direct that a decision
be reviewed by the full Board. The preceding sentence shall not
apply if, by law, a decision of an administrative law judge is re-
quired to be acted upon by the Board.

(2) The Director may petition the Board for a review under
paragraph (1) of this subsection only if the Director is of the opin-
ion that the decision is erroneous and will have a substantial im-
pact on any civil service law, rule, or regulation under the jurisdic-
tion of the Office.

(f) The Board, or an administrative law judge or other em-
ployee of the Board designated to hear a case, may—

(1) consolidate appeals filed by two or more appellants, or
(2) join two or more appeals filed by the same appellant

and hear and decide them concurrently,
if the deciding official or officials hearing the cases are of the opin-
ion that the action could result in the appeals’ being processed
more expeditiously and would not adversely affect any party.

(g)(1) Except as provided in paragraph (2) of this subsection,
the Board, or an administrative law judge or other employee of the
Board designated to hear a case, may require payment by the agen-
cy involved of reasonable attorney fees incurred by an employee or
applicant for employment if the employee or applicant is the pre-
vailing party and the Board, administrative law judge, or other em-
ployee (as the case may be) determines that payment by the agency
is warranted in the interest of justice, including any case in which
a prohibited personnel practice was engaged in by the agency or
any case in which the agency’s action was clearly without merit.

(2) If an employee or applicant for employment is the pre-
vailing party and the decision is based on a finding of discrimina-
tion prohibited under section 2302(b)(1) of this title, the payment
of attorney fees shall be in accordance with the standards pre-
scribed under section 706(k) of the Civil Rights Act of 1964 (42
U.S.C. 2000e–5(k)).

(h) The Board may, by regulation, provide for one or more al-
ternative methods for settling matters subject to the appellate ju-
risdiction of the Board which shall be applicable at the election of
an applicant for employment or of an employee who is not in a unit
for which a labor organization is accorded exclusive recognition,
and shall be in lieu of other procedures provided for under this sec-
tion. A decision under such a method shall be final, unless the
Board reopens and reconsiders a case at the request of the Office
of Personnel Management under subsection (e) of this section.

(i)(1) Upon the submission of any appeal to the Board under
this section, the Board, through reference to such categories of
cases, or other means, as it determines appropriate, shall establish
and announce publicly the date by which it intends to complete ac-
tion on the matter. Such date shall assure expeditious consider-
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ation of the appeal, consistent with the interests of fairness and
other priorities of the Board. If the Board fails to complete action
on the appeal by the announced date, and the expected delay will
exceed 30 days, the Board shall publicly announce the new date by
which it intends to complete action on the appeal.

(2) Not later than March 1 of each year, the Board shall sub-
mit to the Congress a report describing the number of appeals sub-
mitted to it during the preceding fiscal year, the number of appeals
on which it completed action during that year, and the number of
instances during that year in which it failed to conclude a pro-
ceeding by the date originally announced, together with an expla-
nation of the reasons therefor.

(3) The Board shall by rule indicate any other category of sig-
nificant Board action which the Board determines should be subject
to the provisions of this subsection.

(4) It shall be the duty of the Board, an administrative law
judge, or employee designated by the Board to hear any proceeding
under this section to expedite to the extent practicable that pro-
ceeding.

(j) In determining the appealability under this section of any
case involving a removal from the service (other than the removal
of a reemployed annuitant), neither an individual’s status under
any retirement system established by or under Federal statute nor
any election made by such individual under any such system may
be taken into account.

(k) The Board may prescribe regulations to carry out the pur-
pose of this section.

§ 7702. Actions involving discrimination
(a)(1) Notwithstanding any other provision of law, and except

as provided in paragraph (2) of this subsection, in the case of any
employee or applicant for employment who—

(A) has been affected by an action which the employee or
applicant may appeal to the Merit Systems Protection Board,
and

(B) alleges that a basis for the action was discrimination
prohibited by—

(i) section 717 of the Civil Rights Act of 1964 (42
U.S.C. 2000e–16),

(ii) section 6(d) of the Fair Labor Standards Act of
1938 (29 U.S.C. 206(d)),

(iii) section 501 of the Rehabilitation Act of 1973 (29
U.S.C. 791),

(iv) sections 12 and 15 of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 631, 633a), or

(v) any rule, regulation, or policy directive prescribed
under any provision of law described in clauses (i) through
(iv) of this subparagraph,

the Board shall, within 120 days of the filing of the appeal, decide
both the issue of discrimination and the appealable action in ac-
cordance with the Board’s appellate procedures under section 7701
of this title and this section.

(2) In any matter before an agency which involves—
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(A) any action described in paragraph (1)(A) of this sub-
section; and

(B) any issue of discrimination prohibited under any provi-
sion of law described in paragraph (1)(B) of this subsection;

the agency shall resolve such matter within 120 days. The decision
of the agency in any such matter shall be a judicially reviewable
action unless the employee appeals the matter to the Board under
paragraph (1) of this subsection.

(3) Any decision of the Board under paragraph (1) of this sub-
section shall be a judicially reviewable action as of—

(A) the date of issuance of the decision if the employee or
applicant does not file a petition with the Equal Employment
Opportunity Commission under subsection (b)(1) of this sec-
tion, or

(B) the date the Commission determines not to consider
the decision under subsection (b)(2) of this section.
(b)(1) An employee or applicant may, within 30 days after no-

tice of the decision of the Board under subsection (a)(1) of this sec-
tion, petition the Commission to consider the decision.

(2) The Commission shall, within 30 days after the date of the
petition, determine whether to consider the decision. A determina-
tion of the Commission not to consider the decision may not be
used as evidence with respect to any issue of discrimination in any
judicial proceeding concerning that issue.

(3) If the Commission makes a determination to consider the
decision, the Commission shall, within 60 days after the date of the
determination, consider the entire record of the proceedings of the
Board and, on the basis of the evidentiary record before the Board,
as supplemented under paragraph (4) of this subsection, either—

(A) concur in the decision of the Board; or
(B) issue in writing another decision which differs from the

decision of the Board to the extent that the Commission finds
that, as a matter of law—

(i) the decision of the Board constitutes an incorrect
interpretation of any provision of any law, rule, regulation,
or policy directive referred to in subsection (a)(1)(B) of this
section, or

(ii) the decision involving such provision is not sup-
ported by the evidence in the record as a whole.

(4) In considering any decision of the Board under this sub-
section, the Commission may refer the case to the Board, or pro-
vide on its own, for the taking (within such period as permits the
Commission to make a decision within the 60-day period prescribed
under this subsection) of additional evidence to the extent it con-
siders necessary to supplement the record.

(5)(A) If the Commission concurs pursuant to paragraph (3)(A)
of this subsection in the decision of the Board, the decision of the
Board shall be a judicially reviewable action.

(B) If the Commission issues any decision under paragraph
(3)(B) of this subsection, the Commission shall immediately refer
the matter to the Board.

(c) Within 30 days after receipt by the Board of the decision
of the Commission under subsection (b)(5)(B) of this section, the
Board shall consider the decision and—



583 Sec. 7702CH. 77—APPEALS

(1) concur and adopt in whole the decision of the Commis-
sion; or

(2) to the extent that the Board finds that, as a matter of
law, (A) the Commission decision constitutes an incorrect inter-
pretation of any provision of any civil service law, rule, regula-
tion or policy directive, or (B) the Commission decision involv-
ing such provision is not supported by the evidence in the
record as a whole—

(i) reaffirm the initial decision of the Board; or
(ii) reaffirm the initial decision of the Board with such

revisions as it determines appropriate.
If the Board takes the action provided under paragraph (1), the de-
cision of the Board shall be a judicially reviewable action.

(d)(1) If the Board takes any action under subsection (c)(2) of
this section, the matter shall be immediately certified to a special
panel described in paragraph (6) of this subsection. Upon certifi-
cation, the Board shall, within 5 days (excluding Saturdays, Sun-
days, and holidays), transmit to the special panel the administra-
tive record in the proceeding, including—

(A) the factual record compiled under this section,
(B) the decisions issued by the Board and the Commission

under this section, and
(C) any transcript of oral arguments made, or legal briefs

filed, before the Board or the Commission.
(2)(A) The special panel shall, within 45 days after a matter

has been certified to it, review the administrative record trans-
mitted to it and, on the basis of the record, decide the issues in dis-
pute and issue a final decision which shall be a judicially review-
able action.

(B) The special panel shall give due deference to the respective
expertise of the Board and Commission in making its decision.

(3) The special panel shall refer its decision under paragraph
(2) of this subsection to the Board and the Board shall order any
agency to take any action appropriate to carry out the decision.

(4) The special panel shall permit the employee or applicant
who brought the complaint and the employing agency to appear be-
fore the panel to present oral arguments and to present written ar-
guments with respect to the matter.

(5) Upon application by the employee or applicant, the Com-
mission may issue such interim relief as it determines appropriate
to mitigate any exceptional hardship the employee or applicant
might otherwise incur as a result of the certification of any matter
under this subsection, except that the Commission may not stay,
or order any agency to review on an interim basis, the action re-
ferred to in subsection (a)(1) of this section.

(6)(A) Each time the Board takes any action under subsection
(c)(2) of this section, a special panel shall be convened which shall
consist of—

(i) an individual appointed by the President, by and with
the advice and consent of the Senate, to serve for a term of 6
years as chairman of the special panel each time it is con-
vened;

(ii) one member of the Board designated by the Chairman
of the Board each time a panel is convened; and
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(iii) one member of the Commission designated by the
Chairman of the Commission each time a panel is convened.

The chairman of the special panel may be removed by the Presi-
dent only for inefficiency, neglect of duty, or malfeasance in office.

(B) The chairman is entitled to pay at a rate equal to the max-
imum annual rate of basic pay payable under the General Schedule
for each day he is engaged in the performance of official business
on the work of the special panel.

(C) The Board and the Commission shall provide such adminis-
trative assistance to the special panel as may be necessary and, to
the extent practicable, shall equally divide the costs of providing
the administrative assistance.

(e)(1) Notwithstanding any other provision of law, if at any
time after—

(A) the 120th day following the filing of any matter de-
scribed in subsection (a)(2) of this section with an agency,
there is not judicially reviewable action under this section or
an appeal under paragraph (2) of this subsection;

(B) the 120th day following the filing of an appeal with the
Board under subsection (a)(1) of this section, there is no judi-
cially reviewable action (unless such action is not as the result
of the filing of a petition by the employee under subsection
(b)(1) of this section); or

(C) the 180th day following the filing of a petition with the
Equal Employment Opportunity Commission under subsection
(b)(1) of this section, there is no final agency action under sub-
section (b), (c), or (d) of this section;

an employee shall be entitled to file a civil action to the same ex-
tent and in the same manner as provided in section 717(c) of the
Civil Rights Act of 1964 (42 U.S.C. 2000e–16(c)), section 15(c) of
the Age Discrimination in Employment Act of 1967 (29 U.S.C.
633a(c)), or section 16(b) of the Fair Labor Standards Act of 1938
(29 U.S.C. 216(b)).

(2) If, at any time after the 120th day following the filing of
any matter described in subsection (a)(2) of this section with an
agency, there is no judicially reviewable action, the employee may
appeal the matter to the Board under subsection (a)(1) of this sec-
tion.

(3) Nothing in this section shall be construed to affect the right
to trial de novo under any provision of law described in subsection
(a)(1) of this section after a judicially reviewable action, including
the decision of an agency under subsection (a)(2) of this section.

(f) In any case in which an employee is required to file any ac-
tion, appeal, or petition under this section and the employee timely
files the action, appeal, or petition with an agency other than the
agency with which the action, appeal, or petition is to be filed, the
employee shall be treated as having timely filed the action, appeal,
or petition as of the date it is filed with the proper agency.

§ 7703. Judicial review of decisions of the Merit Systems
Protection Board

(a)(1) Any employee or applicant for employment adversely af-
fected or aggrieved by a final order or decision of the Merit Sys-
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tems Protection Board may obtain judicial review of the order or
decision.

(2) The Board shall be named respondent in any proceeding
brought pursuant to this subsection, unless the employee or appli-
cant for employment seeks review of a final order or decision on the
merits on the underlying personnel action or on a request for attor-
ney fees, in which case the agency responsible for taking the per-
sonnel action shall be the respondent.

(b)(1) Except as provided in paragraph (2) of this subsection,
a petition to review a final order or final decision of the Board shall
be filed in the United States Court of Appeals for the Federal Cir-
cuit. Notwithstanding any other provision of law, any petition for
review must be filed within 60 days after the date the petitioner
received notice of the final order or decision of the Board.

(2) Cases of discrimination subject to the provisions of section
7702 of this title shall be filed under section 717(c) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e–16(c)), section 15(c) of the Age
Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)), and
section 16(b) of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 216(b)), as applicable. Notwithstanding any other provi-
sion of law, any such case filed under any such section must be
filed within 30 days after the date the individual filing the case re-
ceived notice of the judicially reviewable action under such section
7702.

(c) In any case filed in the United States Court of Appeals for
the Federal Circuit, the court shall review the record and hold un-
lawful and set aside any agency action, findings, or conclusions
found to be—

(1) arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law;

(2) obtained without procedures required by law, rule, or
regulation having been followed; or

(3) unsupported by substantial evidence;
except that in the case of discrimination brought under any section
referred to in subsection (b)(2) of this section, the employee or ap-
plicant shall have the right to have the facts subject to trial de
novo by the reviewing court.

(d) The Director of the Office of Personnel Management may
obtain review of any final order or decision of the Board by filing,
within 60 days after the date the Director received notice of the
final order or decision of the Board, a petition for judicial review
in the United States Court of Appeals for the Federal Circuit if the
Director determines, in his discretion, that the Board erred in in-
terpreting a civil service law, rule, or regulation affecting personnel
management and that the Board’s decision will have a substantial
impact on a civil service law, rule, regulation, or policy directive.
If the Director did not intervene in a matter before the Board, the
Director may not petition for review of a Board decision under this
section unless the Director first petitions the Board for a reconsid-
eration of its decision, and such petition is denied. In addition to
the named respondent, the Board and all other parties to the pro-
ceedings before the Board shall have the right to appear in the pro-
ceeding before the Court of Appeals. The granting of the petition
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for judicial review shall be at the discretion of the Court of
Appeals.
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CHAPTER 79—SERVICES TO EMPLOYEES

Sec.
7901. Health service programs.
7902. Safety programs.
7903. Protective clothing and equipment.
7904. Employee assistance programs relating to drug abuse and alcohol abuse.
7905. Programs to encourage commuting by means other than single-occupancy

motor vehicles.

§ 7901. Health service programs
(a) The head of each agency of the Government of the United

States may establish, within the limits of appropriations available,
a health service program to promote and maintain the physical and
mental fitness of employees under his jurisdiction.

(b) A health service program may be established by contract or
otherwise, but only—

(1) after consultation with the Secretary of Health, Edu-
cation, and Welfare and consideration of its recommendations;
and

(2) in localities where there are a sufficient number of em-
ployees to warrant providing the service.
(c) A health service program is limited to—

(1) treatment of on-the-job illness and dental conditions re-
quiring emergency attention;

(2) preemployment and other examinations;
(3) referral of employees to private physicians and den-

tists; and
(4) preventive programs relating to health.

(d) The Secretary of Health, Education, and Welfare, on re-
quest, shall review a health service program conducted under this
section and shall submit comment and recommendations to the
head of the agency concerned.

(e) When this section authorizes the use of the professional
services of physicians, that authorization includes the use of the
professional services of surgeons and osteopathic practitioners
within the scope of their practice as defined by State law.

(f) The health programs conducted by the Tennessee Valley Au-
thority are not affected by this section.

§ 7902. Safety programs
(a) For the purpose of this section—

(1) ‘‘employee’’ means an employee as defined by section
8101 of this title; and

(2) ‘‘agency’’ means an agency in any branch of the Govern-
ment of the United States (not including the United States
Postal Service), including an instrumentality wholly owned by
the United States, and the government of the District of Co-
lumbia.
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(b) The Secretary of Labor shall carry out a safety program
under section 941(b)(1) of title 33 covering the employment of each
employee of an agency.

(c) The President may—
(1) establish by Executive order a safety council composed

of representatives of the agencies and of labor organizations
representing employees to serve as an advisory body to the
Secretary in furtherance of the safety program carried out by
the Secretary under subsection (b) of this section; and

(2) undertake such other measures as he considers proper
to prevent injuries and accidents to employees of the agencies.
(d) The head of each agency shall develop and support orga-

nized safety promotion to reduce accidents and injuries among em-
ployees of his agency, encourage safe practices, and eliminate work
hazards and health risks.

(e) Each agency shall—
(1) keep a record of injuries and accidents to its employees

whether or not they result in loss of time or in the payment
or furnishing of benefits; and

(2) make such statistical or other reports on such forms as
the Secretary may prescribe by regulation.

§ 7903. Protective clothing and equipment
Appropriations available for the procurement of supplies and

material or equipment are available for the purchase and mainte-
nance of special clothing and equipment for the protection of per-
sonnel in the performance of their assigned tasks. For the purpose
of this section, ‘‘appropriations’’ includes funds made available by
statute under section 9104 of title 31.

§ 7904. Employee assistance programs relating to drug abuse
and alcohol abuse

(a) The head of each Executive agency shall, in a manner con-
sistent with guidelines prescribed under subsection (b) of this sec-
tion and applicable provisions of law, establish appropriate preven-
tion, treatment, and rehabilitation programs and services for drug
abuse and alcohol abuse for employees in or under such agency.

(b) The Office of Personnel Management shall, after such con-
sultations as the Office considers appropriate, prescribe guidelines
for programs and services under this section.

(c) The Secretary of Health and Human Services, on request of
the head of an Executive agency, shall review any program or serv-
ice provided under this section and shall submit comments and rec-
ommendations to the head of the agency concerned.

§ 7905. Programs to encourage commuting by means other
than single-occupancy motor vehicles

(a) For the purpose of this section—
(1) the term ‘‘employee’’ means an employee as defined by

section 2105, a member of a uniformed service, and a student
who provides voluntary services under section 3111;

(2) the term ‘‘agency’’ means—
(A) an Executive agency;
(B) an entity of the legislative branch; and
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(C) the judicial branch;
(3) the term ‘‘entity of the legislative branch’’ means the

House of Representatives, the Senate, the Office of the Archi-
tect of the Capitol (including the Botanic Garden), the Capitol
Police, the Congressional Budget Office, the Copyright Royalty
Tribunal, the Government Printing Office, the Library of Con-
gress, and the Office of Technology Assessment; and

(4) the term ‘‘transit pass’’ means a transit pass as defined
by section 132(f)(5) of the Internal Revenue Code of 1986.
(b)(1) The head of each agency may establish a program to en-

courage employees of such agency to use means other than single-
occupancy motor vehicles to commute to or from work.

(2) A program established under this section may involve such
options as—

(A) transit passes (including cash reimbursements there-
for, but only if a voucher or similar item which may be ex-
changed only for a transit pass is not readily available for di-
rect distribution by the agency);

(B) furnishing space, facilities, or services to bicyclists; and
(C) any non-monetary incentive which the agency head

may otherwise offer under any other provision of law or other
authority.
(c) The functions of an agency head under this section shall—

(1) with respect to the judicial branch, be carried out by
the Director of the Administrative Office of the United States
Courts;

(2) with respect to the House of Representatives, be carried
out by the Committee on House Administration of the House
of Representatives; and

(3) with respect to the Senate, be carried out by the Com-
mittee on Rules and Administration of the Senate.
(d) The President shall designate 1 or more agencies which

shall—
(1) prescribe guidelines for programs under this section;
(2) on request, furnish information or technical advice on

the design or operation of any program under this section; and
(3) submit to the President and the Congress, before Janu-

ary 1, 1995, and at least every 2 years thereafter, a written re-
port on the operation of this section, including, with respect to
the period covered by the report—

(A) the number of agencies offering programs under
this section;

(B) a brief description of each of the various programs;
(C) the extent of employee participation in, and the

costs to the Government associated with, each of the var-
ious programs;

(D) an assessment of any environmental or other bene-
fits realized as a result of programs established under this
section; and

(E) any other matter which may be appropriate.
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SUBCHAPTER I—GENERALLY

§ 8101. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means—
(A) a civil officer or employee in any branch of the

Government of the United States, including an officer or
employee of an instrumentality wholly owned by the
United States;

(B) an individual rendering personal service to the
United States similar to the service of a civil officer or em-
ployee of the United States, without pay or for nominal
pay, when a statute authorizes the acceptance or use of
the service, or authorizes payment of travel or other ex-
penses of the individual;

(C) an individual, other than an independent con-
tractor or an individual employed by an independent con-
tractor, employed on the Menominee Indian Reservation in
Wisconsin in operations conducted under a statute relating
to tribal timber and logging operations on that reservation;

(D) an individual employed by the government of the
District of Columbia; and

(E) an individual appointed to a position on the office
staff of a former President under section 1(b) of the Act of
August 25, 1958 (72 Stat. 838);

but does not include—
(i) a commissioned officer of the Regular Corps of the

Public Health Service;
(ii) a commissioned officer of the Reserve Corps of the

Public Health Service on active duty;
(iii) a commissioned officer of the Environmental

Science Services Administration; or
(iv) a member of the Metropolitan Police or the Fire

Department of the District of Columbia who is pensioned
or pensionable under sections 521–535 of title 4, District
of Columbia Code; and
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1 So in original. Public Law 93–416 added subparagraph (F) immediately after clause (iv),
rather than after subparagraph (E).

(F) 1 an individual selected pursuant to chapter 121 of
title 28, United States Code, and serving as a petit or
grand juror;
(2) ‘‘physician’’ includes surgeons, podiatrists, dentists,

clinical psychologists, optometrists, chiropractors, and osteo-
pathic practitioners within the scope of their practice as de-
fined by State law. The term ‘‘physician’’ includes chiropractors
only to the extent that their reimbursable services are limited
to treatment consisting of manual manipulation of the spine to
correct a subluxation as demonstrated by X-ray to exist, and
subject to regulation by the Secretary;

(3) ‘‘medical, surgical, and hospital services and supplies’’
includes services and supplies by podiatrists, dentists, clinical
psychologists, optometrists, chiropractors, osteopathic practi-
tioners and hospitals within the scope of their practice as de-
fined by State law. Reimbursable chiropractic services are lim-
ited to treatment consisting of manual manipulation of the
spine to correct a subluxation as demonstrated by X-ray to
exist, and subject to regulation by the Secretary;

(4) ‘‘monthly pay’’ means the monthly pay at the time of
injury, or the monthly pay at the time disability begins, or the
monthly pay at the time compensable disability recurs, if the
recurrence begins more than 6 months after the injured em-
ployee resumes regular full-time employment with the United
States, whichever is greater, except when otherwise deter-
mined under section 8113 of this title with respect to any pe-
riod;

(5) ‘‘injury’’ includes, in addition to injury by accident, a
disease proximately caused by the employment, and damage to
or destruction of medical braces, artificial limbs, and other
prosthetic devices which shall be replaced or repaired, and
such time lost while such device or appliance is being replaced
or repaired; except that eyeglasses and hearing aids would not
be replaced, repaired, or otherwise compensated for, unless the
damages or destruction is incident to a personal injury requir-
ing medical services;

(6) ‘‘widow’’ means the wife living with or dependent for
support on the decedent at the time of his death, or living
apart for reasonable cause or because of his desertion;

(7) ‘‘parent’’ includes stepparents and parents by adoption;
(8) ‘‘brother’’ and ‘‘sister’’ mean one who at the time of the

death of the employee is under 18 years of age or over that age
and incapable of self-support, and include stepbrothers and
stepsisters, half brothers and half sisters, and brothers and sis-
ters by adoption, but do not include married brothers or mar-
ried sisters;

(9) ‘‘child’’ means one who at the time of the death of the
employee is under 18 years of age or over that age and incapa-
ble of self-support, and includes stepchildren, adopted children,
and posthumous children, but does not include married chil-
dren;



594Sec. 8101 CH. 81 (SUBCH I)—GENERALLY

(10) ‘‘grandchild’’ means one who at the time of the death
of the employee is under 18 years of age or over that age and
incapable of self-support;

(11) ‘‘widower’’ means the husband living with or depend-
ent for support on the decedent at the time of her death, or liv-
ing apart for reasonable cause or because of her desertion;

(12) ‘‘compensation’’ includes the money allowance payable
to an employee or his dependents and any other benefits paid
for from the Employees’ Compensation Fund, but this does not
in any way reduce the amount of the monthly compensation
payable for disability or death;

(13) ‘‘war-risk hazard’’ means a hazard arising during a
war in which the United States is engaged; during an armed
conflict in which the United States is engaged, whether or not
war has been declared; or during a war or armed conflict be-
tween military forces of any origin, occurring in the country in
which an individual to whom this subchapter applies is serv-
ing; from—

(A) the discharge of a missile, including liquids and
gas, or the use of a weapon, explosive, or other noxious
thing by a hostile force or individual or in combating an
attack or an imagined attack by a hostile force or indi-
vidual;

(B) action of a hostile force or individual, including re-
bellion or insurrection against the United States or any of
its allies;

(C) the discharge or explosion of munitions intended
for use in connection with a war or armed conflict with a
hostile force or individual;

(D) the collision of vessels on convoy or the operation
of vessels or aircraft without running lights or without
other customary peacetime aids to navigation; or

(E) the operation of vessels or aircraft in a zone of hos-
tilities or engaged in war activities;
(14) ‘‘hostile force or individual’’ means a nation, a subject

of a foreign nation, or an individual serving a foreign nation—
(A) engaged in a war against the United States or any

of its allies;
(B) engaged in armed conflict, whether or not war has

been declared, against the United States or any of its al-
lies; or

(C) engaged in a war or armed conflict between mili-
tary forces of any origin in a country in which an indi-
vidual to whom this subchapter applies is serving;
(15) ‘‘allies’’ means any nation with which the United

States is engaged in a common military effort or with which
the United States has entered into a common defensive mili-
tary alliance;

(16) ‘‘war activities’’ includes activities directly relating to
military operations;

(17) ‘‘student’’ means an individual under 23 years of age
who has not completed 4 years of education beyond the high
school level and who is regularly pursuing a full-time course of
study or training at an institution which is—
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(A) a school or college or university operated or di-
rectly supported by the United States, or by a State or
local government or political subdivision thereof;

(B) a school or college or university which has been ac-
credited by a State or by a State-recognized or nationally
recognized accrediting agency or body;

(C) a school or college or university not so accredited
but whose credits are accepted, on transfer, by at least
three institutions which are so accredited, for credit on the
same basis as if transferred from an institution so accred-
ited; or

(D) an additional type of educational or training insti-
tution as defined by the Secretary of Labor.

Such an individual is deemed not to have ceased to be a stu-
dent during an interim between school years if the interim is
not more than 4 months and if he shows to the satisfaction of
the Secretary that he has a bona fide intention of continuing
to pursue a full-time course of study or training during the se-
mester or other enrollment period immediately after the in-
terim or during periods of reasonable duration during which,
in the judgment of the Secretary, he is prevented by factors be-
yond his control from pursuing his education. A student whose
23rd birthday occurs during a semester or other enrollment pe-
riod is deemed a student until the end of the semester or other
enrollment period;

(18) ‘‘price index’’ means the Consumer Price Index (all
items—United States city average) published monthly by the
Bureau of Labor Statistics; and

(19) ‘‘organ’’ means a part of the body that performs a spe-
cial function, and for purposes of this subchapter excludes the
brain, heart, and back; and

(20) ‘‘United States medical officers and hospitals’’ includes
medical officers and hospitals of the Army, Navy, Air Force,
Department of Veterans Affairs, and United States Public
Health Service, and any other medical officer or hospital des-
ignated as a United States medical officer or hospital by the
Secretary of Labor.

§ 8102. Compensation for disability or death of employee
(a) The United States shall pay compensation as specified by

this subchapter for the disability or death of an employee resulting
from personal injury sustained while in the performance of his
duty, unless the injury or death is—

(1) caused by willful misconduct of the employee;
(2) caused by the employee’s intention to bring about the

injury or death of himself or of another; or
(3) proximately caused by the intoxication of the injured

employee.
(b) Disability or death from a war-risk hazard or during or as

a result of capture, detention, or other restraint by a hostile force
or individual, suffered by an employee who is employed outside the
continental United States or in Alaska or in the areas and installa-
tions in the Republic of Panama made available to the United
States pursuant to the Panama Canal Treaty of 1977 and related
agreements (as described in section 3(a) of the Panama Canal Act
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of 1979), is deemed to have resulted from personal injury sustained
while in the performance of his duty, whether or not the employee
was engaged in the course of employment when the disability or
disability resulting in death occurred or when he was taken by the
hostile force or individual. This subsection does not apply to an
individual—

(1) whose residence is at or in the vicinity of the place of
his employment and who was not living there solely because of
the exigencies of his employment, unless he was injured or
taken while engaged in the course of his employment; or

(2) who is a prisoner of war or a protected individual
under the Geneva Conventions of 1949 and is detained or uti-
lized by the United States.

This subsection does not affect the payment of compensation under
this subchapter derived otherwise than under this subsection, but
compensation for disability or death does not accrue for a period for
which pay, other benefit, or gratuity from the United States ac-
crues to the disabled individual or his dependents on account of de-
tention by the enemy or because of the same disability or death,
unless that pay, benefit, or gratuity is refunded or renounced.

§ 8103. Medical services and initial medical and other bene-
fits

(a) The United States shall furnish to an employee who is in-
jured while in the performance of duty, the services, appliances,
and supplies prescribed or recommended by a qualified physician,
which the Secretary of Labor considers likely to cure, give relief,
reduce the degree or the period of disability, or aid in lessening the
amount of the monthly compensation. These services, appliances,
and supplies shall be furnished—

(1) whether or not disability has arisen;
(2) notwithstanding that the employee has accepted or is

entitled to receive benefits under subchapter III of chapter 83
of this title or another retirement system for employees of the
Government; and

(3) by or on the order of United States medical officers and
hospitals, or, at the employee’s option, by or on the order of
physicians and hospitals designated or approved by the Sec-
retary.

The employee may initially select a physician to provide medical
services, appliances, and supplies, in accordance with such regula-
tions and instructions as the Secretary considers necessary, and
may be furnished necessary and reasonable transportation and ex-
penses incident to the securing of such services, appliances, and
supplies. These expenses, when authorized or approved by the Sec-
retary, shall be paid from the Employees’ Compensation Fund.

(b) The Secretary, under such limitations or conditions as he
considers necessary, may authorize the employing agencies to pro-
vide for the initial furnishing of medical and other benefits under
this section. The Secretary may certify vouchers for these expenses
out of the Employees’ Compensation Fund when the immediate su-
perior of the employee certifies that the expense was incurred in
respect to an injury which was accepted by the employing agency
as probably compensable under this subchapter. The Secretary
shall prescribe the form and content of the certificate.
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§ 8104. Vocational rehabilitation
(a) The Secretary of Labor may direct a permanently disabled

individual whose disability is compensable under this subchapter to
undergo vocational rehabilitation. The Secretary shall provide for
furnishing the vocational rehabilitation services. In providing for
these services, the Secretary, insofar as practicable, shall use the
services or facilities of State agencies and corresponding agencies
which cooperate with the Secretary of Health, Education, and Wel-
fare in carrying out the purposes of chapter 4 of title 29, except to
the extent that the Secretary of Labor provides for furnishing these
services under section 8103 of this title. The cost of providing these
services to individuals undergoing vocational rehabilitation under
this section shall be paid from the Employees’ Compensation Fund.
However, in reimbursing a State or corresponding agency under an
arrangement pursuant to this section the cost to the agency reim-
bursable in full under section 32(b)(1) of title 29 is excluded.

(b) Notwithstanding section 8106, individuals directed to un-
dergo vocational rehabilitation by the Secretary shall, while under-
going such rehabilitation, receive compensation at the rate pro-
vided in sections 8105 and 8110 of this title, less the amount of any
earnings received from remunerative employment, other than em-
ployment undertaken pursuant to such rehabilitation.

§ 8105. Total disability
(a) If the disability is total, the United States shall pay the em-

ployee during the disability monthly monetary compensation equal
to 662⁄3 percent of his monthly pay, which is known as his basic
compensation for total disability.

(b) The loss of use of both hands, both arms, both feet, or both
legs, or the loss of sight of both eyes, is prima facie permanent
total disability.

§ 8106. Partial disability
(a) If the disability is partial, the United States shall pay the

employee during the disability monthly monetary compensation
equal to 662⁄3 percent of the difference between his monthly pay
and his monthly wage-earning capacity after the beginning of the
partial disability, which is known as his basic compensation for
partial disability.

(b) The Secretary of Labor may require a partially disabled em-
ployee to report his earnings from employment or self-employment,
by affidavit or otherwise, in the manner and at the times the Sec-
retary specifies. The employee shall include in the affidavit or re-
port the value of housing, board, lodging, and other advantages
which are part of his earnings in employment or self-employment
and which can be estimated in money. An employee who—

(1) fails to make an affidavit or report when required; or
(2) knowingly omit or understates any part of his earnings;

forfeits his right to compensation with respect to any period for
which the affidavit or report was required. Compensation forfeited
under this subsection, if already paid, shall be recovered by a de-
duction from the compensation payable to the employee or other-
wise recovered under section 8129 of this title, unless recovery is
waived under that section.
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(c) A partially disabled employee who—
(1) refuses to seek suitable work; or
(2) refuses or neglects to work after suitable work is of-

fered to, procured by, or secured for him;
is not entitled to compensation.

§ 8107. Compensation schedule
(a) If there is permanent disability involving the loss, or loss

of use, of a member or function of the body or involving disfigure-
ment, the employee is entitled to basic compensation for the dis-
ability, as provided by the schedule in subsection (c) of this section,
at the rate of 662⁄3 percent of his monthly pay. The basic compensa-
tion is—

(1) payable regardless of whether the cause of the dis-
ability originates in a part of the body other than that member;

(2) payable regardless of whether the disability also in-
volves another impairment of the body; and

(3) in addition to compensation for temporary total or tem-
porary partial disability.
(b) With respect to any period after payments under subsection

(a) of this section have ended, an employee is entitled to compensa-
tion as provided by—

(1) section 8105 of this title if the disability is total; or
(2) section 8106 of this title if the disability is partial.

(c) The compensation schedule is as follows:
(1) Arm lost, 312 weeks’ compensation.
(2) Leg lost, 288 weeks’ compensation.
(3) Hand lost, 244 weeks’ compensation.
(4) Foot lost, 205 weeks’ compensation.
(5) Eye lost, 160 weeks’ compensation.
(6) Thumb lost, 75 weeks’ compensation.
(7) First finger lost, 46 weeks’ compensation.
(8) Great toe lost, 38 weeks’ compensation.
(9) Second finger lost, 30 weeks’ compensation.
(10) Third finger lost, 25 weeks’ compensation.
(11) Toe other than great toe lost, 16 weeks’ compensation.
(12) Fourth finger lost, 15 weeks’ compensation.
(13) Loss of hearing—

(A) complete loss of hearing of one ear, 52 weeks’ com-
pensation; or

(B) complete loss of hearing of both ears, 200 weeks’
compensation.
(14) Compensation for loss of binocular vision or for loss of

80 percent or more of the vision of an eye is the same as for
loss of the eye.

(15) Compensation for loss of more than one phalanx of a
digit is the same as for loss of the entire digit. Compensation
for loss of the first phalanx is one-half of the compensation for
loss of the entire digit.

(16) If, in the case of an arm or a leg, the member is am-
putated above the wrist or ankle, compensation is the same as
for loss of the arm or leg, respectively.

(17) Compensation for loss of use of two or more digits, or
one or more phalanges of each of two or more digits, of a hand
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or foot, is proportioned to the loss of use of the hand or foot
occasioned thereby.

(18) Compensation for permanent total loss of use of a
member is the same as for loss of the member.

(19) Compensation for permanent partial loss of use of a
member may be for proportionate loss of use of the member.
The degree of loss of vision or hearing under this schedule is
determined without regard to correction.

(20) In case of loss of use of more than one member or
parts of more than one member as enumerated by this sched-
ule, the compensation is for loss of use of each member or part
thereof, and the awards run consecutively. However, when the
injury affects only two or more digits of the same hand or foot,
paragraph (17) of this subsection applies, and when partial bi-
lateral loss of hearing is involved, compensation is computed
on the loss as affecting both ears.

(21) For serious disfigurement of the face, head, or neck of
a character likely to handicap an individual in securing or
maintaining employment, proper and equitable compensation
not to exceed $3,500 shall be awarded in addition to any other
compensation payable under this schedule.

(22) For permanent loss or loss of use of any other impor-
tant external or internal organ of the body as determined by
the Secretary, proper and equitable compensation not to exceed
312 weeks’ compensation for each organ so determined shall be
paid in addition to any other compensation payable under this
schedule.

§ 8108. Reduction of compensation for subsequent injury to
same member

The period of compensation payable under the schedule in sec-
tion 8107(c) of this title is reduced by the period of compensation
paid or payable under the schedule for an earlier injury if—

(1) compensation in both cases is for disability of the same
member or function or different parts of the same member or
function or for disfigurement; and

(2) the Secretary of Labor finds that compensation payable
for the later disability in whole or in part would duplicate the
compensation payable for the preexisting disability.

In such a case, compensation for disability continuing after the
scheduled period starts on expiration of that period as reduced
under this section.

§ 8109. Beneficiaries of awards unpaid at death; order of
precedence

(a) If an individual—
(1) has sustained disability compensable under section

8107(a) of this title;
(2) has filed a valid claim in his lifetime; and
(3) dies from a cause other than the injury before the end

of the period specified by the schedule;
the compensation specified by the schedule that is unpaid at his
death, whether or not accrued or due at his death, shall be paid—

(A) under an award made before or after the death;
(B) for the period specified by the schedule;
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(C) to and for the benefit of the persons then in being
within the classes and proportions and on the conditions speci-
fied by this section; and

(D) in the following order of precedence:
(i) If there is no child, to the widow or widower.
(ii) If there are both a widow or widower and a child

or children, one-half to the widow or widower and one-half
to the child or children.

(iii) If there is no widow or widower, to the child or
children.

(iv) If there is no survivor in the above classes, to the
parent or parents wholly or partly dependent for support
on the decedent, or to other wholly dependent relatives
listed by section 8133(a)(5) of this title, or to both in pro-
portions provided by regulation.

(v) If there is no survivor in the above classes and no
burial allowance is payable under section 8134 of this title,
an amount not exceeding that which would be expendable
under section 8134 of this title if applicable shall be paid
to reimburse a person equitably entitled thereto to the ex-
tent and in the proportion that he has paid the burial ex-
penses, but a compensated insurer or other person obli-
gated by law or contract to pay the burial expenses or a
State or political subdivision or entity is deemed not equi-
tably entitled.

(b) Payments under subsection (a) of this section, except for an
amount payable for a period preceding the death of the individual,
are at the basic rate of compensation for permanent disability spec-
ified by section 8107(a) of this title even if at the time of death the
individual was entitled to the augmented rate specified by section
8110 of this title.

(c) A surviving beneficiary under subsection (a) of this section,
except one under subsection (a)(D)(v), does not have a vested right
to payment and must be alive to receive payment.

(d) A beneficiary under subsection (a) of this section, except
one under subsection (a)(D)(v), ceases to be entitled to payment on
the happening of an event which would terminate his right to com-
pensation for death under section 8133 of this title. When that en-
titlement ceases, compensation remaining unpaid under subsection
(a) of this section is payable to the surviving beneficiary in accord-
ance with subsection (a) of this section.

§ 8110. Augmented compensation for dependents
(a) For the purpose of this section, ‘‘dependent’’ means—

(1) a wife, if—
(A) she is member of the same household as the em-

ployee;
(B) she is receiving regular contributions from the em-

ployee for her support; or
(C) the employee has been ordered by a court to con-

tribute to her support;
(2) a husband, if—

(A) he is a member of the same household as the em-
ployee; or
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(B) he is receiving regular contributions from the em-
ployee for his support; or

(C) the employee has been ordered by a court to con-
tribute to his support;
(3) an unmarried child, while living with the employee or

receiving regular contributions from the employee toward his
support, and who is—

(A) under 18 years of age; or
(B) over 18 years of age and incapable of self-support

because of physical or mental disability; and
(4) a parent, while wholly dependent on and supported by

the employee.
Notwithstanding paragraph (3) of this subsection, compensation
payable for a child that would otherwise end because the child has
reached 18 years of age shall continue if he is a student as defined
by section 8101 of this title at the time he reaches 18 years of age
for so long as he continues to be such a student or until he marries.

(b) A disabled employee with one or more dependents is enti-
tled to have his basic compensation for disability augmented—

(1) at the rate of 81⁄3 percent of his monthly pay if that
compensation is payable under section 8105 or 8107(a) of this
title; and

(2) at the rate of 81⁄3 percent of the difference between his
monthly pay and his monthly wage-earning capacity if that
compensation is payable under section 8106(a) of this title.

§ 8111. Additional compensation for services of attendants
or vocational rehabilitation

(a) The Secretary of Labor may pay an employee who has been
awarded compensation an additional sum of not more than $1,500
a month, as the Secretary considers necessary, when the Secretary
finds that the service of an attendant is necessary constantly be-
cause the employee is totally blind, or has lost the use of both
hands or both feet, or is paralyzed and unable to walk, or because
of other disability resulting from the injury making him so helpless
as to require constant attendance.

(b) The Secretary may pay an individual undergoing vocational
rehabilitation under section 8104 of this title additional compensa-
tion necessary for his maintenance, but not to exceed $200 a
month.

§ 8112. Maximum and minimum monthly payments
(a) Except as provided by section 8138 of this title, the monthly

rate of compensation for disability, including augmented compensa-
tion under section 8110 of this title but not including additional
compensation under section 8111 of this title, may not be more
than 75 percent of the monthly pay of the maximum rate of basic
pay for GS–15, and in case of total disability may not be less than
75 percent of the monthly pay of the minimum rate of basic pay
for GS–2 or the amount of the monthly pay of the employee, which-
ever is less.

(b) The provisions of subsection (a) shall not apply to any em-
ployee whose disability is a result of an assault which occurs dur-
ing an assassination or attempted assassination of a Federal offi-
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cial described under section 351(a) or 1751(a) of title 18, and was
sustained in the performance of duty.

§ 8113. Increase or decrease of basic compensation
(a) If an individual—

(1) was a minor or employed in a learner’s capacity at the
time of injury; and

(2) was not physically or mentally handicapped before the
injury;

the Secretary of Labor, on review under section 8128 of this title
after the time the wage-earning capacity of the individual would
probably have increased but for the injury, shall recompute pro-
spectively the monetary compensation payable for disability on the
basis of an assumed monthly pay corresponding to the probable in-
creased wage-earning capacity.

(b) If an individual without good cause fails to apply for and
undergo vocational rehabilitation when so directed under section
8104 of this title, the Secretary, on review under section 8128 of
this title and after finding that in the absence of the failure the
wage-earning capacity of the individual would probably have sub-
stantially increased, may reduce prospectively the monetary com-
pensation of the individual in accordance with what would probably
have been his wage-earning capacity in the absence of the failure,
until the individual in good faith complies with the direction of the
Secretary.

§ 8114. Computation of pay
(a) For the purpose of this section—

(1) ‘‘overtime pay’’ means pay for hours of service in excess
of a statutory or other basic workweek or other basic unit of
worktime, as observed by the employing establishment; and

(2) ‘‘year’’ means a period of 12 calendar months, or the
equivalent thereof as specified by regulations prescribed by the
Secretary of Labor.
(b) In computing monetary compensation for disability or death

on the basis of monthly pay, that pay is determined under this sec-
tion.

(c) The monthly pay at the time of injury is deemed one-twelfth
of the average annual earnings of the employee at that time. When
compensation is paid on a weekly basis, the weekly equivalent of
the monthly pay is deemed one-fifty-second of the average annual
earnings. However, for so much of a period of total disability as
does not exceed 90 calendar days from the date of the beginning
of compensable disability, the compensation, in the discretion of the
Secretary of Labor, may be computed on the basis of the actual
daily wage of the employee at the time of injury in which event he
may be paid compensation for the days he would have worked but
for the injury.

(d) Average annual earnings are determined as follows:
(1) If the employee worked in the employment in which he

was employed at the time of his injury during substantially the
whole year immediately preceding the injury and the employ-
ment was in a position for which an annual rate of pay—

(A) was fixed, the average annual earnings are the an-
nual rate of pay; or
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(B) was not fixed, the average annual earnings are the
product obtained by multiplying his daily wage for the par-
ticular employment, or the average thereof if the daily
wage has fluctuated, by 300 if he was employed on the
basis of a 6-day workweek, 280 if employed on the basis
of a 51⁄2-day week, and 260 if employed on the basis of a
5-day week.
(2) If the employee did not work in employment in which

he was employed at the time of his injury during substantially
the whole year immediately preceding the injury, but the posi-
tion was one which would have afforded employment for sub-
stantially a whole year, the average annual earnings are a sum
equal to the average annual earnings of an employee of the
same class working substantially the whole immediately pre-
ceding year in the same or similar employment by the United
States in the same or neighboring place, as determined under
paragraph (1) of this subsection.

(3) If either of the foregoing methods of determining the
average annual earnings cannot be applied reasonably and
fairly, the average annual earnings are a sum that reasonably
represents the annual earning capacity of the injured employee
in the employment in which he was working at the time of the
injury having regard to the previous earnings of the employee
in Federal employment, and of other employees of the United
States in the same or most similar class working in the same
or most similar employment in the same or neighboring loca-
tion, other previous employment of the employee, or other rel-
evant factors. However, the average annual earnings may not
be less than 150 times the average daily wage the employee
earned in the employment during the days employed within 1
year immediately preceding his injury.

(4) If the employee served without pay or at nominal pay,
paragraphs (1), (2), and (3) of this subsection apply as far as
practicable, but the average annual earnings of the employee
may not exceed the minimum rate of basic pay for GS–15. If
the average annual earnings cannot be determined reasonably
and fairly in the manner otherwise provided by this section,
the average annual earnings shall be determined at the rea-
sonable value of the service performed but not in excess of
$3,600 a year.
(e) The value of subsistence and quarters, and of any other

form of remuneration in kind for services if its value can be esti-
mated in money, and premium pay under section 5545(c)(1) of this
title are included as part of the pay, but account is not taken of—

(1) overtime pay;
(2) additional pay or allowance authorized outside the

United States because of differential in cost of living or other
special circumstances; or

(3) bonus or premium pay for extraordinary service includ-
ing bonus or pay for particularly hazardous service in time of
war.

§ 8115. Determination of wage-earning capacity
(a) In determining compensation for partial disability, except

permanent partial disability compensable under sections 8107–
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8109 of this title, the wage-earning capacity of an employee is de-
termined by his actual earnings if his actual earnings fairly and
reasonably represent his wage-earning capacity. If the actual earn-
ings of the employee do not fairly and reasonably represent his
wage-earning capacity or if the employee has no actual earnings,
his wage-earning capacity as appears reasonable under the cir-
cumstances is determined with due regard to—

(1) the nature of his injury;
(2) the degree of physical impairment;
(3) his usual employment;
(4) his age;
(5) his qualifications for other employment;
(6) the availability of suitable employment; and
(7) other factors or circumstances which may affect his

wage-earning capacity in his disabled condition.
(b) Section 8114(d) of this title is applicable in determining the

wage-earning capacity of an employee after the beginning of partial
disability.

§ 8116. Limitations on right to receive compensation
(a) While an employee is receiving compensation under this

subchapter, or if he has been paid a lump sum in commutation of
installment payments until the expiration of the period during
which the installment payments would have continued, he may not
receive salary, pay, or remuneration of any type from the United
States, except—

(1) in return for service actually performed;
(2) pension for service in the Army, Navy, or Air Force;
(3) other benefits administered by the Department of Vet-

erans Affairs unless such benefits are payable for the same in-
jury or the same death; and

(4) retired pay, retirement pay, retainer pay, or equivalent
pay for service in the Armed Forces or other uniformed serv-
ices.

However, eligibility for or receipt of benefits under subchapter III
of chapter 83 of this title, or another retirement system for employ-
ees of the Government, does not impair the right of the employee
to compensation for scheduled disabilities specified by section
8107(c) of this title.

(b) An individual entitled to benefits under this subchapter be-
cause of his injury, or because of the death of an employee, who
also is entitled to receive from the United States under a provision
of statute other than this subchapter payments or benefits for that
injury or death (except proceeds of an insurance policy), because of
service by him (or in the case of death, by the deceased) as an em-
ployee or in the armed forces, shall elect which benefits he will re-
ceive. The individual shall make the election within 1 year after
the injury or death or within a further time allowed for good cause
by the Secretary of Labor. The election when made is irrevocable,
except as otherwise provided by statute.

(c) The liability of the United States or an instrumentality
thereof under this subchapter or any extension thereof with respect
to the injury or death of an employee is exclusive and instead of
all other liability of the United States or the instrumentality to the
employee, his legal representative, spouse, dependents, next of kin,
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and any other person otherwise entitled to recover damages from
the United States or the instrumentality because of the injury or
death in a direct judicial proceeding, in a civil action, or in admi-
ralty, or by an administrative or judicial proceeding under a work-
men’s compensation statute or under a Federal tort liability stat-
ute. However, this subsection does not apply to a master or a mem-
ber of a crew of a vessel.

(d) Notwithstanding the other provisions of this section, an in-
dividual receiving benefits for disability or death under this sub-
chapter who is also receiving benefits under subchapter III of chap-
ter 84 of this title or benefits under title II of the Social Security
Act shall be entitled to all such benefits, except that—

(1) benefits received under section 223 of the Social Secu-
rity Act (on account of disability) shall be subject to reduction
on account of benefits paid under this subchapter pursuant to
the provisions of section 224 of the Social Security Act; and

(2) in the case of benefits received on account of age or
death under title II of the Social Security Act, compensation
payable under this subchapter based on the Federal service of
an employee shall be reduced by the amount of any such social
security benefits payable that are attributable to Federal serv-
ice of that employee covered by chapter 84 of this title. How-
ever, eligibility for or receipt of benefits under chapter 84 of
this title, or benefits under title II of the Social Security Act
by virtue of service covered by chapter 84 of this title, does not
affect the right of the employee to compensation for scheduled
disabilities specified by section 8107(c) of this title.

§ 8117. Time of accrual of right
An employee is not entitled to compensation for the first 3 days

of temporary disability, except—
(1) when the disability exceeds 14 days;
(2) when the disability is followed by permanent disability;

or
(3) as provided by sections 8103 and 8104 of this title.

§ 8118. Continuation of pay; election to use annual or sick
leave

(a) The United States shall authorize the continuation of pay
of an employee, as defined in section 8101(1) of this title (other
than those referred to in clause (B) or (E)), who has filed a claim
for a period of wage loss due to a traumatic injury with his imme-
diate superior on a form approved by the Secretary of Labor within
the time specified in section 8122(a)(2) of this title.

(b) Continuation of pay under this subchapter shall be
furnished—

(1) without a break in time unless controverted under reg-
ulations of the Secretary;

(2) for a period not to exceed 45 days; and
(3) under accounting procedures and such other regula-

tions as the Secretary may require.
(c) An employee may use annual or sick leave to his credit at

the time the disability begins, but his compensation for disability
does not begin, and the time periods specified by section 8117 of
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this title do not begin to run, until termination of pay as set forth
in subsections (a) and (b) or the use of annual or sick leave ends.

(d) If a claim under subsection (a) is denied by the Secretary,
payments under this section shall, at the option of the employee,
be charged to sick or annual leave or shall be deemed overpay-
ments of pay within the meaning of section 5584 of title 5, United
States Code.

(e) Payments under this section shall not be considered as com-
pensation as defined by section 8101(12) of this title.

§ 8119. Notice of injury or death
An employee injured in the performance of his duty, or some-

one on his behalf, shall give notice thereof. Notice of a death be-
lieved to be related to the employment shall be given by an eligible
beneficiary specified in section 8133 of this title, or someone on his
behalf. A notice of injury or death shall—

(a) be given within 30 days after the injury or death;
(b) be given to the immediate superior of the employee by

personal delivery or by depositing it in the mail properly
stamped and addressed;

(c) be in writing;
(d) state the name and address of the employee;
(e) state the year, month, day, and hour when and the par-

ticular locality where the injury or death occurred;
(f) state the cause and nature of the injury, or, in the case

of death, the employment factors believed to be the cause; and
(g) be signed by and contain the address of the individual

giving the notice.

§ 8120. Report of injury
Immediately after an injury to an employee which results in

his death or probable disability, his immediate superior shall re-
port to the Secretary of Labor. The Secretary may—

(1) prescribe the information that the report shall contain;
(2) require the immediate superior to make supplemental

reports; and
(3) obtain such additional reports and information from

employees as are agreed on by the Secretary and the head of
the employing agency.

§ 8121. Claim
Compensation under this subchapter may be allowed only if an

individual or someone on his behalf makes claim therefor. The
claim shall—

(1) be made in writing within the time specified by section
8122 of this title;

(2) be delivered to the office of the Secretary of Labor or
to an individual whom the Secretary may designate by regula-
tion, or deposited in the mail properly stamped and addressed
to the Secretary or his designee;

(3) be on a form approved by the Secretary;
(4) contain all information required by the Secretary;
(5) be sworn to by the individual entitled to compensation

or someone on his behalf; and
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(6) except in case of death, be accompanied by a certificate
of the physician of the employee stating the nature of the in-
jury and the nature and probable extent of the disability.

The Secretary may waive paragraphs (3)–(6) of this section for rea-
sonable cause shown.

§ 8122. Time for making claim
(a) An original claim for compensation for disability or death

must be filed within 3 years after the injury or death. Compensa-
tion for disability or death, including medical care in disability
cases, may not be allowed if claim is not filed within that time
unless—

(1) the immediate superior had actual knowledge of the in-
jury or death within 30 days. The knowledge must be such to
put the immediate superior reasonably on notice of an on-the-
job injury or death; or

(2) written notice of injury or death as specified in section
8119 of this title was given within 30 days.
(b) In a case of latent disability, the time for filing claim does

not begin to run until the employee has a compensable disability
and is aware, or by the exercise of reasonable diligence should have
been aware, of the causal relationship of the compensable disability
to his employment. In such a case, the time for giving notice of in-
jury begins to run when the employee is aware, or by the exercise
of reasonable diligence should have been aware, that his condition
is causally related to his employment, whether or not there is a
compensable disability.

(c) The timely filing of a disability claim because of injury will
satisfy the time requirements for a death claim based on the same
injury.

(d) The time limitations in subsections (a) and (b) of this sec-
tion do not—

(1) begin to run against a minor until he reaches 21 years
of age or has had a legal representative appointed; or

(2) run against an incompetent individual while he is in-
competent and has no duly appointed legal representative; or

(3) run against any individual whose failure to comply is
excused by the Secretary on the ground that such notice could
not be given because of exceptional circumstances.

§ 8123. Physical examinations
(a) An employee shall submit to examination by a medical offi-

cer of the United States, or by a physician designated or approved
by the Secretary of Labor, after the injury and as frequently and
at the times and places as may be reasonably required. The em-
ployee may have a physician designated and paid by him present
to participate in the examination. If there is disagreement between
the physician making the examination for the United States and
the physician of the employee, the Secretary shall appoint a third
physician who shall make an examination.

(b) An employee is entitled to be paid expenses incident to an
examination required by the Secretary which in the opinion of the
Secretary are necessary and reasonable, including transportation
and loss of wages incurred in order to be examined. The expenses,
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when authorized or approved by the Secretary, are paid from the
Employees’ Compensation Fund.

(c) The Secretary shall fix the fees for examinations held under
this section by physicians not employed by or under contract to the
United States to furnish medical services to employees. The fees,
when authorized or approved by the Secretary, are paid from the
Employees’ Compensation Fund.

(d) If an employee refuses to submit to or obstructs an exam-
ination, his right to compensation under this subchapter is sus-
pended until the refusal or obstruction stops. Compensation is not
payable while a refusal or obstruction continues, and the period of
the refusal or obstruction is deducted from the period for which
compensation is payable to the employee.

§ 8124. Findings and award; hearings
(a) The Secretary of Labor shall determine and make a finding

of facts and make an award for or against payment of compensa-
tion under this subchapter after—

(1) considering the claim presented by the beneficiary and
the report furnished by the immediate superior; and

(2) completing such investigation as he considers nec-
essary.
(b)(1) Before review under section 8128(a) of this title, a claim-

ant for compensation not satisfied with a decision of the Secretary
under subsection (a) of this section is entitled, on request made
within 30 days after the date of the issuance of the decision, to a
hearing on his claim before a representative of the Secretary. At
the hearing, the claimant is entitled to present evidence in further
support of his claim. Within 30 days after the hearing ends, the
Secretary shall notify the claimant in writing of his further deci-
sion and any modifications of the award he may make and of the
basis of his decision.

(2) In conducting the hearing, the representative of the Sec-
retary is not bound by common law or statutory rules of evidence,
by technical or formal rules of procedure, or by section 554 of this
title except as provided by this subchapter, but may conduct the
hearing in such manner as to best ascertain the rights of the claim-
ant. For this purpose, he shall receive such relevant evidence as
the claimant adduces and such other evidence as he determines
necessary or useful in evaluating the claim.

§ 8125. Misbehavior at proceedings
If an individual—

(1) disobeys or resists a lawful order or process in pro-
ceedings under this subchapter before the Secretary of Labor
or his representative; or

(2) misbehaves during a hearing or so near the place of
hearing as to obstruct it;

the Secretary or his representative shall certify the facts to the dis-
trict court having jurisdiction in the place where he is sitting. The
court, in a summary manner, shall hear the evidence as to the acts
complained of and if the evidence warrants, punish the individual
in the same manner and to the same extent as for a contempt com-
mitted before the court, or commit the individual on the same con-
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ditions as if the forbidden act had occurred with reference to the
process of or in the presence of the court.

§ 8126. Subpenas; oaths; examination of witnesses
The Secretary of Labor, on any matter within his jurisdiction

under this subchapter, may—
(1) issue subpenas for and compel the attendance of wit-

nesses within a radius of 100 miles;
(2) administer oaths;
(3) examine witnesses; and
(4) require the production of books, papers, documents,

and other evidence.

§ 8127. Representation; attorneys’ fees
(a) A claimant may authorize an individual to represent him

in any proceeding under this subchapter before the Secretary of
Labor.

(b) A claim for legal or other services furnished in respect to
a case, claim, or award for compensation under this subchapter is
valid only if approved by the Secretary.

§ 8128. Review of award
(a) The Secretary of Labor may review an award for or against

payment of compensation at any time on his own motion or on ap-
plication. The Secretary, in accordance with the facts found on re-
view, may—

(1) end, decrease, or increase the compensation previously
awarded; or

(2) award compensation previously refused or discon-
tinued.
(b) The action of the Secretary or his designee in allowing or

denying a payment under this subchapter is—
(1) final and conclusive for all purposes and with respect

to all questions of law and fact; and
(2) not subject to review by another official of the United

States or by a court by mandamus or otherwise.
Credit shall be allowed in the accounts of a certifying or disbursing
official for payment in accordance with that action.

§ 8129. Recovery of overpayments
(a) When an overpayment has been made to an individual

under this subchapter because of an error of fact or law, adjust-
ment shall be made under regulations prescribed by the Secretary
of Labor by decreasing later payments to which the individual is
entitled. If the individual dies before the adjustment is completed,
adjustment shall be made by decreasing later benefits payable
under this subchapter with respect to the individual’s death.

(b) Adjustment or recovery by the United States may not be
made when incorrect payment has been made to an individual who
is without fault and when adjustment or recovery would defeat the
purpose of this subchapter or would be against equity and good
conscience.

(c) A certifying or disbursing official is not liable for an amount
certified or paid by him when—
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(1) adjustment or recovery of the amount is waived under
subsection (b) of this section; or

(2) adjustment under subsection (a) of this section is not
completed before the death of all individuals against whose
benefits deductions are authorized.

§ 8130. Assignment of claim
An assignment of a claim for compensation under this sub-

chapter is void. Compensation and claims for compensation are ex-
empt from claims of creditors.

§ 8131. Subrogation of the United States
(a) If an injury or death for which compensation is payable

under this subchapter is caused under circumstances creating a
legal liability on a person other than the United States to pay dam-
ages, the Secretary of Labor may require the beneficiary to—

(1) assign to the United States any right of action he may
have to enforce the liability or any right he may have to share
in money or other property received in satisfaction of that li-
ability; or

(2) prosecute the action in his own name.
An employee required to appear as a party or witness in the pros-
ecution of such an action is in an active duty status while so en-
gaged.

(b) A beneficiary who refuses to assign or prosecute an action
in his own name when required by the Secretary is not entitled to
compensation under this subchapter.

(c) The Secretary may prosecute or compromise a cause of ac-
tion assigned to the United States. When the Secretary realizes on
the cause of action, he shall deduct therefrom and place to the
credit of the Employees’ Compensation Fund the amount of com-
pensation already paid to the beneficiary and the expense of real-
ization or collection. Any surplus shall be paid to the beneficiary
and credited on future payments of compensation payable for the
same injury. However, the beneficiary is entitled to not less than
one-fifth of the net amount of a settlement or recovery remaining
after the expenses thereof have been deducted.

(d) If an injury or death for which compensation is payable
under this subchapter is caused under circumstances creating a
legal liability in the Panama Canal Company to pay damages
under the law of a State, a territory or possession of the United
States, the District of Columbia, or a foreign country, compensation
is not payable until the individual entitled to compensation—

(1) releases to the Panama Canal Company any right of ac-
tion he may have to enforce the liability of the Panama Canal
Company; or

(2) assigns to the United States any right he may have to
share in money or other property received in satisfaction of the
liability of the Panama Canal Company.

§ 8132. Adjustment after recovery from a third person
If an injury or death for which compensation is payable under

this subchapter is caused under circumstances creating a legal li-
ability in a person other than the United States to pay damages,
and a beneficiary entitled to compensation from the United States
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for that injury or death receives money or other property in satis-
faction of that liability as the result of suit or settlement by him
or in his behalf, the beneficiary, after deducting therefrom the costs
of suit and a reasonable attorney’s fee, shall refund to the United
States the amount of compensation paid by the United States and
credit any surplus on future payments of compensation payable to
him for the same injury. No court, insurer, attorney, or other per-
son shall pay or distribute to the beneficiary or his designee the
proceeds of such suit or settlement without first satisfying or assur-
ing satisfaction of the interest of the United States. The amount re-
funded to the United States shall be credited to the Employees’
Compensation Fund. If compensation has not been paid to the ben-
eficiary, he shall credit the money or property on compensation
payable to him by the United States for the same injury. However,
the beneficiary is entitled to retain, as a minimum, at least one-
fifth of the net amount of the money or other property remaining
after the expenses of a suit or settlement have been deducted; and
in addition to this minimum and at the time of distribution, an
amount equivalent to a reasonable attorney’s fee proportionate to
the refund to the United States.

§ 8133. Compensation in case of death
(a) If death results from an injury sustained in the perform-

ance of duty, the United States shall pay a monthly compensation
equal to a percentage of the monthly pay of the deceased employee
in accordance with the following schedule:

(1) To the widow or widower, if there is no child, 50 per-
cent.

(2) To the widow or widower, if there is a child, 45 percent
and in addition 15 percent for each child not to exceed a total
of 75 percent for the widow or widower and children.

(3) To the children, if there is no widow or widower, 40
percent for one child and 15 percent additional for each addi-
tional child not to exceed a total of 75 percent, divided among
the children share and share alike.

(4) To the parents, if there is no widow, widower, or child,
as follows—

(A) 25 percent if one parent was wholly dependent on
the employee at the time of death and the other was not
dependent to any extent;

(B) 20 percent to each if both were wholly dependent;
or

(C) a proportionate amount in the discretion of the
Secretary of Labor if one or both were partly dependent.

If there is a widow, widower, or child, so much of the percent-
ages are payable as, when added to the total percentages pay-
able to the widow, widower, and children, will not exceed a
total of 75 percent.

(5) To the brothers, sisters, grandparents, and grand-
children, if there is no widow, widower, child, or dependent
parent, as follows—

(A) 20 percent if one was wholly dependent on the em-
ployee at the time of death;

(B) 30 percent if more than one was wholly dependent,
divided among the dependents share and share alike; or
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(C) 10 percent if no one is wholly dependent but one
or more is partly dependent, divided among the depend-
ents share and share alike.

If there is a widow, widower, child, or dependent parent, so
much of the percentages are payable as, when added to the
total percentages payable to the widow, widower, children, and
dependent parents, will not exceed a total of 75 percent.
(b) The compensation payable under subsection (a) of this sec-

tion is paid from the time of death until—
(1) a widow, or widower dies or remarries before reaching

age 55;
(2) a child, a brother, a sister, or a grandchild dies, mar-

ries, or becomes 18 years of age, or if over age 18 and incapa-
ble of self-support becomes capable of self-support; or

(3) a parent or grandparent dies, marries, or ceases to be
dependent.

Notwithstanding paragraph (2) of this subsection, compensation
payable to or for a child, a brother or sister, or grandchild that
would otherwise end because the child, brother or sister, or grand-
child has reached 18 years of age shall continue if he is a student
as defined by section 8101 of this title at the time he reaches 18
years of age for so long as he continues to be such a student or
until he marries. A widow or widower who has entitlements to ben-
efits under this title derived from more than one husband or wife
shall elect one entitlement to be utilized.

(c) On the cessation of compensation under this section to or
on account of an individual, the compensation of the remaining in-
dividuals entitled to compensation for the unexpired part of the pe-
riod during which their compensation is payable, is that which they
would have received if they had been the only individuals entitled
to compensation at the time of the death of the employee.

(d) When there are two or more classes of individuals entitled
to compensation under this section and the apportionment of com-
pensation under this section would result in injustice, the Sec-
retary may modify the apportionment to meet the requirements of
the case.

(e) In computing compensation under this section, the monthly
pay is deemed not less than the minimum rate of basic pay for GS–
2. However, the total monthly compensation may not exceed—

(1) the monthly pay computed under section 8114 of this
title, except for increases authorized by section 8146a of this
title; or

(2) 75 percent of the monthly pay of the maximum rate of
basic pay for GS–15.
(f) Notwithstanding any funeral and burial expenses paid

under section 8134, there shall be paid a sum of $200 to the per-
sonal representative of a deceased employee within the meaning of
section 8101(1) of this title for reimbursement of the costs of termi-
nation of the decedent’s status as an employee of the United
States.

§ 8134. Funeral expenses; transportation of body
(a) If death results from an injury sustained in the perform-

ance of duty, the United States shall pay, to the personal rep-
resentative of the deceased or otherwise, funeral and burial ex-
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penses not to exceed $800, in the discretion of the Secretary of
Labor.

(b) The body of an employee whose home is in the United
States, in the discretion of the Secretary, may be embalmed and
transported in a hermetically sealed casket to his home or last
place of residence at the expense of the Employees’ Compensation
Fund if—

(1) the employee dies from—
(A) the injury while away from his home or official sta-

tion or outside the United States; or
(B) from other causes while away from his home or of-

ficial station for the purpose of receiving medical or other
services, appliances, supplies, or examination under this
subchapter; and
(2) the relatives of the employee request the return of his

body.
If the relatives do not request the return of the body of the em-
ployee, the Secretary may provide for its disposition and incur and
pay from the Employees’ Compensation Fund the necessary and
reasonable transportation, funeral, and burial expenses.

§ 8135. Lump-sum payment
(a) The liability of the United States for compensation to a ben-

eficiary in the case of death or of permanent total or permanent
partial disability may be discharged by a lump-sum payment equal
to the present value of all future payments of compensation com-
puted at 4 percent true discount compounded annually if—

(1) the monthly payment to the beneficiary is less than $50
a month;

(2) the beneficiary is or is about to become a nonresident
of the United States; or

(3) the Secretary of Labor determines that it is for the best
interest of the beneficiary.

The probability of the death of the beneficiary before the expiration
of the period during which he is entitled to compensation shall be
determined according to the most current United States Life Ta-
bles, as developed by the United States Department of Health,
Education, and Welfare, which shall be updated from time to time,
but the lump-sum payment to a widow or widower of the deceased
employee may not exceed 60 months’ compensation. The probability
of the happening of any other contingency affecting the amount or
duration of compensation shall be disregarded.

(b) On remarriage before reaching age 55 a widow or widower
entitled to compensation under section 8133 of this title, shall be
paid a lump sum equal to twenty-four times the monthly com-
pensation payment (excluding compensation on account of another
individual) to which he was entitled immediately before the remar-
riage.

§ 8136. Initial payments outside the United States
If an employee is injured outside the continental United

States, the Secretary of Labor may arrange and provide for initial
payment of compensation and initial furnishing of other benefits
under this subchapter by an employee or agent of the United
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States designated by the Secretary for that purpose in the locality
in which the employee was employed or the injury incurred.

§ 8137. Compensation for noncitizens and nonresidents
(a) When the Secretary of Labor finds that the amount of com-

pensation payable to an employee who is neither a citizen nor resi-
dent of the United States or Canada, or payable to a dependent of
such an employee, is substantially disproportionate to compensa-
tion for disability or death payable in similar cases under local
statute, regulations, custom, or otherwise at the place outside the
continental United States or Canada where the employee is work-
ing at the time of injury, he may provide for payment of compensa-
tion on a basis reasonably in accord with prevailing local payments
in similar cases by—

(1) the adoption or adaption of the substantive features, by
a schedule or otherwise, of local workmen’s compensation pro-
visions or other local statute, regulation, or custom applicable
in cases of personal injury or death; or

(2) establishing special schedules of compensation for in-
jury, death, and loss of use of members and functions of the
body for specific classes of employees, areas, and places.

Irrespective of the basis adopted, the Secretary may at any time—
(A) modify or limit the maximum monthly and total aggre-

gate payments for injury, death, and medical or other benefits;
(B) modify or limit the percentages of the wage of the em-

ployee payable as compensation for the injury or death; and
(C) modify, limit, or redesignate the class or classes of

beneficiaries entitled to death benefits, including the designa-
tion of persons, representatives, or groups entitled to payment
under local statute or custom whether or not included in the
classes of beneficiaries otherwise specified by this subchapter.
(b) In a case under this section, the Secretary or his designee

may—
(1) make a lump-sum award in the manner prescribed by

section 8135 of this title when he or his designee considers it
to be for the best interest of the United States; and

(2) compromise and pay a claim for benefits, including a
claim in which there is a dispute as to jurisdiction or other fact
or a question of law.

Compensation paid under this subsection is instead of all other
compensation from the United States for the same injury or death,
and a payment made under this subsection is deemed compensa-
tion under this subchapter and is satisfaction of all liability of the
United States in respect to the particular injury or death.

(c) The Secretary may delegate to an employee or agency of the
United States, with such limitations and right of review as he con-
siders advisable, authority to process, adjudicate, commute by
lump-sum award, compromise, and pay a claim or class of claims
for compensation, and to provide other benefits, locally, under this
section, in accordance with such regulations and instructions as the
Secretary considers necessary. For this purpose, the Secretary may
provide or transfer funds, including reimbursement of amounts
paid under this subchapter.
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(d) The Secretary may waive the application of this subchapter
in whole or in part and for such period or periods as he may fix
if he finds that—

(1) conditions prevent the establishment of facilities for
processing and adjudicating claims under this section; or

(2) claimants under this section are alien enemies.
(e) The Secretary may apply this section retrospectively with

adjustment of compensation and benefits as he considers necessary
and proper.

§ 8138. Minimum limit modification for noncitizens and
aliens

(a) Except as provided by subsection (b) of this section, the
minimum limit on monthly compensation for disability under sec-
tion 8112 of this title and the minimum limit on monthly pay on
which death compensation is computed under section 8133 of this
title do not apply in the case of a noncitizen employee, or a class
or classes of noncitizen employees, who sustain injury outside the
continental United States. The Secretary of Labor may establish a
minimum monthly pay on which death compensation is computed
in the case of a class or classes of such noncitizen employees.

(b) The President may remove or modify the minimum limit on
monthly compensation for disability under section 8112 of this title
and the minimum limit on monthly pay on which death compensa-
tion is computed under section 8133 of this title in the case of an
alien employee, or a class or classes of alien employees, of the
Canal Zone Government or the Panama Canal Company.

§ 8139. Employees of the District of Columbia
Compensation awarded to an employee of the government of

the District of Columbia shall be paid in the manner provided by
statute for the payment of the general expenses of the government
of the District of Columbia.

§ 8140. Members of the Reserve Officers’ Training Corps
(a) Subject to the provisions of this section, this subchapter ap-

plies to a member of, or applicant for membership in, the Reserve
Officers’ Training Corps of the Army, Navy, or Air Force who suf-
fers an injury, disability, or death incurred, or an illness con-
tracted, in line of duty—

(1) while engaged in a flight or in flight instruction under
chapter 103 of title 10; or

(2) during the period of the member’s attendance at train-
ing or a practice cruise under chapter 103 of title 10, United
States Code, beginning when the authorized travel to the
training or practice cruise begins and ending when authorized
travel from the training or practice cruise ends.
(b) For the purpose of this section, an injury, disability, death,

or illness of a member referred to in subsection (a) may be consid-
ered as incurred or contracted in line of duty only if the injury, dis-
ability, or death is incurred, or the illness is contracted, by the
member during a period described in that subsection. Subject to re-
view by the Secretary of Labor, the Secretary of the military de-
partment concerned (under regulations prescribed by that Sec-
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retary), shall determine whether an injury, disability, or death was
incurred, or an illness was contracted, by a member in line of duty.

(c) In computing the compensation payable under this section,
the monthly pay received by the injured or deceased individual, in
cash and kind, is deemed $150.

(d) The Secretary of the military department concerned shall
cooperate fully with the Department of Labor in the prompt inves-
tigation and prosecution of a case involving the legal liability of a
third party other than the United States.

(e) An individual may not receive disability benefits under this
section while on active duty with the armed forces, but these bene-
fits may be reinstated when the individual is released from that ac-
tive duty.

(f) Expenses incurred by a military department in providing
hospitalization, medical and surgical care, necessary transportation
incident to that hospitalization or medical and surgical care, or in
connection with a funeral and burial on behalf of an individual cov-
ered by subsection (a) of this section shall be reimbursed by the
Secretary of Labor from the Employees’ Compensation Fund in ac-
cordance with this subchapter. However, reimbursement may not
be made for hospitalization or medical or surgical care provided an
individual by a military department in a facility of a military de-
partment.

(g) For purposes of this section, the term ‘‘applicant for mem-
bership’’ includes a student enrolled, during a semester or other en-
rollment term, in a course which is part of Reserve Officers’ Train-
ing Corps instruction at an educational institution.

§ 8141. Civil Air Patrol volunteers
(a) Subject to the provisions of this section, this subchapter ap-

plies to a volunteer civilian member of the Civil Air Patrol, except
a Civil Air Patrol Cadet under 18 years of age.

(b) In administering this subchapter for a member of the Civil
Air Patrol covered by this section—

(1) the monthly pay of a member is deemed the rate of
basic pay payable for step 1 of grade GS–9 in the General
Schedule under section 5332 of this title for the purpose of
computing compensation for disability or death;

(2) the percentages applicable to payments under section
8133 of this title are—

(A) 45 percent for section 8133(a)(2) of this title, if the
member dies fully or currently insured under subchapter
II of chapter 7 of title 42, with no additional payments for
a child or children while the widow or widower remains el-
igible for payments under section 8133(a)(2) of this title;

(B) 20 percent for section 8133(a)(3) of this title for
one child and 10 percent additional for each additional
child, but not to exceed a total of 75 percent, if the mem-
ber died fully or currently insured under subchapter II of
chapter 7 of title 42; and

(C) 25 percent for section 8133(a)(4) of this title, if one
parent was wholly dependent on the deceased member at
the time of his death and the other was not dependent to
any extent; 16 percent to each, if both were wholly depend-
ent; and if one was or both were partly dependent, a pro-
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portionate amount in the discretion of the Secretary of
Labor;
(3) a payment may not be made under section 8133(a)(5)

of this title;
(4) ‘‘performance of duty’’ means only active service, and

travel to and from that service, rendered in performance or
support of operational missions of the Civil Air Patrol under
direction of the Department of the Air Force and under written
authorization by competent authority covering a specific as-
signment and prescribing a time limit for the assignment; and

(5) the Secretary of Labor or his designee shall inform the
Commissioner of Social Security when a claim is filed and eli-
gibility for compensation is established under section
8133(a)(2) or (3) of this title, and the Commissioner of Social
Security shall certify to the Secretary of Labor as to whether
or not the member concerned was fully or currently insured
under subchapter II of chapter 7 of title 42 at the time of his
death.
(c) The Secretary of Labor or his designee may inform the Sec-

retary of the Air Force or his designee when a claim is filed. The
Secretary of the Air Force, on request of the Secretary of Labor,
shall advise him of the facts concerning the injury and whether or
not the member was rendering service, or engaged in travel to or
from service, in performance or support of an operational mission
of the Civil Air Patrol at the time of injury. This subsection does
not dispense with the report of the immediate superior of the mem-
ber required by section 8120 of this title, or other reports agreed
on under that section.

§ 8142. Peace Corps volunteers
(a) For the purpose of this section, ‘‘volunteer’’ means—

(1) a volunteer enrolled in the Peace Corps under section
2504 of title 22;

(2) a volunteer leader enrolled in the Peace Corps under
section 2505 of title 22; and

(3) an applicant for enrollment as a volunteer or volunteer
leader during a period of training under section 2507(a) of title
22 before enrollment.
(b) Subject to the provisions of this section, this subchapter ap-

plies to a volunteer, except that entitlement to disability compensa-
tion payments does not commence until the day after the date of
termination of his service as a volunteer.

(c) For the purpose of this subchapter—
(1) a volunteer is deemed receiving monthly pay at the

minimum rate for GS–7;
(2) a volunteer leader referred to by section 2505 of title

22, or a volunteer with one or more minor children as defined
in section 2504 of title 22, is deemed receiving monthly pay at
the minimum rate for GS–11;

(3) an injury suffered by a volunteer when he is outside
the several States and the District of Columbia is deemed
proximately caused by his employment, unless the injury or
disease is—

(A) caused by willful misconduct of the volunteer;
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(B) caused by the volunteer’s intention to bring about
the injury or death of himself or of another; or

(C) proximately caused by the intoxication of the in-
jured volunteer; and
(4) the period of service of an individual as a volunteer

includes—
(A) any period of training under section 2507(a) of title

22 before enrollment as a volunteer; and
(B) the period between enrollment as a volunteer and

the termination of service as a volunteer by the President
or by death or resignation.

§ 8143. Job Corps enrollees; volunteers in service to Amer-
ica

(a) Subject to the provisions of this subsection, this subchapter
applies to an enrollee in the Job Corps, except that compensation
for disability does not begin to accrue until the day after the date
on which the injured enrollee is terminated. In administering this
subchapter for an enrollee covered by this subsection—

(1) the monthly pay of an enrollee is deemed that received
at the minimum rate for GS–2;

(2) section 8113(a) of this title applies to an enrollee; and
(3) ‘‘performance of duty’’ does not include an act of an en-

rollee while absent from his assigned post of duty, except while
participating in an activity (including an activity while on pass
or during travel to or from the post of duty) authorized by or
under the direction and supervision of the Job Corps.
(b) This subchapter applies to a volunteer in service to America

who receives either a living allowance or a stipend under part A
of subchapter VIII of chapter 34 of title 42, with respect to that
service and training, to the same extent as enrollees of the Job
Corps under subsection (a) of this section. However, for the purpose
of the computation described in subsection (a)(1) of this section, the
monthly pay of a volunteer is deemed that received at the min-
imum rate for GS–5 of the General Schedule under section 5332 of
title 5, United States Code.

§ 8143a. Members of the National Teacher Corps
Subject to the provisions of this section, this subchapter ap-

plies to a member of the National Teacher Corps. In administering
this subchapter for a member covered by this section—

(1) ‘‘performance of duty’’ does not include an act of a
member while—

(A) on authorized leave; or
(B) absent from his assigned post of duty, except while

participating in an activity authorized by or under the di-
rection or supervision of the Commissioner of Education;
and
(2) In computing compensation for disability or death, the

monthly pay of a member is deemed his actual pay or that re-
ceived at the minimum rate for GS–6, whichever is greater.

§ 8144. Student-employees
A student-employee as defined by section 5351 of this title who

suffers disability or death as a result of personal injury arising out
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of and in the course of training, or incurred in the performance of
duties in connection with that training, is considered for the pur-
pose of this subchapter an employee who incurred the injury in the
performance of duty.

§ 8145. Administration
The Secretary of Labor shall administer, and decide all ques-

tions arising under, this subchapter. He may—
(1) appoint employees to administer this subchapter; and
(2) delegate to any employee of the Department of Labor

any of the powers conferred on him by this subchapter.

§ 8146. Administration for the Panama Canal Commission
and The Alaska Railroad

(a) The President, from time to time, may transfer the admin-
istration of this subchapter—

(1) so far as employees of the Panama Canal Commission
are concerned to the Commission; and

(2) so far as employees of The Alaska Railroad are con-
cerned to the general manager of The Alaska Railroad.
(b) When administration is transferred under subsection (a) of

this section, the expenses incident to physical examinations which
are payable under section 8123 of this title shall be paid from ap-
propriations for the Panama Canal Commission or for The Alaska
Railroad, as the case may be, instead of from the Employees’ Com-
pensation Fund. The President may authorize the Panama Canal
Commission and the general manager of The Alaska Railroad to
pay the compensation provided by this subchapter, including med-
ical, surgical, and hospital services and supplies under section 8103
of this title and the transportation and burial expenses under sec-
tions 8103 and 8134 of this title, from appropriations for the Pan-
ama Canal Commission and for The Alaska Railroad, and these ap-
propriations shall be reimbursed for the payments by transfer of
funds from the Employees’ Compensation Fund.

(c) The President may authorize the Panama Canal Commis-
sion to waive, at its discretion, the making of the claim required
by section 8121 of this title in the case of compensation to an em-
ployee of the Panama Canal Commission for temporary disability,
either total or partial.

(d) When administration is transferred under subsection (a) of
this section to the general manager of The Alaska Railroad, the
Secretary of Labor is not divested of jurisdiction and a claimant is
entitled to appeal from the decision of the general manager of The
Alaska Railroad to the Secretary of Labor. The Secretary on receipt
of an appeal shall, or on his own motion may, review the decision
of the general manager of The Alaska Railroad, and in accordance
with the facts found on review may proceed under section 8128 of
this title. The Secretary shall provide the form and manner of tak-
ing an appeal.

(e) The same right of appeal exists with respect to claims filed
by employees of the Panama Canal Commission or their depend-
ents in case of death, as is provided with respect to the claims of
other employees to whom this subchapter applies, under section
8149 of this title. The Employees’ Compensation Appeals Board re-
ferred to by section 8149 of this title has jurisdiction, under regula-
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tions prescribed by the Secretary, over appeals relating to claims
of the employees or their dependents.

§ 8146a. Cost-of-living adjustment of compensation
(a) Compensation payable on account of disability or death

which occurred more than one year before March 1 of each year
shall be annually increased on that date by the amount determined
by the Secretary of Labor to represent the percent change in the
price index published for December of the preceding year over the
price index published for the December of the year prior to the pre-
ceding year, adjusted to the nearest one-tenth of 1 percent.

(b) The regular periodic compensation payments after adjust-
ment under this section shall be fixed at the nearest dollar. How-
ever, the regular periodic compensation after adjustment shall re-
flect an increase of at least $1.

(c) This section shall be applicable to persons excluded by sec-
tion 15 of the Federal Employees’ Compensation Act Amendments
of 1966 (Public Law 89–488) under the following statutes: Act of
February 15, 1934 (48 Stat. 351); Act of June 26, 1936 (49 Stat.
2035); Act of April 8, 1935 (49 Stat. 115); Act of July 25, 1942 (56
Stat. 710); Public Law 84–955 (August 3, 1956); Public Law 77–784
(December 2, 1942); Public Law 84–879 (August 1, 1956); Public
Law 80–896 (July 3, 1948); Act of September 8, 1959 (73 Stat. 469).
Benefit payments to these persons shall initially be increased by
the total percentage of the increases in the price index from the
base month of July 1966, to the next most recent base month fol-
lowing the effective date of this subsection.

§ 8147. Employees’ Compensation Fund
(a) There is in the Treasury of the United States the Employ-

ees’ Compensation Fund which consists of sums that Congress,
from time to time, may appropriate for or transfer to it, and
amounts that otherwise accrue to it under this subchapter or other
statute. The Fund is available without time limit for the payment
of compensation and other benefits and expenses, except adminis-
trative expenses, authorized by this subchapter or any extension or
application thereof, except as otherwise provided by this sub-
chapter or other statute. The Secretary of Labor shall submit annu-
ally to the Office of Management and Budget estimates of appro-
priations necessary for the maintenance of the Fund. For the pur-
pose of this subsection, ‘‘administrative expenses’’ does not include
expenses for legal services performed by or for the Secretary under
sections 8131 and 8132 of this title.

(b) Before August 15 of each year, the Secretary shall furnish
to each agency and instrumentality of the United States having an
employee who is or may be entitled to compensation benefits under
this subchapter or any extension or application thereof a statement
showing the total cost of benefits and other payments made from
the Employees’ Compensation Fund during the preceding July 1
through June 30 expense period on account of the injury or death
of employees or individuals under the jurisdiction of the agency or
instrumentality. Each agency and instrumentality shall include in
its annual budget estimates for the fiscal year beginning in the
next calendar year a request for an appropriation in an amount
equal to the costs. Sums appropriated pursuant to the request shall
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be deposited in the Treasury to the credit of the Fund within 30
days after they are available. An agency or instrumentality not de-
pendent on an annual appropriation shall make the deposit re-
quired by this subsection from funds under its control during the
first fifteen days of October following the furnishing of the state-
ment. If an agency or instrumentality (or part or function thereof)
is transferred to another agency or instrumentality, the cost of
compensation benefits and other expenses paid from the Fund on
account of the injury or death of employees of the transferred agen-
cy or instrumentality (or part or function) shall be included in costs
of the receiving agency or instrumentality.

(c) In addition to the contributions for the maintenance of the
Employees’ Compensation Fund required by this section, the
United States Postal Service, or a mixed ownership corporation as
defined by section 9101(2) of title 31, or any other corporation or
agency or instrumentality (or activity thereof) which is required by
statute to submit an annual budget pursuant to or as provided by
chapter 91 of title 31, shall pay an additional amount for its fair
share of the cost of administration of this subchapter as deter-
mined by the Secretary. With respect to these corporations, agen-
cies, and instrumentalities, the charges billed by the Secretary
under this section shall include an additional amount for these
costs, which shall be paid into the Treasury as miscellaneous re-
ceipts from the sources authorized and in the manner otherwise
provided by this section.

§ 8148. Forfeiture of benefits by convicted felons
(a) Any individual convicted of a violation of section 1920 of

title 18, or any other Federal or State criminal statute relating to
fraud in the application for or receipt of any benefit under this sub-
chapter or subchapter III of this chapter, shall forfeit (as of the
date of such conviction) any entitlement to any benefit such indi-
vidual would otherwise be entitled to under this subchapter or sub-
chapter III for any injury occurring on or before the date of such
conviction. Such forfeiture shall be in addition to any action the
Secretary may take under section 8106 or 8129.

(b)(1) Notwithstanding any other provision of this chapter (ex-
cept as provided under paragraph (3)), no benefits under this sub-
chapter or subchapter III of this chapter shall be paid or provided
to any individual during any period during which such individual
is confined in a jail, prison, or other penal institution or correc-
tional facility, pursuant to that individual’s conviction of an offense
that constituted a felony under applicable law.

(2) Such individual shall not be entitled to receive the benefits
forfeited during the period of incarceration under paragraph (1),
after such period of incarceration ends.

(3) If an individual has one or more dependents as defined
under section 8110(a), the Secretary of Labor may, during the pe-
riod of incarceration, pay to such dependents a percentage of the
benefits that would have been payable to such individual computed
according to the percentages set forth in section 8133(a) (1) through
(5).

(c) Notwithstanding the provision of section 552a of this title,
or any other provision of Federal or State law, any agency of the
United States Government or of any State (or political subdivision
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thereof) shall make available to the Secretary of Labor, upon writ-
ten request, the names and Social Security account numbers of in-
dividuals who are confined in a jail, prison, or other penal institu-
tion or correctional facility under the jurisdiction of such agency,
pursuant to such individuals’ conviction of an offense that con-
stituted a felony under applicable law, which the Secretary of
Labor may require to carry out the provisions of this section.

§ 8149. Regulations
The Secretary of Labor may prescribe rules and regulations

necessary for the administration and enforcement of this sub-
chapter including rules and regulations for the conduct of hearings
under section 8124 of this title. The rules and regulations shall
provide for an Employee’s Compensation Appeals Board of three in-
dividuals designated or appointed by the Secretary with authority
to hear and, subject to applicable law and the rules and regulations
of the Secretary, make final decisions on appeals taken from deter-
minations and awards with respect to claims of employees. In adju-
dicating claims under section 8146 of this title, the Secretary may
determine the nature and extent of the proof and evidence required
to establish the right to benefits under this subchapter without re-
gard to the date of injury or death for which claim is made.

§ 8150. Effect on other statutes
(a) This subchapter does not affect the maritime rights and

remedies of a master or member of the crew of a vessel.
(b) Section 8141 of this title and section 9441 of title 10 do not

confer military or veteran status on any individual.

§ 8151. Civil service retention rights
(a) In the event the individual resumes employment with the

Federal Government, the entire time during which the employee
was receiving compensation under this chapter shall be credited to
the employee for the purposes of within-grade step increases, reten-
tion purposes, and other rights and benefits based upon length of
service.

(b) Under regulations issued by the Office of Personnel
Management—

(1) the department or agency which was the last employer
shall immediately and unconditionally accord the employee, if
the injury or disability has been overcome within one year
after the date of commencement of compensation or from the
time compensable disability recurs if the recurrence begins
after the injured employee resumes regular full-time employ-
ment with the United States, the right to resume his former
or an equivalent position, as well as all other attendant rights
which the employee would have had, or acquired, in his former
position had he not been injured or disabled, including the
rights to tenure, promotion, and safeguards in reductions-in-
force procedures, and

(2) the department or agency which was the last employer
shall, if the injury or disability is overcome within a period of
more than one year after the date of commencement of com-
pensation, make all reasonable efforts to place, and accord pri-
ority to placing, the employee in his former or equivalent posi-
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tion within such department or agency, or within any other de-
partment or agency.

§ 8152. Annual report
The Secretary of Labor shall, at the end of each fiscal year,

prepare a report with respect to the administration of this chapter.
Such report shall be submitted to Congress in accordance with the
requirement with respect to submission under section 42 of the
Longshore Harbor Workers’ Compensation Act (33 U.S.C. 942).
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SUBCHAPTER II—EMPLOYEES OF NONAPPROPRIATED
FUND INSTRUMENTALITIES

§ 8171. Compensation for work injuries; generally
(a) The Longshore and Harbor Workers’ Compensation Act (33

U.S.C. 901 et seq.) applies with respect to disability or death re-
sulting from injury, as defined by section 2(2) of such Act (33
U.S.C. 902(2)), occurring to an employee of a nonappropriated fund
instrumentality described by section 2105(c) of this title, or to a
volunteer providing such an instrumentality with services accepted
under section 1588 of title 10, who is—

(1) a United States citizen or a permanent resident of the
United States or a territory or possession of the United States
employed outside the continental United States; or

(2) employed inside the continental United States.
However, that part of section 3(a) of such Act (33 U.S.C. 903(a))
which follows the second comma does not apply to such an em-
ployee.

(b) For the purpose of this subchapter, the term ‘‘employer’’ in
section 2(4) of the Longshore and Harbor Workers’ Compensation
Act (33 U.S.C. 902(4)) includes the nonappropriated fund instru-
mentalities described by section 2105(c) of this title.

(c) The Secretary of Labor may—
(1) extend compensation districts established under section

39(b) of the Longshore and Harbor Workers’ Compensation Act
(33 U.S.C. 939(b)), or establish new districts to include the
areas outside the continental United States; and

(2) assign to each district one or more deputy commis-
sioners as the Secretary considers advisable.
(d) Judicial proceedings under sections 18 and 21 of the

Longshore and Harbor Workers’ Compensation Act (33 U.S.C. 918
and 921) with respect to an injury or death occurring outside the
continental United States shall be instituted in the district court
within the territorial jurisdiction of which is located the office of
the deputy commissioner having jurisdiction with respect to the in-
jury or death.

§ 8172. Employees not citizens or residents of the United
States

In case of disability or death, resulting from injury, as defined
by section 2(2) of the Longshore and Harbor Workers’ Compensa-
tion Act (33 U.S.C. 902(2)), occurring to an employee of a non-
appropriated fund instrumentality described by section 2105(c) of
this title who is—

(1) not a citizen or permanent resident of the United
States or a territory or possession of the United States; and

(2) employed outside the continental United States;
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compensation shall be provided in accordance with regulations pre-
scribed by the Secretary of the military department concerned and
approved by the Secretary of Defense or regulations prescribed by
the Secretary of Transportation, as the case may be.

§ 8173. Liability under this subchapter exclusive
The liability of the United States or of a nonappropriated fund

instrumentality described by section 2105(c) of this title, with re-
spect to the disability or death resulting from injury, as defined by
section 2(2) of the Longshore and Harbor Workers’ Compensation
Act (33 U.S.C. 902(2)), of an employee referred to by sections 8171
and 8172 of this title, shall be determined as provided by this sub-
chapter. This liability is exclusive and instead of all other liability
of the United States or the instrumentality to the employee, his
legal representative, spouse, dependents, next of kin, and any other
person otherwise entitled to recover damages from the United
States or the instrumentality because of the disability or death in
a direct judicial proceeding, in a civil action, or in admiralty, or by
an administrative or judicial proceeding under a workmen’s com-
pensation statute or under a Federal tort liability statute.



626

SUBCHAPTER III—LAW ENFORCEMENT OFFICERS NOT
EMPLOYED BY THE UNITED STATES

§ 8191. Determination of eligibility
The benefits of this subchapter are available as provided in

this subchapter to eligible law enforcement officers (referred to in
this subchapter as ‘‘eligible officers’’) and their survivors. For the
purposes of this subchapter, an eligible officer is any person who
is determined by the Secretary of Labor in his discretion to have
been on any given occasion—

(1) a law enforcement officer and to have been engaged on
that occasion in the apprehension or attempted apprehension
of any person—

(A) for the commission of a crime against the United
States, or

(B) who at that time was sought by a law enforcement
authority of the United States for the commission of a
crime against the United States, or

(C) who at that time was sought as a material witness
in a criminal proceeding instituted by the United States;
or
(2) a law enforcement officer and to have been engaged on

that occasion in protecting or guarding a person held for the
commission of a crime against the United States or as a mate-
rial witness in connection with such a crime; or

(3) a law enforcement officer and to have been engaged on
that occasion in the lawful prevention of, or lawful attempt to
prevent, the commission of a crime against the United States;

and to have been on that occasion not an employee as defined in
section 8101(1), and to have sustained on that occasion a personal
injury for which the United States would be required under sub-
chapter I of this chapter to pay compensation if he had been on
that occasion such an employee engaged in the performance of his
duty. No person otherwise eligible to receive a benefit under this
subchapter because of the disability or death of an eligible officer
shall be barred from the receipt of such benefit because the person
apprehended or attempted to be apprehended by such officer was
then sought for the commission of a crime against a sovereignty
other than the United States.

§ 8192. Benefits
(a) BENEFITS IN EVENT OF INJURY.—The Secretary of Labor

shall furnish to any eligible officer the benefits to which he would
have been entitled under subchapter I of this chapter if, on the oc-
casion giving rise to his eligibility, he had been an employee as de-
fined in section 8101(1) engaged in the performance of his duty, re-
duced or adjusted as the Secretary of Labor in his discretion may
deem appropriate to reflect comparable benefits, if any, received by
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the officer (or which he would have been entitled to receive but for
this subchapter) by virtue of his actual employment on that occa-
sion. When an enforcement officer has contributed to a disability
compensation fund, the reduction of Federal benefits provided for
in this subsection is to be limited to the amount of the State or
local government benefits which bears the same proportion to the
full amount of such benefits as the cost or contribution paid by the
State or local government bears to the cost of disability coverage
for the individual officer.

(b) BENEFITS IN EVENT OF DEATH.—The Secretary of Labor
shall pay to any survivor of an eligible officer the difference, as de-
termined by the Secretary in his discretion, between the benefits
to which that survivor would be entitled if the officer had been an
employee as defined in section 8101(1) engaged in the performance
of his duty on the occasion giving rise to his eligibility, and the
comparable benefits, if any, received by the survivor (or which that
survivor would have been entitled to receive but for this sub-
chapter) by virtue of the officer’s actual employment on that occa-
sion. When an enforcement officer has contributed to a survivor’s
benefit fund, the reduction of Federal benefits provided for in this
subsection is to be limited to the amount of the State or local gov-
ernment benefits which bears the same proportion to the full
amount of such benefits as the cost or contribution paid by the
State or local government bears to the cost of survivor’s benefits
coverage for the individual officer.

§ 8193. Administration
(a) DEFINITIONS AND RULES OF CONSTRUCTION.—For the pur-

pose of this subchapter—
(1) The term ‘‘Attorney General’’ includes any person to

whom the Attorney General has delegated any function pursu-
ant to subsection (b) of this section.

(2) The term ‘‘Secretary of Labor’’ includes any person to
whom the Secretary of Labor has delegated any function pur-
suant to subsection (b) of this section.
(b) DELEGATION.—

(1) The Attorney General may delegate to any division, of-
ficer, or employee of the Department of Justice any function
conferred upon the Attorney General by this subchapter.

(2) The Secretary of Labor may delegate to any bureau, of-
ficer, or employee of the Department of Labor any function con-
ferred upon the Secretary of Labor by this subchapter.
(c) APPLICATIONS.—An application for any benefit under this

subchapter may be made only—
(1) to the Secretary of Labor
(2) by

(A) any eligible officer or survivor of an eligible officer,
(B) any guardian, personal representative, or other

person legally authorized to act on behalf of an eligible of-
ficer, his estate, or any of his survivors, or

(C) any association of law enforcement officers which
is acting on behalf of an eligible officer or any of his sur-
vivors;
(3) within five years after the injury or death; and



628Sec. 8193 CH. 81 (SUBCH III)—LAW OFFICERS NOT EMPLOYED BY U.S.

(4) in such form as the Secretary of Labor may require.
(d) CONSULTATION WITH ATTORNEY GENERAL AND OTHER AGEN-

CIES.—The Secretary of Labor may refer any application received
by him pursuant to this subchapter to the Attorney General for his
assistance, comments and advice as to any determination required
to be made pursuant to paragraph (1), (2), or (3) of section 8191.
To insure that all Federal assistance under this subchapter is car-
ried out in a coordinated manner, the Secretary of Labor is author-
ized to request any Federal department or agency to supply any
statistics, data, or any other materials he deems necessary to carry
out his functions under this subchapter. Each such department or
agency is authorized to cooperate with the Secretary of Labor and,
to the extent permitted by law, to furnish such materials to him.

(e) COOPERATION WITH STATE AGENCIES.—The Secretary of
Labor shall cooperate fully with the appropriate State and local of-
ficials, and shall take all other practicable measures, to assure that
the benefits of this subchapter are made available to eligible offi-
cers and their survivors with a minimum of delay and difficulty.

(f) APPROPRIATIONS.—There are authorized to be appropriated
such sums as may be necessary to carry out this subchapter.
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SUBCHAPTER I—GENERAL PROVISIONS

§ 8301. Uniform retirement date
(a) Except as otherwise specifically provided by this title or

other statute, retirement authorized by statute is effective on the
first day of the month following the month in which retirement
would otherwise be effective.

(b) Notwithstanding subsection (a) of this section, the rate of
active or retired pay or allowance is computed as of the date retire-
ment would have occurred but for subsection (a) of this section.
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SUBCHAPTER II—FORFEITURE OF ANNUITIES AND
RETIRED PAY

§ 8311. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means—
(A) an employee as defined by section 2105 of this

title;
(B) a Member of Congress as defined by section 2106

of this title and a Delegate to Congress;
(C) a member or former member of a uniformed serv-

ice; and
(D) an individual employed by the government of the

District of Columbia;
(2) ‘‘annuity’’ means a retirement benefit, including a dis-

ability insurance benefit and a dependent’s or survivor’s ben-
efit under subchapter II of chapter 7 of title 42, and a monthly
annuity under section 228b or 228e of title 45, payable by an
agency of the Government of the United States or the govern-
ment of the District of Columbia on the basis of service as a
civilian employee and other service which is creditable to an
employee toward the benefit under the statute, regulation, or
agreement which provides the benefit, but does not include—

(A) a benefit provided under statutes administered by
the Department of Veterans Affairs;

(B) pay or compensation which may not be diminished
under section 1 of Article III of the Constitution of the
United States;

(C) that portion of a benefit payable under subchapter
II of chapter 7 of title 42 which would be payable without
taking into account, for any of the purposes of that sub-
chapter, including determinations of periods of disability
under section 416(i) of title 42, pay for services as an em-
ployee;

(D) monthly annuity awarded under section 228b or
228e of title 45 before September 26, 1961, whether or not
computed under section 228c(e) of title 45;

(E) that portion of an annuity awarded under section
228b or 228e of title 45 after September 25, 1961, which
would be payable without taking into account military
service creditable under section 228c–1 of title 45;

(F) a retirement benefit, including a disability insur-
ance benefit and a dependent’s or survivor’s benefit under
subchapter II of chapter 7 of title 42, awarded before Sep-
tember 1, 1954, to an individual or his survivor or bene-
ficiary, insofar as the individual, before September 1,
1954—
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(i) was convicted of an offense named by sub-
section (b) of section 8312 of this title, to the extent
provided by that subsection; or

(ii) violated section 8314 or 8315(a)(1) of this title;
or
(G) a retirement benefit, including a disability insur-

ance benefit and a dependent’s or survivor’s benefit under
subchapter II of chapter 7 of title 42, awarded before Sep-
tember 26, 1961, to an individual or his survivor or bene-
ficiary, insofar as the individual, before September 26,
1961—

(i) was convicted of an offense named by sub-
section (c) of section 8312 of this title, to the extent
provided by that subsection; or

(ii) violated section 8315(a)(2) of this title; and
(3) ‘‘retired pay’’ means retired pay, retirement pay, re-

tainer pay, or equivalent pay, payable under a statute to a
member or former member of a uniformed service, and an an-
nuity payable to an eligible beneficiary of the member or
former member under chapter 73 of title 10 or section 5 of the
Uniformed Services Contingency Option Act of 1953 (67 Stat.
504), but does not include—

(A) a benefit provided under statutes administered by
the Department of Veterans Affairs;

(B) retired pay, retirement pay, retainer pay, or equiv-
alent pay, awarded before September 1, 1954, to an indi-
vidual, insofar as the individual, before September 1,
1954—

(i) was convicted of an offense named by sub-
section (b) of section 8312 of this title, to the extent
provided by that subsection; or

(ii) violated section 8314 or 8315(a)(1) of this title;
(C) retired pay, retirement pay, retainer pay, or equiv-

alent pay, awarded before September 26, 1961, to an indi-
vidual, insofar as the individual, before September 26,
1961—

(i) was convicted of an offense named by sub-
section (c) of section 8312 of this title, to the extent
provided by that subsection; or

(ii) violated section 8315(a)(2) of this title; or
(D) an annuity payable to an eligible beneficiary of an

individual under chapter 73 of title 10 or section 5 of the
Uniformed Services Contingency Option Act of 1953 (67
Stat. 504), if the annuity was awarded to the beneficiary,
or if retired pay was awarded to the individual, before Sep-
tember 26, 1961, insofar as the individual, on the basis of
whose service the annuity was awarded, before September
26, 1961—

(i) was convicted of an offense named by section
8312 of this title, to the extent provided by that sec-
tion; or

(ii) violated section 8314 or 8315 of this title.
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§ 8312. Conviction of certain offenses
(a) An individual, or his survivor or beneficiary, may not be

paid annuity or retired pay on the basis of the service of the indi-
vidual which is creditable toward the annuity or retired pay, sub-
ject to the exceptions in section 8311(2) and (3) of this title, if the
individual—

(1) was convicted, before, on, or after September 1, 1954,
of an offense named by subsection (b) of this section, to the ex-
tent provided by that subsection; or

(2) was convicted, before, on, or after September 26, 1961,
of an offense named by subsection (c) of this section, to the ex-
tent provided by that subsection.

The prohibition on payment of annuity or retired pay applies—
(A) with respect to the offenses named by subsection (b) of

this section, to the period after the date of the conviction or
after September 1, 1954, whichever is later; and

(B) with respect to the offenses named by subsection (c) of
this section, to the period after the date of conviction or after
September 26, 1961, whichever is later.
(b) The following are the offenses to which subsection (a) of

this section applies if the individual was convicted before, on, or
after September 1, 1954:

(1) An offense within the purview of—
(A) section 792 (harboring or concealing persons), 793

(gathering, transmitting, or losing defense information),
794 (gathering or delivering defense information to aid for-
eign government), or 798 (disclosure of classified informa-
tion), of chapter 37 (relating to espionage and censorship)
of title 18;

(B) chapter 105 (relating to sabotage) of title 18;
(C) section 2381 (treason), 2382 (misprision of trea-

son), 2383 (rebellion or insurrection), 2384 (seditious con-
spiracy), 2385 (advocating overthrow of government), 2387
(activities affecting armed forces generally), 2388 (activi-
ties affecting armed forces during war), 2389 (recruiting
for service against United States), or 2390 (enlistment to
serve against United States), of chapter 115 (relating to
treason, sedition, and subversive activities) of title 18;

(D) section 10(b)(2), (3), or (4) of the Atomic Energy
Act of 1946 (60 Stat. 766, 767), as in effect August 30,
1954;

(E) section 16(a) or (b) of the Atomic Energy Act of
1946 (60 Stat. 773), as in effect before August 30, 1954, in-
sofar as the offense is committed with intent to injure the
United States or with intent to secure an advantage to a
foreign nation; or

(F) an earlier statute on which a statute named by
subparagraph (A), (B), or (C) of this paragraph (1) is
based.
(2) An offense within the purview of—

(A) article 104 (aiding the enemy), article 106 (spies),
or article 106a (espionage) of the Uniform Code of Military
Justice (chapter 47 of title 10) or an earlier article on
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which article 104 or article 106, as the case may be, is
based; or

(B) a current article of the Uniform Code of Military
Justice (or an earlier article on which the current article
is based) not named by subparagraph (A) of this paragraph
(2) on the basis of charges and specifications describing a
violation of a statute named by paragraph (1), (3), or (4)
of this subsection, if the executed sentence includes death,
dishonorable discharge, or dismissal from the service, or if
the defendant dies before execution of that sentence as fi-
nally approved.
(3) Perjury committed under the statutes of the United

States or the District of Columbia—
(A) in falsely denying the commission of an act which

constitutes an offense within the purview of—
(i) a statute named by paragraph (1) of this sub-

section; or
(ii) an article or statute named by paragraph (2)

of this subsection insofar as the offense is within the
purview of an article or statute named by paragraph
(1) or (2) (A) of this subsection;
(B) in falsely testifying before a Federal grand jury,

court of the United States, or court-martial with respect to
his service as an employee in connection with a matter in-
volving or relating to an interference with or
endangerment of, or involving or relating to a plan or at-
tempt to interfere with or endanger, the national security
or defense of the United States; or

(C) in falsely testifying before a congressional com-
mittee in connection with a matter under inquiry before
the congressional committee involving or relating to an in-
terference with or endangerment of, or involving or relat-
ing Mexico to a plan or attempt to interfere with or endan-
ger, the national security or defense of the United States.
(4) Subornation of perjury committed in connection with

the false denial or false testimony of another individual as
specified by paragraph (3) of this subsection.
(c) The following are the offenses to which subsection (a) of this

section applies if the individual was convicted before, on, or after
September 26, 1961:

(1) An offense within the purview of—
(A) section 2272 (violation of specific sections) or 2273

(violation of sections generally of chapter 23 of title 42) of
title 42 insofar as the offense is committed with intent to
injure the United States or with intent to secure an advan-
tage to a foreign nation;

(B) section 2274 (communication of restricted data),
2275 (receipt of restricted data), or 2276 (tampering with
restricted data) of title 42; or

(C) section 783 (conspiracy and communication or re-
ceipt of classified information) of title 50 or section 601 of
the National Security Act of 1947 (50 U.S.C. 421) (relating
to intelligence identities).
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(2) An offense within the purview of a current article of
the Uniform Code of Military Justice (chapter 47 of title 10) or
an earlier article on which the current article is based, as the
case may be, on the basis of charges and specifications describ-
ing a violation of a statute named by paragraph (1), (3), or (4)
of this subsection, if the executed sentence includes death, dis-
honorable discharge, or dismissal from the service, or if the de-
fendant dies before execution of that sentence as finally ap-
proved.

(3) Perjury committed under the statutes of the United
States or the District of Columbia in falsely denying the com-
mission of an act which constitutes an offense within the pur-
view of a statute named by paragraph (1) of this subsection.

(4) Subornation of perjury committed in connection with
the false denial of another individual as specified by paragraph
(3) of this subsection.
(d)(1) For purposes of subsections (b)(1) and (c)(1), an offense

within the meaning of such subsections is established if the Attor-
ney General of the United States certifies to the agency admin-
istering the annuity or retired pay concerned—

(A) that an individual subject to this chapter has been con-
victed by an impartial court of appropriate jurisdiction within
a foreign country in circumstances in which the conduct vio-
lates the provisions of law enumerated in subsections (b)(1)
and (c)(1), or would violate such provisions had such conduct
taken place within the United States, and that such conviction
is not being appealed or that final action has been taken on
such appeal;

(B) that such conviction was obtained in accordance with
procedures that provided the defendant due process rights com-
parable to such rights provided by the United States Constitu-
tion, and such conviction was based upon evidence which
would have been admissible in the courts of the United States;
and

(C) that such conviction occurred after the date of enact-
ment of this subsection.
(2) Any certification made pursuant to this subsection shall be

subject to review by the United States Court of Claims based upon
the application of the individual concerned, or his or her attorney,
alleging that any of the conditions set forth in subparagraphs (A),
(B), or (C) of paragraph (1), as certified by the Attorney General,
have not been satisfied in his or her particular circumstances.
Should the court determine that any of these conditions has not
been satisfied in such case, the court shall order any annuity or re-
tirement benefit to which the person concerned is entitled to be re-
stored and shall order that any payments which may have been
previously denied or withheld to be paid by the department or
agency concerned.

§ 8313. Absence from the United States to avoid prosecution
(a) An individual, or his survivor or beneficiary, may not be

paid annuity or retired pay on the basis of the service of the indi-
vidual which is creditable toward the annuity or retired pay, sub-
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ject to the exceptions in section 8311(2) and (3) of this title, if the
individual—

(1) is under indictment, or has outstanding against him
charges preferred under the Uniform Code of Military
Justice—

(A) after July 31, 1956, for an offense named by sec-
tion 8312(b) of this title; or

(B) after September 26, 1961, for an offense named by
section 8312(c) of this title; and
(2) willfully remains outside the United States, or its terri-

tories and possessions including the Commonwealth of Puerto
Rico, for more than 1 year with knowledge of the indictment
or charges, as the case may be.
(b) The prohibition on payment of annuity or retired pay under

subsection (a) of this section applies to the period after the end of
the 1-year period and continues until—

(1) a nolle prosequi to the entire indictment is entered on
the record or the charges are dismissed by competent author-
ity;

(2) the individual returns and thereafter the indictment or
charges is or are dismissed; or

(3) after trial by court or court-martial, the accused is
found not guilty of the offense or offenses.

§ 8314. Refusal to testify
(a) An individual, or his survivor or beneficiary, may not be

paid annuity or retired pay on the basis of the service of the indi-
vidual which is creditable toward the annuity or retired pay, sub-
ject to the exceptions in section 8311(2) and (3) of this title, if the
individual, before, on, or after September 1, 1954, refused or re-
fuses, or knowingly and willfully failed or fails, to appear, testify,
or produce a book, paper, record, or other document, relating to his
service as an employee, before a Federal grand jury, court of the
United States, court-martial, or congressional committee, in a pro-
ceeding concerning—

(1) his past or present relationship with a foreign govern-
ment; or

(2) a matter involving or relating to an interference with
or endangerment of, or involving or relating to a plan or at-
tempt to interfere with or endanger, the national security or
defense of the United States.
(b) The prohibition on payment of annuity or retired pay under

subsection (a) of this section applies to the period after the date of
the failure or refusal of the individual, or after September 1, 1954,
whichever is later.

§ 8315. Falsifying employment applications
(a) An individual, or his survivor or beneficiary, may not be

paid annuity or retired pay on the basis of the service of the indi-
vidual which is creditable toward the annuity or retired pay, sub-
ject to the exceptions in section 8311(2) and (3) of this title, if the
individual knowingly and willfully made or makes a false, ficti-
tious, or fraudulent statement or representation, or knowingly and
willfully concealed or conceals a material fact—
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(1) before, on, or after September 1, 1954, concerning his—
(A) past or present membership in, affiliation or asso-

ciation with, or support of the Communist Party, or a
chapter, branch, or subdivision thereof, in or outside the
United States, or other organization, party, or group
advocating—

(i) the overthrow, by force, violence, or other un-
constitutional means, of the Government of the United
States;

(ii) the establishment, by force, violence, or other
unconstitutional means, of a Communist totalitarian
dictatorship in the United States; or

(iii) the right to strike against the United States;
(B) conviction of an offense named by subsection (b) of

section 8312 of this title, to the extent provided by that
subsection; or

(C) failure or refusal to appear, testify, or produce a
book, paper, record, or other document, as specified by sec-
tion 8314 of this title; or
(2) before, on, or after September 26, 1961, concerning his

conviction of an offense named by subsection (c) of section 8312
of this title, to the extent provided by that subsection;

in a document executed by the individual in connection with his
employment in, or application for, a civilian or military office or po-
sition in or under the legislative, executive, or judicial branch of
the Government of the United States or the government of the Dis-
trict of Columbia.

(b) The prohibition on the payment of annuity or retired pay
applies—

(1) with respect to matters specified by subsection (a)(1) of
this section, to the period after the statement, representation,
or concealment of fact is made or occurs, or after September 1,
1954, whichever is later; and

(2) with respect to matters specified by subsection (a)(2) of
this section, to the period after the statement, representation,
or concealment of fact is made or occurs, or after September
26, 1961, whichever is later.

§ 8316. Refund of contributions and deposits
(a) When payment of annuity or retired pay is denied under

this subchapter because an individual was convicted of an offense
named by section 8312 of this title, to the extent provided by that
section, or violated section 8314 or 8315 of this title—

(1) the amount, except employment taxes, contributed by
the individual toward the annuity, less the amount previously
refunded or paid as annuity benefits; and

(2) deposits made under section 1438 of title 10 or section
5 of the Uniformed Services Contingency Option Act of 1953
(67 Stat. 504) to provide the eligible beneficiary with annuity
for any period, less the amount previously paid as retired pay
benefits;

shall be refunded, on appropriate application therefor—
(A) to the individual;
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(B) if the individual is dead, to the beneficiary designated
to receive refunds by or under the statute, regulation, or agree-
ment under which the annuity, the benefits of which are de-
nied under this subchapter, would have been payable; or

(C) if a beneficiary is not designated, in the order of prece-
dence prescribed by section 8342(c) of this title or section 2771
of title 10, as the case may be.
(b) A refund under subsection (a) of this section shall be made

with interest at the rate and for the period provided under the
statute, regulation, or agreement under which the annuity would
have been payable. However, interest may not be computed—

(1) if the individual was convicted of an offense named by
section 8312(b) of this title, or violated section 8314 or
8315(a)(1) of this title, for the period after the conviction or
commission of the violation, or after September 1, 1954, which-
ever is later; or

(2) if the individual was convicted of an offense named by
section 8312(c) of this title, or violated section 8315(a)(2) of this
title, for the period after the conviction or commission of the
violation, or after September 26, 1961, whichever is later.

§ 8317. Repayment of annuity or retired pay properly paid;
waiver

(a) An individual, or his survivor or beneficiary, to whom pay-
ment of annuity is denied under this subchapter is not thereafter
required to repay that part of the annuity otherwise properly paid
to the individual, or to his survivor or beneficiary on the basis of
the service of the individual, which is in excess of the aggregate
amount of the contributions of the individual toward the annuity,
with applicable interest.

(b) An individual, including an eligible beneficiary under chap-
ter 73 of title 10 or section 5 of the Uniformed Services Contin-
gency Option Act of 1953 (67 Stat. 504), to whom payment of re-
tired pay is denied under this subchapter is not thereafter required
to repay retired pay otherwise properly paid to the individual or
beneficiary which is paid in violation of this subchapter.

§ 8318. Restoration of annuity or retired pay
(a) If an individual who was convicted, before, on, or after Sep-

tember 1, 1954, of—
(1) an offense named by section 8312 of this title; or
(2) an offense constituting a violation of section 8314 or

8315 of this title;
is pardoned by the President, the right of the individual and his
survivor or beneficiary to receive annuity or retired pay previously
denied under this subchapter is restored as of the date of the par-
don.

(b) The President may restore, effective as of the date he pre-
scribes, the right to receive annuity or retired pay which is denied,
before, on, or after September 1, 1954, under section 8314 or 8315
of this title, to the individual and to his survivor or beneficiary.

(c) Payment of annuity or retired pay which results from par-
don or restoration by the President under subsection (a) or (b) of
this section may not be made for a period before—
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(1) the date of pardon referred to by subsection (a) of this
section; or

(2) the effective date of restoration referred to by sub-
section (b) of this section.
(d) Credit for a period of service covered by a refund under sec-

tion 8316 of this title is allowed only after the amount refunded
has been redeposited.

(e) The spouse of an individual whose annuity or retired pay
is forfeited under section 8312 or 8313 after the date of enactment
of this subsection shall be eligible for spousal pension benefits if
the Attorney General of the United States determines that the
spouse fully cooperated with Federal authorities in the conduct of
a criminal investigation and subsequent prosecution of the indi-
vidual which resulted in such forfeiture.

§ 8319. Removal of members of the uniformed services from
rolls; restoration; reappointment

(a) The President may drop from the rolls a member of a uni-
formed service who is deprived of retired pay under this sub-
chapter.

(b) The President may restore—
(1) military status to an individual dropped from the rolls

to whom retired pay is restored under this subchapter or under
section 2 of the Act of September 26, 1961 (75 Stat. 648); and

(2) all rights and privileges to the individual and his bene-
ficiaries of which he or they were deprived because his name
was dropped from the rolls.
(c) If the individual restored was a commissioned officer, the

President alone may reappoint him to the grade and position on
the retired list held when his name was dropped from the rolls.

§ 8320. Offense or violation committed in compliance with
orders

When it is established by satisfactory evidence that an
individual—

(1) was convicted of an offense named by section 8312 of
this title; or

(2) violated section 8314 or 8315 of this title;
as a result of proper compliance with orders issued, in a confiden-
tial relationship, by an agency or other authority of the Govern-
ment of the United States or the government of the District of Co-
lumbia, the right to receive annuity or retired pay may not be de-
nied.

§ 8321. Liability of accountable employees
An accountable employee may not be held responsible for a

payment made in violation of this subchapter when the payment
made is in due course and without fraud, collusion, or gross neg-
ligence.

§ 8322. Effect on other statutes
This subchapter does not restrict authority under a statute,

other than this subchapter, to deny or withhold benefits authorized
by statute.
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SUBCHAPTER III—CIVIL SERVICE RETIREMENT

§ 8331. Definitions
For the purpose of this subchapter—

(1) ‘‘employee’’ means—
(A) an employee as defined by section 2105 of this

title;
(B) the Architect of the Capitol, an employee of the Ar-

chitect of the Capitol, and an employee of the Botanic Gar-
den;

(C) a Congressional employee as defined by section
2107 of this title (other than the Architect of the Capitol,
an employee of the Architect of the Capitol, and an em-
ployee of the Botanic Garden), after he gives notice in writ-
ing to the official by whom he is paid of his desire to be-
come subject to this subchapter;

(D) a temporary Congressional employee appointed at
an annual rate of pay, after he gives notice in writing to
the official by whom he is paid of his desire to become sub-
ject to this subchapter;

(E) a United States Commissioner whose total pay for
services performed as Commissioner is not less than
$3,000 in each of the last 3 consecutive calendar years
ending after December 31, 1954;

(F) an individual employed by a county committee es-
tablished under section 590h(b) of title 16;

(G) an individual first employed by the government of
the District of Columbia before October 1, 1987;

(H) an individual employed by Gallaudet College;
(I) an individual appointed to a position on the office

staff of a former President under section 1(b) of the Act of
August 25, 1958 (72 Stat. 838);

(J) an alien (i) who was previously employed by the
Government, (ii) who is employed full time by a foreign
government for the purpose of protecting or furthering the
interests of the United States during an interruption of
diplomatic or consular relations, and (iii) for whose serv-
ices reimbursement is made to the foreign government by
the United States;

(K) an individual appointed to a position on the office
staff of a former President, or a former Vice President
under section 4 of the Presidential Transition Act of 1963,
as amended (78 Stat. 153), who immediately before the
date of such appointment was an employee as defined
under any other subparagraph of this paragraph; and

(L) an employee described in section 2105(c) who has
made an election under section 8347(q)(1) to remain cov-
ered under this subchapter;
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but does not include—
(i) a justice or judge of the United States as defined

by section 451 of title 28;
(ii) an employee subject to another retirement system

for Government employees (besides any employee excluded
by clause (x), but including any employee who has made
an election under section 8347(q)(2) to remain covered by
a retirement system established for employees described in
section 2105(c));

(iii) an employee or group of employees in or under an
Executive agency excluded by the Office of Personnel Man-
agement under section 8347(g) of this title;

(iv) an individual or group of individuals employed by
the government of the District of Columbia excluded by the
Office under section 8347(h) of this title;

(v) an employee of the Administrative Office of the
United States Courts, the Federal Judicial Center, or a
court named by section 610 of title 28, excluded by the Di-
rector of the Administrative Office under section 8347(o) of
this title;

(vi) a construction employee or other temporary, part-
time, or intermittent employee of the Tennessee Valley Au-
thority;

(vii) an employee under the Office of the Architect of
the Capitol excluded by the Architect of the Capitol under
section 8347(i) of this title;

(viii) an employee under the Library of Congress ex-
cluded by the Librarian of Congress under section 8347(j)
of this title;

(ix) a student-employee as defined by section 5351 of
this title;

(x) an employee subject to the Federal Employees’ Re-
tirement System;

(xi) an employee under the Botanic Garden excluded
by the Director or Acting Director of the Botanic Garden
under section 8347(l) of this title; or

(xii) a member of the Foreign Service (as described in
section 103(6) of the Foreign Service Act of 1980), ap-
pointed after December 31, 1987.

Notwithstanding this paragraph, the employment of a teacher
in the recess period between two school years in a position
other than a teaching position in which he served immediately
before the recess period does not qualify the individual as an
employee for the purpose of this subchapter. For the purpose
of the preceding sentence, ‘‘teacher’’ and ‘‘teaching position’’
have the meanings given them by section 901 of title 20;

(2) ‘‘Member’’ means a Member of Congress as defined by
section 2106 of this title, after he gives notice in writing to the
official by whom he is paid of his desire to become subject to
this subchapter, but does not include any such Member of Con-
gress who is subject to the Federal Employees’ Retirement Sys-
tem or who makes an election under section 8401(20) of this
title not to be subject to such System;

(3) ‘‘basic pay’’ includes—
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(A) the amount a Member received from April 1, 1954,
to February 28, 1955, as expense allowance under section
601(b) of the Legislative Reorganization Act of 1946 (60
Stat. 850), as amended; and that amount from January 3,
1953, to March 31, 1954, if deposit is made therefor as pro-
vided by section 8334 of this title;

(B) additional pay provided by—
(i) subsection (a) of section 60e–7 of title 2 and the

provisions of law referred to by that subsection; and
(ii) sections 60e–8, 60e–9, 60e–10, 60e–11, 60e–12,

60e–13, and 60e–14 of title 2;
(C) premium pay under section 5545(c)(1) of this title;
(D) with respect to a law enforcement officer, premium

pay under section 5545(c)(2) of this title;
(E) availability pay—

(i) received by a criminal investigator under sec-
tion 5545a of this title; or

(ii) received after September 11, 2001, by a Fed-
eral air marshal of the Department of Transportation,
subject to all restrictions and earning limitations im-
posed on criminal investigators under section 5545a;
(F) pay as provided in section 5545b (b)(2) and (c)(2);
(G) with respect to a customs officer (referred to in

subsection (e)(1) of section 5 of the Act of February 13,
1911), compensation for overtime inspectional services pro-
vided for under subsection (a) of such section 5, but not to
exceed 50 percent of any statutory maximum in overtime
pay for customs officers which is in effect for the year in-
volved; and

(H) any amount received under section 5948 (relating
to physicians comparability allowances);

but does not include bonuses, allowances, overtime pay, mili-
tary pay, pay given in addition to the base pay of the position
as fixed by law or regulation except as provided by subpara-
graphs (B) through (H) of this paragraph, retroactive pay
under section 5344 of this title in the case of a retired or de-
ceased employee, uniform allowances under section 5901 of
this title, or lump-sum leave payments under subchapter VI of
chapter 55 of this title. For an employee paid on a fee basis,
the maximum amount of basic pay which may be used is
$10,000;

(4) ‘‘average pay’’ means the largest annual rate resulting
from averaging an employee’s or Member’s rates of basic pay
in effect over any 3 consecutive years of creditable service or,
in the case of an annuity under subsection (d) or (e)(1) of sec-
tion 8341 of this title based on service of less than 3 years,
over the total service, with each rate weighted by the time it
was in effect;

(5) ‘‘Fund’’ means the Civil Service Retirement and Dis-
ability Fund;

[(6) Repealed. Public Law 96–499, title IV, § 403(b), De-
cember 5, 1980, 94 Stat. 2606.]

(7) ‘‘Government’’ means the Government of the United
States, the government of the District of Columbia, Gallaudet
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University, and, in the case of an employee described in para-
graph (1)(L), a nonappropriated fund instrumentality of the
Department of Defense or the Coast Guard described in section
2105(c);

(8) ‘‘lump-sum credit’’ means the unrefunded amount con-
sisting of—

(A) retirement deductions made from the basic pay of
an employee or Member;

(B) amounts deposited by an employee or Member cov-
ering earlier service, including any amounts deposited
under section 8334(j) of this title; and

(C) interest on the deductions and deposits at 4 per-
cent a year to December 31, 1947, and 3 percent a year
thereafter compounded annually to December 31, 1956, or,
in the case of an employee or Member separated or trans-
ferred to a position in which he does not continue subject
to this subchapter before he has completed 5 years of civil-
ian service, to the date of the separation or transfer;

but does not include interest—
(i) if the service covered thereby aggregates 1 year or

less; or
(ii) for the fractional part of a month in the total serv-

ice;
(9) ‘‘annuitant’’ means a former employee or Member who,

on the basis of his service meets all requirements of this sub-
chapter for title to annuity and files claim therefor;

(10) ‘‘survivor’’ means an individual entitled to annuity
under this subchapter based on the service of a deceased em-
ployee, Member, or annuitant;

(11) ‘‘survivor annuitant’’ means a survivor who files claim
for annuity;

(12) ‘‘service’’ means employment creditable under section
8332 of this title;

(13) ‘‘military service’’ means honorable active service—
(A) in the armed forces;
(B) in the Regular or Reserve Corps of the Public

Health Service after June 30, 1960; or
(C) as a commissioned officer of the Environmental

Science Services Administration after June 30, 1961;
but does not include service in the National Guard except
when ordered to active duty in the service of the United States
or full-time National Guard duty (as such term is defined in
section 101(d) of title 10) if such service interrupts creditable
civilian service under this subchapter and is followed by reem-
ployment in accordance with chapter 43 of title 38 that occurs
on or after August 1, 1990;

(14) ‘‘member service’’ means service as a Member and in-
cludes the period from the date of the beginning of the term
for which elected or appointed to the date on which he takes
office as a Member;

(15) ‘‘price index’’ means the Consumer Price Index (all
items—United States city average) published monthly by the
Bureau of Labor Statistics;
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(16) ‘‘base month’’ means the month for which the price
index showed a percent rise forming the basis for a cost-of-liv-
ing annuity increase;

(17) ‘‘normal cost’’ means the entry-age normal cost com-
puted by the Office of Personnel Management in accordance
with generally accepted actuarial practice and expressed as a
level percentage of aggregate basic pay;

(18) ‘‘Fund balance’’ means the sum of—
(A) the investments of the Fund calculated at par

value; and
(B) the cash balance of the Fund on the books of the

Treasury;
but does not include any amount attributable to—

(i) the Federal Employees’ Retirement System; or
(ii) contributions made under the Federal Employees’

Retirement Contribution Temporary Adjustment Act of
1983 by or on behalf of any individual who became subject
to the Federal Employees’ Retirement System;
(19) ‘‘unfunded liability’’ means the estimated excess of the

present value of all benefits payable from the Fund to employ-
ees and Members, and former employees and Members, subject
to this subchapter, and to their survivors, over the sum of—

(A) the present value of deductions to be withheld
from the future basic pay of employees and Members cur-
rently subject to this subchapter and of future agency con-
tributions to be made in their behalf; plus

(B) the present value of Government payments to the
Fund under section 8348(f) of this title; plus

(C) the Fund balance as of the date the unfunded li-
ability is determined;
(20) ‘‘law enforcement officer’’ means an employee, the du-

ties of whose position are primarily the investigation, appre-
hension, or detention of individuals suspected or convicted of
offenses against the criminal laws of the United States, includ-
ing an employee engaged in this activity who is transferred to
a supervisory or administrative position. For the purpose of
this paragraph, ‘‘detention’’ includes the duties of—

(A) employees of the Bureau of Prisons and Federal
Prison Industries, Incorporated;

(B) employees of the Public Health Service assigned to
the field service of the Bureau of Prisons or of the Federal
Prison Industries, Incorporated;

(C) employees in the field service at Army or Navy dis-
ciplinary barracks or at confinement and rehabilitation fa-
cilities operated by any of the armed forces; and

(D) employees of the Department of Corrections of the
District of Columbia, its industries and utilities;

whose duties in connection with individuals in detention sus-
pected or convicted of offenses against the criminal laws of the
United States or of the District of Columbia or offenses against
the punitive articles of the Uniformed Code of Military Justice
(chapter 47 of title 10) require frequent (as determined by the
appropriate administrative authority with the concurrence of
the Office) direct contact with these individuals in their deten-
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tion, direction, supervision, inspection, training, employment,
care, transportation, or rehabilitation;

(21) ‘‘firefighter’’ means an employee, the duties of whose
position are primarily to perform work directly connected with
the control and extinguishment of fires or the maintenance and
use of firefighting apparatus and equipment, including an em-
ployee engaged in this activity who is transferred to a super-
visory or administrative position;

(22) ‘‘bankruptcy judge’’ means an individual—
(A) who is appointed under section 34 of the Bank-

ruptcy Act (11 U.S.C. 62) or under section 404(d) of the Act
of November 6, 1978 (Public Law 95–598; 92 Stat. 2549),
and—

(i) who is serving as a United States bankruptcy
judge on March 31, 1984; or

(ii) whose service as a United States bankruptcy
judge at any time in the period beginning on October
1, 1979, and ending on July 10, 1984, is terminated by
reason of death or disability; or
(B) who is appointed as a bankruptcy judge under sec-

tion 152 of title 28;
(23) ‘‘former spouse’’ means a former spouse of an

individual—
(A) if such individual performed at least 18 months of

civilian service covered under this subchapter as an em-
ployee or Member, and

(B) if the former spouse was married to such indi-
vidual for at least 9 months;
(24) ‘‘Indian court’’ means an Indian court as defined by

section 201(3) of the Act entitled ‘‘An Act to prescribe penalties
for certain acts of violence or intimidation, and for other pur-
poses’’, approved April 11, 1968 (25 U.S.C. 1301(3); 82 Stat.
77);

(25) ‘‘magistrate’’ or ‘‘United States magistrate’’ means an
individual appointed under section 631 of title 28;

(26) ‘‘Claims Court judge’’ means a judge of the United
States Claims court who is appointed under chapter 7 of title
28 or who has served under section 167 of the Federal Courts
Improvement Act of 1982;

(27) ‘‘Nuclear materials courier’’—
(A) means an employee of the Department of Energy,

the duties of whose position are primarily to transport,
and provide armed escort and protection during transit of,
nuclear weapons, nuclear weapon components, strategic
quantities of special nuclear materials or other materials
related to national security; and

(B) includes an employee who is transferred directly to
a supervisory or administrative position within the same
Department of Energy organization, after performing du-
ties referred to in subparagraph (A) for at least 3 years;
and
(28) ‘‘Government physician’’ has the meaning given that

term under section 5948.
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§ 8332. Creditable service
(a) The total service of an employee or Member is the full years

and twelfth parts thereof, excluding from the aggregate the frac-
tional part of a month, if any.

(b) The service of an employee shall be credited from the date
of original employment to the date of separation on which title to
annuity is based in the civilian service of the Government. Except
as provided in paragraph (13) of this subsection, credit may not be
allowed for a period of separation from the service in excess of 3
calendar days. The service includes—

(1) employment as a substitute in the postal field service;
(2) service in the Pan American Sanitary Bureau;
(3) subject to sections 8334(c) and 8339(i) of this title, serv-

ice performed before July 10, 1960, as an employee of a county
committee established under section 590h(b) of title 16 or of a
committee or an association of producers described by section
610(b) of title 7;

(4) service as a student-employee as defined by section
5351 of this title only if he later becomes subject to this sub-
chapter;

(5) a period of satisfactory service of a volunteer or volun-
teer leader under chapter 34 of title 22 only if he later becomes
subject to this subchapter;

(6) employment under section 709 of title 32 or any prior
corresponding provision of law;

(7) a period of service of a volunteer under part A of title
VIII of the Economic Opportunity Act of 1964, or a period of
service of a full-time volunteer enrolled in a program of at
least one year’s duration under part A, B, or C of title I of the
Domestic Volunteer Service Act of 1973 only if he later be-
comes subject to this subchapter;

(8) subject to sections 8334(c) and 8339(i) of this title, serv-
ice performed after February 18, 1929, and before noon on Jan-
uary 3, 1971, as a United States Capitol Guide;

(9) subject to sections 8334(c) and 8339(i) of this title, serv-
ice as a substitute teacher for the government of the District
of Columbia after July 1, 1955, if such service is not credited
for benefits under any other retirement system established by
a law of the United States;

(10) periods of imprisonment of a foreign national for
which compensation is provided under section 410 of the For-
eign Service Act of 1980, if the individual (A) was subject to
this subchapter during employment with the Government last
preceding imprisonment, or (B) is qualified for an annuity
under this subchapter on the basis of other service of the indi-
vidual;

(11) subject to sections 8334(c) and 8339(i) of this title,
service in any capacity of at least 130 days (or its equivalent)
per calendar year performed after July 1, 1946, for the Na-
tional Committee for a Free Europe; Free Europe Committee,
Incorporated; Free Europe, Incorporated; Radio Liberation
Committee; Radio Liberty Committee; subdivisions of any of
those organizations; Radio Free Europe/Radio Liberty, Incor-
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porated; Radio Free Asia; the Asia Foundation; or the Armed
Forces Network, Europe (AFN–E), but only if such service is
not credited for benefits under any other retirement system
which is established for such entities and funded in whole or
in part by the Government and only if the individual later be-
comes subject to this subchapter;

(12) service as a justice or judge of the United States, as
defined by section 451 of title 28, and service as a judge of a
court created by Act of Congress in a territory which is in-
vested with any jurisdiction of a district court of the United
States, but no credit shall be allowed for such service if the
employee is entitled to a salary or an annuity under section
371, 372, or 373 of title 28;

(13) subject to sections 8334(c) and 8339(i) of this title,
service performed on or after December 6, 1967, and before the
effective date of this paragraph as an employee of the House
Beauty Shop, only if he serves as such an employee for a pe-
riod of at least five years after such effective date;

(14) one year of service to be credited for each year in
which a Native of the Pribilof Islands performs service in the
taking and curing of fur seal skins and other activities in con-
nection with the administration of the Pribilof Islands, not-
withstanding any period of separation from the service, and re-
gardless of whether the Native who performs the service re-
tires before, on, or after the effective date of this paragraph;

(15) subject to sections 8334(c) and 8339(i) of this title,
service performed on or after January 3, 1969, and before Jan-
uary 4, 1973, as the Washington Representative for Guam or
the Washington Representative for the Virgin Islands, only if
the individual serves as a Member for a period of at least five
years after January 2, 1973;

(16) service performed by any individual as an employee
described in section 2105(c) of this title after June 18, 1952,
and before January 1, 1966, if (A) such service involved con-
ducting an arts and crafts, drama, music, library, service club,
youth activities, sports, or recreation program (including any
outdoor recreation program) for personnel of the armed forces,
and (B) such individual is an employee subject to this sub-
chapter on the day before the date of the enactment of the
Nonappropriated Fund Instrumentalities Employees’ Retire-
ment Credit Act of 1986; and

(17) service performed by any individual as an employee
paid from nonappropriated funds of an instrumentality of the
Department of Defense or the Coast Guard described in section
2105(c) that is not covered by paragraph (16) and that is not
otherwise creditable, if the individual elects (in accordance
with regulations prescribed by the Office) to have such service
credited under this paragraph.

The Office of Personnel Management shall accept the certification
of the Secretary of Agriculture or his designee concerning service
for the purpose of this subchapter of the type performed by an em-
ployee named by paragraph (3) of this subsection. The Office of
Personnel Management shall accept the certification of the Sec-
retary of Commerce or his designee concerning service for the pur-
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pose of this subchapter of the type performed by an employee
named by paragraph (14) of this subsection. The Office of Per-
sonnel Management shall accept the certification of the Capitol
Guide Board concerning service for the purpose of this subchapter
of the type described in paragraph (8) of this subsection and per-
formed by an employee. The Office of Personnel Management shall
accept the certification of the Chief Administrative Officer of the
House of Representatives concerning service for the purpose of this
subchapter of the type described in paragraph (13) of this sub-
section. For the purpose of paragraph (5) of this subsection—

(A) a volunteer and a volunteer leader are deemed receiv-
ing pay during their service at the respective rates of readjust-
ment allowances payable under sections 2504(c) and 2505(1) of
title 22; and

(B) the period of an individual’s service as a volunteer or
volunteer leader under chapter 34 of title 22 is the period be-
tween enrollment as a volunteer or volunteer leader and the
termination of that service by the President or by death or res-
ignation.

The Office of Personnel Management shall accept the certification
of the Executive Director of the Board for International Broad-
casting, and the Secretary of State with respect to the Asia Foun-
dation and the Secretary of Defense with respect to the Armed
Forces Network, Europe (AFN–E), concerning services for the pur-
poses of this subchapter of the type described in paragraph (11) of
this subsection. For the purpose of this subchapter, service of the
type described in paragraph (15) of this subsection shall be consid-
ered Member service. The Office of Personnel Management shall
accept, for the purposes of this subchapter, the certification of the
head of a nonappropriated fund instrumentality of the United
States concerning service of the type described in paragraph (16)
or (17) of this subsection which was performed for such appro-
priated fund instrumentality. Service credited under paragraph
(17) may not also be credited under any other retirement system
provided for employees paid from nonappropriated funds of a non-
appropriated fund instrumentality.

(c)(1) Except as provided in paragraphs (2) and (4) of this sub-
section and subsection (d) of this section—

(A) the service of an individual who first becomes an em-
ployee or Member before October 1, 1982, shall include credit
for each period of military service performed before the date of
the separation on which the entitlement to an annuity under
this subchapter is based, subject to section 8332(j) of this title;
and

(B) the service of an individual who first becomes an em-
ployee or Member on or after October 1, 1982, shall include
credit for—

(i) each period of military service performed before
January 1, 1957, and

(ii) each period of military service performed after De-
cember 31, 1956, and before the separation on which the
entitlement to annuity under this subchapter is based,
only if a deposit (with interest, if any) is made with re-
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spect to that period, as provided in section 8334(j) of this
title.

(2) If an employee or Member is awarded retired pay based on
any period of military service, the service of the employee or Mem-
ber may not include credit for such period of military service unless
the retired pay is awarded—

(A) based on a service-connected disability—
(i) incurred in combat with an enemy of the United

States; or
(ii) caused by an instrumentality of war and incurred

in line of duty during a period of war as defined by section
301 of title 38; or
(B) under chapter 1223 of title 10 (or under chapter 67 of

that title as in effect before the effective date of the Reserve
Officer Personnel Management Act).
(3)(A) Notwithstanding paragraph (2) of this subsection, for

purposes of computing a survivor annuity for a survivor of an em-
ployee or Member—

(i) who was awarded retired pay based on any period of
military service, and

(ii) whose death occurs before separation from the service,
creditable service of the deceased employee or Member shall in-
clude each period of military service includable under subpara-
graph (A) or (B) of paragraph (1) of this subsection, as applicable.
In carrying out this subparagraph, any amount deposited under
section 8334(h) of this title shall be taken into account.

(B) A survivor annuity computed based on an amount which,
under authority of subparagraph (A), takes into consideration any
period of military service shall be reduced by the amount of any
survivor’s benefits—

(i) payable to a survivor (other than a child) under a re-
tirement system for members of the uniformed services;

(ii) if, or to the extent that, such benefits are based on
such period of military service.
(C) The Office of Personnel Management shall prescribe regu-

lations to carry out this paragraph, including regulations under
which—

(i) a survivor may elect not to be covered by this para-
graph; and

(ii) this paragraph shall be carried out in any case which
involves a former spouse.
(4) If, after January 1, 1997, an employee or Member waives

retired pay that is subject to a court order for which there has been
effective service on the Secretary concerned for purposes of section
1408 of title 10, the military service on which the retired pay is
based may be credited as service for purposes of this subchapter
only if the employee or Member authorizes the Director to deduct
and withhold from the annuity payable to the employee or Member
under this subchapter an amount equal to the amount that, if the
annuity payment was instead a payment of the employee’s or Mem-
ber’s retired pay, would have been deducted and withheld and paid
to the former spouse covered by the court order under such section
1408. The amount deducted and withheld under this paragraph
shall be paid to that former spouse. The period of civil service em-
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ployment by the employee or Member shall not be taken into con-
sideration in determining the amount of the deductions and with-
holding or the amount of the payment to the former spouse. The
Director of the Office of Personnel Management shall prescribe reg-
ulations to carry out this paragraph.

(d) For the purpose of section 8339(c)(1) of this title, a
Member—

(1) shall be allowed credit only for periods of military serv-
ice not exceeding 5 years, plus military service performed by
the Member on leaving his office, for the purpose of performing
military service, during a war or national emergency pro-
claimed by the President or declared by Congress and before
his final separation from service as Member; and

(2) may not receive credit for military service for which
credit is allowed for purpose of retired pay under other statute.
(e) This subchapter does not affect the right of an employee or

Member to retired pay, pension, or compensation in addition to an
annuity payable under this subchapter.

(f) Credit shall be allowed for leaves of absence without pay
granted an employee while performing military service or while re-
ceiving benefits under subchapter I of chapter 81 of this title. An
employee or former employee who returns to duty after a period of
separation is deemed, for the purpose of this subsection, to have
been in a leave of absence without pay for that part of the period
in which he was receiving benefits under subchapter I of chapter
81 of this title or any earlier statute on which such subchapter is
based. Except for a substitute in the postal field service, and serv-
ice described in paragraph (14) of subsection (b) of this section,
credit may not be allowed for so much of other leaves of absence
without pay as exceeds 6 months in the aggregate in a calendar
year.

(g) An employee who during the period of a war, or of a na-
tional emergency as proclaimed by the President or declared by
Congress, leaves his position to enter the military service is
deemed, for the purpose of this subchapter, as not separated from
his civilian position because of that military service, unless he ap-
plies for and receives a lump-sum credit under this subchapter.
However, the employee is deemed as not retaining his civilian posi-
tion after December 31, 1956, or after the expiration of 5 years of
that military service, whichever is later.

(h) An employee who—
(1) has at least 5 years’ Member service; and
(2) serves as a Member at any time after August 2, 1946;

may not be allowed credit for service which is used in the computa-
tion of an annuity under section 8339(c) of this title.

(i) An individual who qualifies as an employee under section
8331(1)(E) of this title is entitled to credit for his service as a
United States Commissioner, which is not credited for the purpose
of this subchapter for service performed by him in a capacity other
than Commissioner, on the basis of—

(1) 1/313 of a year for each day on which he performed
service as a Commissioner before July 1, 1945; and

(2) 1/260 of a year for each day on which he performed
service as a Commissioner after June 30, 1945.
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1 Subclause (II) of section 371(a)(1)(A)(iii) of Public Law 103–82 inserted ‘‘or the Chief Execu-
tive Officer of the Corporation for National and Community Service, as appropriate,’’ after ‘‘Di-
rector of the Office of Economic Opportunity’’. The inserted text probably should have been ‘‘or
the Director of ACTION, as appropriate,’’. Section 405(b) of Public Law 103–82 amended sub-
section (j)(1) (as amended by section 371(a)(1)(A)(iii)(II) of Public Law 103–82) by striking ‘‘the
Director of ACTION’’ and inserting ‘‘the Chief Executive Officer of the Corporation for National
and Community Service’’. This amendment could not be executed because the text proposed to

Credit for service performed as Commissioner may not exceed 313
days in a year before July 1, 1945, or 260 days in a year after June
30, 1945. For the purpose of this subchapter, the employment and
pay of a Commissioner is deemed on a daily basis when actually
employed.

(j)(1) Notwithstanding any other provision of this section, mili-
tary service, except military service covered by military leave with
pay from a civilian position, performed by an individual after De-
cember 1956, the period of an individual’s services as a volunteer
under part A of title VIII of the Economic Opportunity Act of 1964,
the period of an individual’s service as a full-time volunteer en-
rolled in a program of at least 1 year’s duration under part A, B,
or C of title I of the Domestic Volunteer Service Act of 1973, and
the period of an individual’s service as a volunteer or volunteer
leader under chapter 34 of title 22, shall be excluded in deter-
mining the aggregate period of service on which an annuity pay-
able under this subchapter to the individual or to his spouse,
former spouse or child is based, if the individual, spouse, former
spouse, or child is entitled, or would on proper application be enti-
tled, at the time of that determination, to monthly old-age or sur-
vivors benefits under section 402 of title 42 based on the individ-
ual’s wages and self-employment income. If the military service or
service as a volunteer under part A of title VIII of the Economic
Opportunity Act of 1964, as a full-time volunteer enrolled in a pro-
gram of at least 1 year’s duration under part A, B, or C of title I
of the Domestic Volunteer Service Act of 1973, or as a volunteer
or volunteer leader under chapter 34 of title 22 is not excluded by
the preceding sentence, but on becoming 62 years of age, the indi-
vidual or widow becomes entitled, or would on proper application
be entitled, to the described benefits, the Office of Personnel Man-
agement shall redetermine the aggregate period of service on which
the annuity is based, effective as of the first day of the month in
which he or she becomes 62 years of age, so as to exclude that serv-
ice. The Secretary of Health, Education, and Welfare, on request of
the Office, shall inform the Office whether or not the individual,
spouse, former spouse, or child is entitled at any named time to the
described benefits. For the purpose of this subsection, the period of
an individual’s service as a volunteer or volunteer leader, under
chapter 34 of title 22 is the period between enrollment as a volun-
teer or volunteer leader and termination of that service by the
President or by death or resignation and the period of an individ-
ual’s service as a volunteer under part A of title VIII of the Eco-
nomic Opportunity Act of 1964 or under part A, B, or C of title I
of the Domestic Volunteer Service Act of 1973 is the period be-
tween enrollment as a volunteer and termination of that service by
the Director of the Office of Economic Opportunity or the Chief Ex-
ecutive Officer of the Corporation for National and Community
Service,1 as appropriate, or by death or resignation.
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be struck does not appear. Section 406(b) of Public Law 103–82 provides that the amendments
made by sections 404 and 405 shall take effect on the effective date of section 203(c)(2). Sub-
section (d)(1) of section 203 is as follows:

(d) EFFECTIVE DATE.—
(1) IN GENERAL.—Except as provided in paragraph (2), this section, and the amendments

made by this section, shall take effect—
(A) 18 months after the date of enactment øMarch 21, 1995¿ of this Act; or
(B) on such earlier date as the President shall determine to be appropriate and an-

nounce by proclamation published in the Federal Register.

(2) The provisions of paragraph (1) of this subsection relating
to credit for military service shall not apply to—

(A) any period of military service of an employee or Mem-
ber with respect to which the employee or Member has made
a deposit with interest, if any, under section 8334(j) of this
title; or

(B) the service of any employee or Member described in
section 8332(c)(1)(B) of this title.
(3) The provisions of paragraph (1) relating to credit for service

as a volunteer or volunteer leader under the Economic Opportunity
Act of 1964, part A, B, or C of title I of the Domestic Volunteer
Service Act of 1973, or the Peace Corps Act shall not apply to any
period of service as a volunteer or volunteer leader of an employee
or Member with respect to which the employee or Member has
made the deposit with interest, if any, required by section 8334(l).

(k)(1) An employee who enters on approved leave without pay
to serve as a full-time officer or employee of an organization com-
posed primarily of employees as defined by section 8331(1) of this
title, within 60 days after entering on that leave without pay, may
file with his employing agency an election to receive full retirement
credit for his periods of that leave without pay and arrange to pay
currently into the Fund, through his employing agency, amounts
equal to the retirement deductions and agency contributions that
would be applicable if he were in pay status. If the election and all
payments provided by this paragraph are not made, the employee
may not receive credit for the periods of leave without pay occur-
ring after July 17, 1966, notwithstanding the third sentence of sub-
section (f) of this section. For the purpose of the preceding sen-
tence, ‘‘employee’’ includes an employee who was on approved leave
without pay and serving as a full-time officer or employee of such
an organization on July 18, 1966, and who filed a similar election
before September 17, 1966.

(2) An employee may deposit with interest an amount equal to
retirement deductions representing any period or periods of ap-
proved leave without pay while serving, before July 18, 1966, as a
full-time officer or employee of an organization composed primarily
of employees as defined by section 8331(1) of this title. An em-
ployee who makes the deposit shall be allowed full retirement cred-
it for the period or periods of leave without pay. If the employee
dies, a survivor as defined by section 8331(10) of this title may
make the deposit. If the deposit is not made in full, retirement
credit shall be allowed in accordance with the second sentence of
subsection (f) of this section.

(l)(1) Any employee or Member who—
(A) is of Japanese ancestry; and
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(B) while a citizen of the United States or an alien lawfully
admitted to the United States for permanent residence, was in-
terned or otherwise detained at any time during World War II
in any camp, installation, or other facility in the United States,
or in any territory or possession of the United States, under
any policy or program of the United States respecting individ-
uals of Japanese ancestry which was established during World
War II in the interests of national security pursuant to—

(i) Executive Order Numbered 9066, dated February
19, 1942;

(ii) section 67 of the Act entitled ‘‘An Act to provide a
government for the Territory of Hawaii’’, approved April
30, 1900 (chapter 339, Fifty-sixth Congress; 31 Stat. 153);

(iii) Executive Order Numbered 9489, dated October
18, 1944;

(iv) sections 4067 through 4070 of the Revised Stat-
utes of the United States; or

(v) any other statute, rules, regulation, or order; or
(C) is of Aleut ancestry and while a citizen of the United

States was interned or otherwise detained in, or relocated to
any camp, installation, or other facility in the Territory of
Alaska which was established during World War II for the pur-
pose of the internment, detention, or relocation of Aleuts pur-
suant to any statute, rule, regulation, or order;

shall be allowed credit (as civilian service) for any period during
which such employee or Member was so interned or otherwise de-
tained after such employee became 18 years of age.

(2) For the purpose of this subsection, ‘‘World War II’’ means
the period beginning on December 7, 1941, and ending on Decem-
ber 31, 1946.

(m)(1) Upon application to the Office of Personnel Manage-
ment, any individual who is an employee on the date of the enact-
ment of this subsection, and who has on such date or thereafter ac-
quires 5 years or more of creditable civilian service under this sec-
tion (exclusive of service for which credit is allowed under this sub-
section) shall be allowed credit (as service as a Congressional em-
ployee) for service before the date of the enactment of this sub-
section while employed by the Democratic Senatorial Campaign
Committee, the Republican Senatorial Campaign Committee, the
Democratic National Congressional Committee, or the Republican
National Congressional Committee, if—

(A) such employee has at least 4 years and 6 months of
service on such committees as of December 12, 1980; and

(B) such employee makes a deposit to the Fund in an
amount equal to the amount which would be required under
section 8334(c) of this title if such service were service as a
Congressional employee.
(2) Upon application to the Office of Personnel Management,

any individual who was an employee on the date of enactment of
this paragraph, and who has on such date or thereafter acquires
5 years or more of creditable civilian service under this section (ex-
clusive of service for which credit is allowed under this subsection)
shall be allowed credit (as service as a congressional employee) for
service before December 31, 1990, while employed by the Demo-
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cratic Senatorial Campaign Committee, the Republican Senatorial
Campaign Committee, the Democratic National Congressional
Committee, or the Republican National Congressional Committee,
if—

(A) such employee has at least 4 years and 6 months of
service on such committees as of December 31, 1990; and

(B) such employee makes a deposit to the Fund in an
amount equal to the amount which would be required under
section 8334(c) if such service were service as a congressional
employee.
(3) The Office shall accept the certification of the President of

the Senate (or his designee) or the Speaker of the House (or his
designee), as the case may be, concerning the service of, and the
amount of compensation received by, an employee with respect to
which credit is to be sought under this subsection.

(4) An individual receiving credit for service for any period
under this subsection shall not be granted credit for such service
under the provisions of the Social Security Act.

(n) Any employee who—
(1) served in a position in which the employee was ex-

cluded from coverage under this subchapter because the em-
ployee was covered under a retirement system established
under section 10 of the Federal Reserve Act; and

(2) transferred without a break in service to a position to
which the employee was appointed by the President, with the
advice and consent of the Senate, and in which position the
employee is subject to this subchapter,

shall be treated for all purposes of this subchapter as if any service
that would have been creditable under the retirement system es-
tablished under section 10 of the Federal Reserve Act was service
performed while subject to this subchapter if any employee and em-
ployer deductions, contributions or rights with respect to the em-
ployee’s service are transferred from such retirement system to the
Fund.

§ 8333. Eligibility for annuity
(a) An employee must complete at least 5 years of civilian serv-

ice before he is eligible for an annuity under this subchapter.
(b) An employee or Member must complete, within the last 2

years before any separation from service, except a separation be-
cause of death or disability, at least 1 year of creditable civilian
service during which he is subject to this subchapter before he or
his survivors are eligible for annuity under this subchapter based
on the separation. If an employee or Member, except an employee
or Member separated from the service because of death or dis-
ability, fails to meet the service requirement of the preceding sen-
tence, the amounts deducted from his pay during the service for
which no eligibility for annuity is established based on the separa-
tion shall be returned to him on the separation. Failure to meet
this service requirement does not deprive the individual or his sur-
vivors of annuity rights which attached on a previous separation.

(c) A Member or his survivor is eligible for an annuity under
this subchapter only if the amounts named by section 8334 of this
title have been deducted or deposited with respect to his last 5
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years of civilian service, or, in the case of a survivor annuity under
section 8341(d) or (e)(1) of this title, with respect to his total serv-
ice.

§ 8334. Deductions, contributions, and deposits
(a)(1) The employing agency shall deduct and withhold from

the basic pay of an employee, Member, Congressional employee,
law enforcement officer, firefighter, bankruptcy judge, judge of the
United States Court of Appeals for the Armed Forces, United
States magistrate, Court of Federal Claims judge, member of the
Capitol Police, member of the Supreme Court Police, or nuclear
materials courier, as the case may be, the percentage of basic pay
applicable under subsection (c). An equal amount shall be contrib-
uted from the appropriation or fund used to pay the employee or,
in the case of an elected official, from an appropriation or fund
available for payment of other salaries of the same office or estab-
lishment. When an employee in the legislative branch is paid by
the Chief Administrative Officer of the House of Representatives,
the Chief Administrative Officer may pay from the applicable ac-
counts of the House of Representatives the contribution that other-
wise would be contributed from the appropriation or fund used to
pay the employee.

(2) The amounts so deducted and withheld, together with the
amounts so contributed, shall be deposited in the Treasury of the
United States to the credit of the Fund under such procedures as
the Secretary of the Treasury may prescribe. Deposits made by an
employee or Member also shall be credited to the Fund.

(b) Each employee or Member is deemed to consent and agree
to these deductions from basic pay. Notwithstanding any law or
regulation affecting the pay of an employee or Member, payment
less these deductions is a full and complete discharge and acquit-
tance of all claims and demands for regular services during the pe-
riod covered by the payment, except the right to the benefits to
which the employee or Member is entitled under this subchapter.

(c) Each employee or Member credited with civilian service
after July 31, 1920, for which retirement deductions or deposits
have not been made, may deposit with interest an amount equal
to the following percentages of his basic pay received for that
service:

Percentage
of basic pay Service period

Employee ................................................................... 21⁄2 ........... August 1, 1920, to June 30,
1926.

31⁄2 ........... July 1, 1926, to June 30, 1942.
5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
61⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
7 ............... January 1, 1970, to December

31, 1998.
7.25 .......... January 1, 1999, to December

31, 1999.
7.4 ............ January 1, 2000, to December

31, 2000.
7 ............... After December 31, 2000.



655 Sec. 8334CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

Percentage
of basic pay Service period

Member or employee for Congressional employee
service.

21⁄2 ........... August 1, 1920, to June 30,
1926.

31⁄2 ........... July 1, 1926, to June 30, 1942.
5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
61⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
7.5 ............ January 1, 1970, to December

31, 1998.
7.75 .......... January 1, 1999, to December

31, 1999.
7.9 ............ January 1, 2000, to December

31, 2000.
7.5 ............ After December 31, 2000.

Member for Member service .................................... 21⁄2 ........... August 1, 1920, to June 30,
1926.

31⁄2 ........... July 1, 1926, to June 30, 1942.
5 ............... July 1, 1942, to August 1,

1946.
6 ............... August 2, 1946, to October 31,

1956.
71⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
8 ............... January 1, 1970, to December

31, 1998.
8.25 .......... January 1, 1999, to December

31, 1999.
8.4 ............ January 1, 2000, to December

31, 2000.
8.5 ............ January 1, 2001, to December

31, 2002.
8 ............... After December 31, 2002.

Law enforcement officer for law enforcement serv-
ice, member of the Supreme Court Police for
Supreme Court Police service, and firefighter
for firefighter service.

21⁄2 ...........
31⁄2 ...........

August 1, 1920, to June 30,
1926.

July 1, 1926, to June 30, 1942.

5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
61⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
7 ............... January 1, 1970, to December

31, 1974.
7.5 ............ January 1, 1975, to December

31, 1998.
7.75 .......... January 1, 1999, to December

31, 1999.
7.9 ............ January 1, 2000, to December

31, 2000.
7.5 ............ After December 31, 2000.

Bankruptcy judge ..................................................... 21⁄2 ........... August 1, 1920, to June 30,
1926.

31⁄2 ........... July 3, 1926, to June 30, 1942.
5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
61⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
7 ............... January 1, 1970, to December

31, 1983.
8 ............... January 1, 1984, to December

31, 1998.
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Percentage
of basic pay Service period

8.25 .......... January 1, 1999, to December
31, 1999.

8.4 ............ January 1, 2000, to December
31, 2000.

8 ............... After December 31, 2000.
Judge of the United States Court of Appeals for

the Armed Forces for service as a judge of that
court.

6 ...............
61⁄2 ...........

May 5, 1950, to October 31,
1956.

November 1, 1956, to Decem-
ber 31, 1969.

7 ............... January 1, 1970, to (but not
including) the date of the
enactment of the Depart-
ment of Defense Authoriza-
tion Act, 1984.

8 ............... The date of enactment of the
Department of Defense Au-
thorization Act, 1984, to De-
cember 31, 1998.

8.25 .......... January 1, 1999, to December
31, 1999.

8.4 ............ January 1, 2000, to December
31, 2000.

8 ............... After December 31, 2000.
United States magistrate ........................................ 21⁄2 ........... August 1, 1920, to June 30,

1926.
31⁄2 ........... July 1, 1926, to June 30, 1942.
5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
61⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
7 ............... January 1, 1970, to September

30, 1987.
8 ............... October 1, 1987, to December

31, 1998.
8.25 .......... January 1, 1999, to December

31, 1999.
8.4 ............ January 1, 2000, to December

31, 2000.
8 ............... After December 31, 2000.

Court of Federal Claims Judge ............................... 21⁄2 ........... August 1, 1920, to June 30,
1926.

31⁄2 ........... July 1, 1926, to June 30, 1942.
5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
61⁄2 ........... November 1, 1956, to Decem-

ber 31, 1969.
7 ............... January 1, 1970, to September

30, 1988.
8 ............... October 1, 1988, to December

31, 1998.
8.25 .......... January 1, 1999, to December

31, 1999.
8.4 ............ January 1, 2000, to December

31, 2000.
8 ............... After December 31, 2000.

Member of the Capitol Police .................................. 2.5 ............ August 1, 1920, to June 30,
1926.

3.5 ............ July 1, 1926, to June 30, 1942.
5 ............... July 1, 1942, to June 30, 1948.
6 ............... July 1, 1948, to October 31,

1956.
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Percentage
of basic pay Service period

6.5 ............ November 1, 1956, to Decem-
ber 31, 1969.

7.5 ............ January 1, 1970, to December
31, 1998.

7.75 .......... January 1, 1999, to December
31, 1999.

7.9 ............ January 1, 2000, to December
31, 2000.

7.5 ............ After December 31, 2000.
Nuclear materials courier ........................................ 7 ............... October 1, 1977 to October 16,

1998.
7.5 ............ October 17, 1998 to December

31, 1998.
7.75 .......... January 1, 1999 to December

31, 1999.
7.9 ............ January 1, 2000 to December

31, 2000.
7.5 ............ After December 31, 2000.

Notwithstanding the preceding provisions of this subsection and
any provision of section 206(b)(3) of the Federal Employees’ Retire-
ment Contribution Temporary Adjustment Act of 1983, the percent-
age of basic pay required under this subsection in the case of an
individual described in section 8402(b)(2) shall, with respect to any
covered service (as defined by section 203(a)(3) of such Act) per-
formed by such individual after December 31, 1983, and before
January 1, 1987, be equal to 1.3 percent, and, with respect to any
such service performed after December 31, 1986, be equal to the
amount that would have been deducted from the employee’s basic
pay under subsection (k) of this section if the employee’s pay had
been subject to that subsection during such period.

(d)(1) Each employee or Member who has received a refund of
retirement deductions under this or any other retirement system
established for employees of the Government covering service for
which he may be allowed credit under this subchapter may deposit
the amount received, with interest. Credit may not be allowed for
the service covered by the refund until the deposit is made.

(2)(A) This paragraph applies with respect to any employee or
Member who—

(i) separates before October 1, 1990, and receives (or elects,
in accordance with applicable provisions of this subchapter, to
receive) a refund (described in paragraph (1)) which relates to
a period of service ending before October 1, 1990;

(ii) is entitled to an annuity under this subchapter (other
than a disability annuity) which is based on service of such
employee or Member, and which commences on or after Decem-
ber 2, 1990; and

(iii) does not make the deposit (described in paragraph (1))
required in order to receive credit for the period of service with
respect to which the refund relates.
(B) Notwithstanding the second sentence of paragraph (1), the

annuity to which an employee or Member under this paragraph is
entitled shall (subject to adjustment under section 8340) be equal
to an amount which, when taken together with the unpaid amount
referred to in subparagraph (A)(iii), would result in the present
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value of the total being actuarially equivalent to the present value
of the annuity which would otherwise be provided by the employee
or Member under this subchapter, as computed under subsections
(a)–(i) and (n) of section 8339 (treating, for purposes of so com-
puting the annuity which would otherwise be provided under this
subchapter, the deposit referred to in subparagraph (A)(iii) as if it
had been timely made).

(C) The Office of Personnel Management shall prescribe such
regulations as may be necessary to carry out this paragraph.

(e)(1) Interest under subsection (c), (d)(1), (j), (k), or (l) of this
section is computed in accordance with paragraphs (2) and (3) of
this subsection and regulations prescribed by the Office of Per-
sonnel Management.

(2) Interest accrues annually on the outstanding portion of any
amount that may be deposited under subsection (c), (d)(1), (j), (k),
or (l) of this section, and is compounded annually, until the portion
is deposited. Such interest is computed from the mid-point of each
service period included in the computation, or from the date refund
was paid. The deposit may be made in one or more installments.
Interest may not be charged for a period of separation from the
service which began before October 1, 1956.

(3) The rate of interest is 4 percent a year through December
31, 1947, and 3 percent a year beginning January 1, 1948, through
December 31, 1984. Thereafter, the rate of interest for any cal-
endar year shall be equal to the overall average yield to the Fund
during the preceding fiscal year from all obligations purchased by
the Secretary of the Treasury during such fiscal year under section
8348(c), (d), and (e) of this title, as determined by the Secretary.

(f) Under such regulations as the Office of Personnel Manage-
ment may prescribe, amounts deducted under subsection (a) or (k)
of this section and deposited under subsections (c) and (d)(1) of this
section shall be entered on individual retirement records.

(g) Deposit may not be required for—
(1) service before August 1, 1920;
(2) military service, except to the extent provided under

section 8332(c) or 8334(j) of this title;
(3) service for the Panama Railroad Company before Janu-

ary 1, 1924;
(4) service performed before October 29, 1983, by natives

of the Pribilof Islands in the taking and curing of fur seal skins
and other activities in connection with the administration of
the Pribilof Islands except where deductions, contributions,
and deposits were made before October 29, 1983;

(5) days of unused sick leave credited under section
8339(m) of this title; or

(6) any period for which credit is allowed under section
8332(l) of this title.
(h) For the purpose of survivor annuities, deposits authorized

by subsections (c), (d)(1), (j), and (k) of this section may also be
made by a survivor of an employee or Member.

(i)(1) The Director of the Administrative Office of the United
States Courts shall pay to the Fund the amount which an employee
may deposit under subsection (c) of this section for service cred-
itable under section 8332(b)(12) of this title if such creditable serv-
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ice immediately precedes service as an employee subject to this
subchapter with a break in service of no more than ninety working
days. The Director shall pay such amount from any appropriation
available to him as a necessary expense of the appropriation con-
cerned.

(2) The amount the Director pays in accordance with para-
graph (1) of this subsection shall be reduced by the amount of any
refund to the employee under section 376 of title 28. Except to the
extent of such reduction, the amount the Director pays to the Fund
shall satisfy the deposit requirement of subsection (c) of this sec-
tion.

(3) Notwithstanding any other provision of law, the amount the
Director pays under this subsection shall constitute an employer
contribution to the Fund, excludable under section 402 of the Inter-
nal Revenue Code of 1954 from the employee’s gross income until
such time as the contribution is distributed or made available to
the employee, and shall not be subject to refund or to lump-sum
payment to the employee.

(4) Notwithstanding any other provision of law, a bankruptcy
judge or magistrate who is covered by section 377 of title 28 or sec-
tion 2(c) of the Retirement and Survivors’ Annuities for Bankruptcy
Judges and Magistrates Act of 1988 shall not be subject to deduc-
tions and contributions to the Fund, if the judge or magistrate noti-
fies the Director of the Administrative Office of the United States
Courts of an election of a retirement annuity under those provi-
sions. Upon such an election, the judge or magistrate shall be enti-
tled to a lump-sum credit under section 8342(a) of this title.

(5) Notwithstanding any other provision of law, a judge who is
covered by section 4096 of title 38 shall not be subject to deductions
and contributions to the Fund, if the judge notifies the Director of
the Office of Personnel Management of an election of a retirement
annuity under that section. Upon such an election, the judge shall
be entitled to a lump-sum credit under section 8342(a) of this title.

(6) Notwithstanding any other provision of law, a judge of the
United States Claims Court who is covered by section 178 of title
28 shall not be subject to deductions and contributions to the Fund
if the judge notifies the Director of the Administrative Office of the
United States Courts of an election of a retirement annuity under
those provisions. Upon such an election, the judge shall be entitled
to a lump-sum credit under section 8342(a) of this title.

(j)(1)(A) Except as provided in subparagraph (B), and subject to
paragraph (5), each employee or Member who has performed mili-
tary service before the date of the separation on which the entitle-
ment to any annuity under this subchapter is based may pay, in
accordance with such regulations as the Office shall issue, to the
agency by which the employee is employed, or, in the case of a
Member or a Congressional employee, to the Secretary of the Sen-
ate or the Chief Administrative Officer of the House of Representa-
tives, as appropriate, an amount equal to 7 percent of the amount
of the basic pay paid under section 204 of title 37 to the employee
or Member for each period of military service after December 1956.
The amount of such payments shall be based on such evidence of
basic pay for military service as the employee or Member may pro-
vide, or if the Office determines sufficient evidence has not been so
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1 Margin so in law. Section 5(b)(1)(B) of Public Law 103–353 (108 Stat. 3173) added this sub-
paragraph but it probably should have been indented two ems to the left.

provided to adequately determine basic pay for military service,
such payment shall be based upon estimates of such basic pay pro-
vided to the Office under paragraph (4).

(B) 1 In any case where military service interrupts cred-
itable civilian service under this subchapter and reemployment
pursuant to chapter 43 of title 38 occurs on or after August 1,
1990, the deposit payable under this paragraph may not exceed
the amount that would have been deducted and withheld
under subsection (a)(1) from basic pay during civilian service
if the employee had not performed the period of military serv-
ice.
(2) Any deposit made under paragraph (1) of this subsection

more than two years after the later of—
(A) October 1, 1983; or
(B) the date on which the employee or Member making the

deposit first becomes an employee or Member following the pe-
riod of military service for which such deposit is due,

shall include interest on such amount computed and compounded
annually beginning on the date of the expiration of the two-year
period. The interest rate that is applicable in computing interest in
any year under this paragraph shall be equal to the interest rate
that is applicable for such year under subsection (e) of this section.

(3) Any payment received by an agency, the Secretary of the
Senate, or the Chief Administrative Officer of the House of Rep-
resentatives under this subsection shall be immediately remitted to
the Office for deposit in the Treasury of the United States to the
credit of the Fund.

(4) The Secretary of Defense, the Secretary of Transportation,
the Secretary of Commerce, or the Secretary of Health and Human
Services, as appropriate, shall furnish such information to the Of-
fice as the Office may determine to be necessary for the adminis-
tration of this subsection.

(5) Effective with respect to any period of military service after
December 31, 1998, the percentage of basic pay under section 204
of title 37 payable under paragraph (1) shall be equal to the same
percentage as would be applicable under subsection (c) of this sec-
tion for that same period for service as an employee, subject to
paragraph (1)(B).

(k)(1) Effective with respect to pay periods beginning after De-
cember 31, 1986, in administering this section in the case of an in-
dividual described in section 8402(b)(2) of this title—

(A) the amount to be deducted and withheld by the em-
ploying agency shall be determined in accordance with para-
graph (2) of this subsection instead of the first sentence of sub-
section (a)(1) of this section; and

(B) the amount of the contribution under the second sen-
tence of subsection (a)(1) of this section shall be the amount
which would have been contributed under such sentence if this
subsection had not been enacted.
(2)(A) With respect to Federal wages of an employee or Mem-

ber (or that portion thereof) not exceeding the contribution and
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benefit base during the calendar year involved, the appropriate
amount to be deducted and withheld under this subsection is the
amount by which—

(i) the total deduction for those wages (or for that portion)
exceeds;

(ii) the OASDI contribution with respect to those wages (or
that portion).
(B) With respect to any portion of Federal wages of an em-

ployee or Member which exceed the contribution and benefit base
during the calendar year involved, the appropriate amount to be
deducted and withheld under this subsection is an amount equal
to the total deduction for that portion.

(C) For purposes of this paragraph—
(i) the term ‘‘Federal wages’’ means basic pay for service

as an employee or Member, as the case may be;
(ii) the term ‘‘contribution and benefit base’’ means the

contribution and benefit base in effect with respect to the pe-
riod involved, as determined under section 230 of the Social Se-
curity Act;

(iii) the term ‘‘total deduction’’, as used with respect to any
Federal wages (or portion thereof), means an amount equal to
the amount of those wages (or of that portion), multiplied by
the percentage which (but for this subsection) would apply
under the first sentence of subsection (a)(1) with respect to the
individual involved; and

(iv) the term ‘‘OASDI contribution’’, with respect to any in-
come, means the amount of tax which may be imposed under
section 3101(a) of the Internal Revenue Code of 1954 with re-
spect to such income (determined without regard to any income
which is not a part of Federal wages).
(3) The amount of a deposit under subsection (c) of this section

for any service with respect to which paragraph (1) of this sub-
section applies shall be equal to an amount determined based on
the preceding provisions of this subsection, and shall include inter-
est.

(4) In administering paragraphs (1) through (3)—
(A) the term ‘‘an individual described in section 8402(b)(2)

of this title’’ shall be considered to include any individual—
(i) who is subject to this subchapter as a result of a

provision of law described in section 8347(o), and
(ii) whose employment (as described in section 8347(o))

is also employment for purposes of title II of the Social Se-
curity Act and chapter 21 of the Internal Revenue Code of
1986; and
(B) the term ‘‘Federal wages’’, as applied with respect to

any individual to whom this subsection applies as a result of
subparagraph (A), means basic pay for any employment re-
ferred to in subparagraph (A)(ii).
(l)(1) Each employee or Member who has performed service as

a volunteer or volunteer leader under part A of title VIII of the
Economic Opportunity Act of 1964, as a full-time volunteer enrolled
in a program of at least 1 year’s duration under part A, B, or C
of title I of the Domestic Volunteer Service Act of 1973, or as a vol-
unteer or volunteer leader under the Peace Corps Act before the
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date of the separation on which the entitlement to any annuity
under this subchapter is based may pay, in accordance with such
regulations as the Office of Personnel Management shall issue, an
amount equal to 7 percent of the readjustment allowance paid to
the employee or Member under title VIII of the Economic Oppor-
tunity Act of 1964 or section 5(c) or 6(1) of the Peace Corps Act or
the stipend paid to the employee or Member under part A, B, or
C of title I of the Domestic Volunteer Service Act of 1973, for each
period of service as such a volunteer or volunteer leader. This para-
graph shall be subject to paragraph (4).

(2) Any deposit made under paragraph (1) more than 2 years
after the later of—

(A) October 1, 1993; or
(B) the date on which the employee or Member making the

deposit first becomes an employee or Member,
shall include interest on such amount computed and compounded
annually beginning on the date of the expiration of the 2-year pe-
riod. The interest rate that is applicable in computing interest in
any year under this paragraph shall be equal to the interest rate
that is applicable for such year under subsection (e).

(3) The Director of the Peace Corps and the Chief Executive
Officer of the Corporation for National and Community Service
shall furnish such information to the Office of Personnel Manage-
ment as the Office may determine to be necessary for the adminis-
tration of this subsection.

(4) Effective with respect to any period of service after Decem-
ber 31, 1998, the percentage of the readjustment allowance or sti-
pend (as the case may be) payable under paragraph (1) shall be
equal to the same percentage as would be applicable under sub-
section (c) of this section for the same period for service as an em-
ployee.

(m) A Member who has served in a position in the executive
branch for which the rate of basic pay was reduced for the duration
of the service of the Member to remove the impediment to the ap-
pointment of the Member imposed by article I, section 6, clause 2
of the Constitution, or the survivor of such a Member, may deposit
to the credit of the Fund an amount equal to the difference be-
tween the amount deducted from the basic pay of the Member dur-
ing that period of service and the amount that would have been de-
ducted if the rate of basic pay which would otherwise have been
in effect during that period had been in effect, plus interest com-
puted under subsection (e).

(n) Notwithstanding subsection (c), no deposit may be made
with respect to service credited under section 8332(b)(17).

§ 8335. Mandatory separation
(a) An air traffic controller shall be separated from the service

on the last day of the month in which he becomes 56 years of age
or completes the age and service requirements for an annuity
under section 8336(e), whichever occurs later. The Secretary, under
such regulations as he may prescribe, may exempt a controller hav-
ing exceptional skills and experience as a controller from the auto-
matic separation provisions of this subsection until that controller
becomes 61 years of age. The Secretary shall notify the controller
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1 So in law. See section 308(b)(2)(A) of the Departments of Commerce, Justice, and State, the
Judiciary, and Related Agencies Appropriations Act, 2001 (as enacted into law by section 1(a)(2)
of Public Law 106–553; 114 Stat. 2762A–87) and section 141(a) of Miscellaneous Appropriations
Act, 2001 (as enacted into law by section 1(a)(4) of Public Law 106–554; 114 Stat. 2763A–235).

in writing of the date of separation at least 60 days before that
date. Action to separate the controller is not effective, without the
consent of the controller, until the last day of the month in which
the 60-day notice expires.

(b) A law enforcement officer, firefighter, or nuclear materials
courier who is otherwise eligible for immediate retirement under
section 8336(c) shall be separated from the service on the last day
of the month in which that officer, firefighter, or courier, as the
case may be, becomes 57 years of age or complete 20 years of serv-
ice if then over that age. The head of the agency, when in his judg-
ment the public interest so requires, may exempt such an employee
from automatic separation under this subsection until that em-
ployee becomes 60 years of age. The employing office shall notify
the employee in writing of the date of separation at least 60 days
in advance thereof. Action to separate the employee is not effective,
without the consent of the employee, until the last day of the
month in which the 60-day notice expires.

(c) A member of the Capitol Police who is otherwise eligible for
immediate retirement under section 8336(m) shall be separated
from the service on the last day of the month in which such mem-
ber becomes 57 years of age or completes 20 years of service if then
over that age. The Capitol Police Board, when in its judgment the
public interest so requires, may exempt such a member from auto-
matic separation under this subsection until that member becomes
60 years of age. The Board shall notify the member in writing of
the date of separation at least 60 days in advance thereof. Action
to separate the member is not effective, without the consent of the
member, until the last day of the month in which the 60-day notice
expires.

(d) A member of the Supreme Court Police who is otherwise el-
igible for immediate retirement under section 8336(n) shall be sep-
arated from the service on the last day of the month in which such
member becomes 57 years of age or completes 20 years of service
if then over that age. The Marshal of the Supreme Court of the
United States, when in his judgment the public interest so re-
quires, may exempt such a member from automatic separation
under this subsection until that member becomes 60 years of age.
The Marshal shall notify the member in writing of the date of sepa-
ration at least 60 days in advance thereof. Action to separate the
member is not effective, without the consent of the member, until
the last day of the month in which the 60-day notice expires.

(f) 1 The President, by Executive order, may exempt an em-
ployee (other than a member of the Capitol Police or the Supreme
Court Police) from automatic separation under this section when he
determines the public interest so requires.

§ 8336. Immediate retirement
(a) An employee who is separated from the service after becom-

ing 55 years of age and completing 30 years of service is entitled
to an annuity.
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1 Section 7001(a) of the 1998 Supplemental Appropriations and Rescissions Act (Public Law
105–174; 112 Stat. 91), as amended by Public Law 106–58, title VI, § 651(a), Sept. 29, 1999,
113 Stat. 480, provides as follows:

SEC. 7001. Federal Employee Voluntary Early Retirement. (a) CIVIL SERVICE RETIREMENT
SYSTEM.—Effective May 1, 1998, paragraph (2) of section 8336(d) of title 5, United States Code,
shall be applied as if it had been amended to read as follows:

‘‘(2)(A) has been employed continuously, by the agency in which the employee is serving,
for at least the 31-day period ending on the date on which such agency requests the deter-
mination referred to in subparagraph (D);

‘‘(B) is serving under an appointment that is not time limited;
‘‘(C) has not been duly notified that such employee is to be involuntarily separated for

misconduct or unacceptable performance;
‘‘(D) is separated from the service voluntarily during a period in which, as determined

by the Office of Personnel Management (upon request of the agency) under regulations pre-
scribed by the Office—

‘‘(i) such agency (or, if applicable, the component in which the employee is serving)
is undergoing a major reorganization, a major reduction in force, or a major transfer
of function; and

‘‘(ii) a significant percentage of the employees serving in such agency (or component)
will be separated or subject to an immediate reduction in the rate of basic pay (without
regard to subchapter VI of chapter 53, or comparable provisions); and

‘‘(E) as determined by the agency under regulations prescribed by the Office, is within
the scope of the offer of voluntary early retirement, which may be made on the basis of—

‘‘(i) one or more organizational units;
‘‘(ii) one or more occupational series or levels;
‘‘(iii) one or more geographical locations;
‘‘(iv) other similar nonpersonal factors the Office determines appropriate; or
‘‘(v) any appropriate combination of such factors;’’.

2 Section 1(a) of the Act entitled ‘‘To make certain personnel flexibilities available with respect
to the General Accounting Office, and for other purposes’’ (Public Law 106–303; 114 Stat. 1063),
enacted Oct. 13, 2000, provides as follows:

SECTION 1. VOLUNTARY EARLY RETIREMENT AUTHORITY.
(a) CIVIL SERVICE RETIREMENT SYSTEM.—Effective for purposes of the period beginning on the

date of the enactment of this Act and ending on December 31, 2003, paragraph (2) of section
8336(d) of title 5, United States Code, shall, with respect to officers and employees of the Gen-
eral Accounting Office, be applied as if it had been amended to read as follows:

‘‘(2)(A) has been employed continuously by the General Accounting Office for at least the
31-day period immediately preceding the start of the period referred to in subparagraph (D);

‘‘(B) is serving under an appointment that is not time limited;
‘‘(C) has not received a notice of involuntary separation, for misconduct or unacceptable

performance, with respect to which final action remains pending; and

(b) An employee who is separated from the service after becom-
ing 60 years of age and completing 20 years of service is entitled
to an annuity.

(c)(1) An employee who is separated from the service after be-
coming 50 years of age and completing 20 years of service as a law
enforcement officer, firefighter, or nuclear materials courier, or any
combination of such service totaling at least 20 years, is entitled
to an annuity.

(2) An employee is entitled to an annuity if the employee—
(A) was a law enforcement officer or firefighter employed

by the Panama Canal Company or the Canal Zone Government
at any time during the period beginning March 31, 1979, and
ending September 30, 1979; and

(B) is separated from the service before January 1, 2000,
after becoming 48 years of age and completing 18 years of serv-
ice as a law enforcement officer or firefighter, or any combina-
tion of such service totaling at least 18 years.
(d) An employee who—

(1) is separated from the service involuntarily, except by
removal for cause on charges of misconduct or delinquency; or

(2)(A) 1, 2 has been employed continuously, by the agency
in which the employee is serving, for at least the 31-day period
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‘‘(D) is separated from the service voluntarily during a period with respect to which the
Comptroller General determines that the application of this subsection is necessary and ap-
propriate for the purpose of—

‘‘(i) realigning the General Accounting Office’s workforce in order to meet budgetary
constraints or mission needs;

‘‘(ii) correcting skill imbalances; or
‘‘(iii) reducing high-grade, managerial, or supervisory positions;’’.

ending on the date on which such agency requests the deter-
mination referred to in subparagraph (D);

(B) is serving under an appointment that is not time lim-
ited;

(C) has not been duly notified that such employee is to be
involuntarily separated for misconduct or unacceptable per-
formance;

(D) is separated from the service voluntarily during a pe-
riod in which, as determined by the office of Personnel Man-
agement (upon request of the agency) under regulations pre-
scribed by the Office—

(i) such agency (or, if applicable, the component in
which the employee is serving) is undergoing substantial
delayering, substantial reorganization, substantial reduc-
tions in force, substantial transfer of function, or other
substantial workforce restructuring (or shaping);

(ii) a significant percentage of employees servicing in
such agency (or component) are likely to be separated or
subject to an immediate reduction in the rate of basic pay
(without regard to subchapter VI of chapter 53, or com-
parable provisions); or

(iii) identified as being in positions which are becom-
ing surplus or excess to the agency’s future ability to carry
out its mission effectively; and
(E) as determined by the agency under regulations pre-

scribed by the Office, is within the scope of the offer of vol-
untary early retirement, which may be made on the basis of—

(i) 1 or more organizational units;
(ii) 1 or more occupational series or levels;
(iii) 1 or more geographical locations;
(iv) specific periods;
(v) skills, knowledge, or other factors related to a posi-

tion; or
(vi) any appropriate combination of such factors;

after completing 25 years of service or after becoming 50 years of
age and completing 20 years of service is entitled to an annuity.
For purposes of paragraph (1) of this subsection, separation for fail-
ure to accept a directed reassignment to a position outside the com-
muting area of the employee concerned or to accompany a position
outside of such area pursuant to a transfer of function shall not be
considered to be a removal for cause on charges of misconduct or
delinquency. Notwithstanding the first sentence of this subsection,
an employee described in paragraph (1) of this subsection is not en-
titled to an annuity under this subsection if the employee has de-
clined a reasonable offer of another position in the employee’s agen-
cy for which the employee is qualified, which is not lower than 2
grades (or pay levels) below the employee’s grade (or pay level),
and which is within the employee’s commuting area.



666Sec. 8336 CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

(e) An employee who is voluntarily or involuntarily separated
from the service, except by removal for cause on charges of mis-
conduct or delinquency, after completing 25 years of service as an
air traffic controller or after becoming 50 years of age and com-
pleting 20 years of service as an air traffic controller, is entitled to
an annuity.

(f) An employee who is separated from the service after becom-
ing 62 years of age and completing 5 years of service is entitled to
an annuity.

(g) A Member who is separated from the service after becoming
62 years of age and completing 5 years of civilian service, or after
becoming 60 years of age and completing 10 years of Member serv-
ice is entitled to an annuity. A Member who is separated from the
service after becoming 55 years of age (but before becoming 60
years of age) and completing 30 years of service is entitled to a re-
duced annuity. A Member who is separated from the service, except
by resignation or expulsion, after completing 25 years of service or
after becoming 50 years of age and (1) completing 20 years of serv-
ice or (2) serving in 9 Congresses is entitled to an annuity.

(h)(1) A member of the Senior Executive Service who is re-
moved from the Senior Executive Service for less than fully suc-
cessful executive performance (as determined under subchapter II
of chapter 43 of this title) after completing 25 years of service or
after becoming 50 years of age and completing 20 years of service
is entitled to an annuity.

(2) A member of the Defense Intelligence Senior Executive
Service or the Senior Cryptologic Executive Service who is removed
from such service for failure to be recertified as a senior executive
or for less than fully successful executive performance after com-
pleting 25 years of service or after becoming 50 years of age and
completing 20 years of service is entitled to an annuity.

(3) A member of the Federal Bureau of Investigation and Drug
Enforcement Administration Senior Executive Service who is re-
moved from such service for failure to be recertified as a senior ex-
ecutive or for less than fully successful executive performance after
completing 25 years of service or after becoming 50 years of age
and completing 20 years of service is entitled to an annuity.

(i)(1) An employee of the Panama Canal Commission or of an
Executive agency conducting operations in the Canal Zone or Re-
public of Panama who is separated from the service before January
1, 2000, who was employed by the Canal Zone Government or the
Panama Canal Company at any time during the period beginning
March 31, 1979, and ending September 30, 1979, and who has had
continuous Panama Canal service, without a break in service of
more than 3 days, from that time until separation, is entitled to an
annuity if the employee is separated—

(A) involuntarily, after completing 20 years of service or
after becoming 48 years of age and completing 18 years of serv-
ice, if the separation is a result of the implementation of any
provision of the Panama Canal Treaty of 1977 and related
agreements; or

(B) voluntarily, after completing 23 years of service or
after becoming 48 years of age and completing 18 years of serv-
ice.
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(2) An employee of the Panama Canal Commission or of an Ex-
ecutive agency conducting operations in the Canal Zone or Republic
of Panama who is separated from the service before January 1,
2000, who was employed, at a permanent duty station in the Canal
Zone, by any Executive agency other than the Canal Zone Govern-
ment or the Panama Canal Company at any time during the period
beginning March 31, 1979, and ending September 30, 1979, and
who has had continuous Panama Canal service, without a break in
service of more than 3 days, from that time until separation, is en-
titled to an annuity if—

(A) the employee is separated involuntarily, after com-
pleting 20 years of service or after becoming 48 years of age
and completing 18 years of service; and

(B) the separation is the result of the implementation of
any provision of the Panama Canal Treaty of 1977 and related
agreements.
(3) An employee of the Panama Canal Commission employed

by that body after September 30, 1979, who is separated from the
Panama Canal Commission before January 1, 2000, and who at the
time of separation has a minimum of 11 years of continuous em-
ployment with the Commission (disregarding any break in service
of 3 days or less) is entitled to an annuity if the employee is
separated—

(A) involuntarily, after completing 20 years of service or
after becoming 48 years of age and completing 18 years of serv-
ice, if the separation is a result of the implementation of any
provision of the Panama Canal Treaty of 1977 and related
agreements; or

(B) voluntarily, after completing 23 years of service or
after becoming 48 years of age and completing 18 years of serv-
ice.
(4) For the purpose of this subsection—

(A) ‘‘Panama Canal service’’ means—
(i) service as an employee of the Canal Zone Govern-

ment, the Panama Canal Company, or the Panama Canal
Commission; or

(ii) service at a permanent duty station in the Canal
Zone or Republic of Panama as an employee of an Execu-
tive agency conducting operations in the Canal Zone or the
Republic of Panama; and
(B) ‘‘Executive agency’’ includes the United States District

Court for the District of the Canal Zone and the Smithsonian
Institution.
(j)(1) Except as provided in paragraph (3), an employee is enti-

tled to an annuity if he—
(A)(i) is separated from the service after completing 25

years of service or after becoming 50 years of age and com-
pleting 20 years of service, or

(ii) is involuntarily separated, except by removal for cause
on charges of misconduct or delinquency, during the 2-year pe-
riod before the date on which he would meet the years of serv-
ice and age requirements under clause (i),

(B) was employed in the Bureau of Indian Affairs, the In-
dian Health Service, a tribal organization (to the extent pro-
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vided in paragraph (2)), or any combination thereof, continu-
ously from December 21, 1972, to the date of his separation,
and

(C) is not entitled to preference under the Indian pref-
erence laws.
(2) Employment in a tribal organization may be considered for

purposes of paragraph (1)(B) of this subsection only if—
(A) the employee was employed by the tribal organization

after January 4, 1975, and immediately before such employ-
ment he was an employee of the Bureau of Indian Affairs or
the Indian Health Service, and

(B) at the time of such employment such employee and the
tribal organization were eligible to elect, and elected, to have
the employee retain the coverage, rights, and benefits of this
chapter under section 105(e)(2) of the Indian Self-Determina-
tion Act (25 U.S.C. 450i(a)(2); 88 Stat. 2209).
(3)(A) The provisions of paragraph (1) of this subsection shall

not apply with respect to any separation of any employee which oc-
curs after the date 10 years after—

(i) the date the employee first meets the years of service
and age requirements of paragraph (1)(A)(i), or

(ii) the date of the enactment of this paragraph, if the em-
ployee met those requirements before that date.
(B) For purposes of applying this paragraph with respect to

any employee of the Bureau of Indian Affairs in the Department
of the Interior or of the Indian Health Service in the Department
of Health, Education, and Welfare, the Secretary of the department
involved may postpone the date otherwise applicable under sub-
paragraph (A) if—

(i) such employee consents to such postponement, and
(ii) the Secretary finds that such postponement is nec-

essary for the continued effective operation of the agency.
The period of any postponement under this subparagraph shall not
exceed 12 months and the total period of all postponements with
respect to any employee shall not exceed 5 years.

(4) For the purpose of this subsection—
(A) ‘‘Bureau of Indian Affairs’’ means (i) the Bureau of In-

dian Affairs and (ii) all other organizational units in the De-
partment of the Interior directly and primarily related to pro-
viding services to Indians and in which positions are filled in
accordance with the Indian preference laws.

(B) ‘‘Indian preference laws’’ means section 12 of the Act
of June 18, 1934 (25 U.S.C. 472; 48 Stat. 986), or any other
provision of law granting a preference to Indians in promotions
or other Federal personnel actions.
(k) A bankruptcy judge United States magistrate, or Claims

Court judge who is separated from service, except by removal, after
becoming 62 years of age and completing 5 years of civilian service,
or after becoming 60 years of age and completing 10 years of serv-
ice as a bankruptcy judge, United States magistrate, or Claims
Court judge, is entitled to an annuity.

(l) A judge of the United States Court of Appeals for the Armed
Forces who is separated from the service after becoming 62 years
of age and completing 5 years of civilian service or after completing
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the term of service for which he was appointed as a judge of such
court is entitled to an annuity. A judge who is separated from the
service before becoming 60 years of age is entitled to a reduced an-
nuity.

(m) A member of the Capitol Police who is separated from the
service after becoming 50 years of age and completing 20 years of
service as a member of the Capitol Police or as a law enforcement
officer, or any combination of such service totaling at least 20
years, is entitled to an annuity.

(n) A member of the Supreme Court Police who is separated
from the service after becoming 50 years of age and completing 20
years of service as a member of the Supreme Court Police or as a
law enforcement officer, or any combination of such service totaling
at least 20 years, is entitled to an annuity.

(o) An annuity or reduced annuity authorized by this section
is computed under section 8339 of this title.

(p)(1) The Secretary of Defense may, during fiscal years 2002
and 2003, carry out a program under which an employee of the De-
partment of Defense may be separated from the service entitled to
an immediate annuity under this subchapter if the employee—

(A) has—
(i) completed 25 years of service; or
(ii) become 50 years of age and completed 20 years of

service; and
(B) is eligible for the annuity under paragraph (2) or (3).

(2)(A) For the purposes of paragraph (1), an employee referred
to in that paragraph is eligible for an immediate annuity under
this paragraph if the employee—

(i) is separated from the service involuntarily other than
for cause; and

(ii) has not declined a reasonable offer of another position
in the Department of Defense for which the employee is quali-
fied, which is not lower than 2 grades (or pay levels) below the
employee’s grade (or pay level), and which is within the em-
ployee’s commuting area.
(B) For the purposes of paragraph (2)(A)(i), a separation for

failure to accept a directed reassignment to a position outside the
commuting area of the employee concerned or to accompany a posi-
tion outside of such area pursuant to a transfer of function may not
be considered to be a removal for cause.

(3) For the purposes of paragraph (1), an employee referred to
in that paragraph is eligible for an immediate annuity under this
paragraph if the employee satisfies all of the following conditions:

(A) The employee is separated from the service voluntarily
during a period in which the organization within the Depart-
ment of Defense in which the employee is serving is under-
going a major organizational adjustment.

(B) The employee has been employed continuously by the
Department of Defense for more than 30 days before the date
on which the head of the employee’s organization requests the
determinations required under subparagraph (A).

(C) The employee is serving under an appointment that is
not limited by time.
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(D) The employee is not in receipt of a decision notice of
involuntary separation for misconduct or unacceptable per-
formance.

(E) The employee is within the scope of an offer of vol-
untary early retirement, as defined on the basis of one or more
of the following objective criteria:

(i) One or more organizational units.
(ii) One or more occupational groups, series, or levels.
(iii) One or more geographical locations.
(iv) Any other similar objective and nonpersonal cri-

teria that the Office of Personnel Management determines
appropriate.

(4) Under regulations prescribed by the Office of Personnel
Management, the determinations of whether an employee meets—

(A) the requirements of subparagraph (A) of paragraph (3)
shall be made by the Office, upon the request of the Secretary
of Defense; and

(B) the requirements of subparagraph (E) of such para-
graph shall be made by the Secretary of Defense.
(5) A determination of which employees are within the scope

of an offer of early retirement shall be made only on the basis of
consistent and well-documented application of the relevant criteria.

(6) In this subsection, the term ‘‘major organizational adjust-
ment’’ means any of the following:

(A) A major reorganization.
(B) A major reduction in force.
(C) A major transfer of function.
(D) A workforce restructuring—

(i) to meet mission needs;
(ii) to achieve one or more reductions in strength;
(iii) to correct skill imbalances; or
(iv) to reduce the number of high-grade, managerial,

supervisory, or similar positions.

§ 8337. Disability retirement
(a) An employee who completes 5 years of civilian service and

has become disabled shall be retired on the employee’s own applica-
tion or on application by the employee’s agency. Any employee shall
be considered to be disabled only if the employee is found by the
Office of Personnel Management to be unable, because of disease
or injury, to render useful and efficient service in the employee’s
position and is not qualified for reassignment, under procedures
prescribed by the Office, to a vacant position which is in the agency
at the same grade or level and in which the employee would be
able to render useful and efficient service. For the purpose of the
preceding sentence, an employee of the United States Postal Serv-
ice shall be considered not qualified for a reassignment described
in that sentence if the reassignment is to a position in a different
craft or is inconsistent with the terms of a collective bargaining
agreement covering the employee. A judge of the United States
Court of Appeals for the Armed Forces who completes 5 years of
civilian service and who is found by the Office to be disabled for
useful and efficient service as a judge of such court or who is re-
moved for mental or physical disability under section 942(c) of title
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10 shall be retired on the judge’s own application or upon such re-
moval. A Member who completes 5 years of Member service and is
found by the Office to be disabled for useful and efficient service
as a Member because of disease or injury shall be retired on the
Member’s own application. An annuity authorized by this section
is computed under section 8339(g) of this title, unless the employee
or Member is eligible for a higher annuity computed under section
8339(a) through (e), (n), (q), (r), or (s).

(b) A claim may be allowed under this section only if the appli-
cation is filed with the Office before the employee or Member is
separated from the service or within 1 year thereafter. This time
limitation may be waived by the Office for an employee or Member
who at the date of separation from service or within 1 year there-
after is mentally incompetent, if the application is filed with the
Office within 1 year from the date of restoration of the employee
or Member to competency or the appointment of a fiduciary, which-
ever is earlier.

(c) An annuitant receiving disability retirement annuity from
the Fund shall be examined under the direction of the Office—

(1) at the end of 1 year from the date of the disability re-
tirement; and

(2) annually thereafter until he becomes 60 years of age;
unless his disability is permanent in character. If the annuitant
fails to submit to examination as required by this section, payment
of the annuity shall be suspended until continuance of the dis-
ability is satisfactorily established.

(d) If an annuitant receiving disability retirement annuity from
the Fund, before becoming 60 years of age, recovers from his dis-
ability, payment of the annuity terminates on reemployment by the
Government or 1 year after the date of the medical examination
showing the recovery, whichever is earlier. If an annuitant receiv-
ing disability retirement annuity from the Fund, before becoming
60 years of age, is restored to an earning capacity fairly com-
parable to the current rate of pay of the position occupied at the
time of retirement, payment of the annuity terminates on reem-
ployment by the Government or 180 days after the end of the cal-
endar year in which earning capacity is so restored, whichever is
earlier. Earning capacity is deemed restored if in any calendar year
the income of the annuitant from wages or self-employment or both
equals at least 80 percent of the current rate of pay of the position
occupied immediately before retirement.

(e) If an annuitant whose annuity is terminated under sub-
section (d) of this section is not reemployed in a position in which
he is subject to this subchapter, he is deemed, except for service
credit, to have been involuntarily separated from the service for the
purpose of this subchapter as of the date of termination of the dis-
ability annuity, and after that termination is entitled to annuity
under the applicable provisions of this subchapter. If an annuitant
whose annuity is heretofore or hereafter terminated because of an
earning capacity provision of this subchapter or an earlier
statute—

(1) is not reemployed in a position within the purview of
this subchapter; and
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(2) has not recovered from the disability for which he was
retired;

his annuity shall be restored at the same rate effective the first of
the year following any calendar year in which his income from
wages or self-employment or both is less than 80 percent of the
current rate of pay of the position occupied immediately before re-
tirement. If an annuitant whose annuity is heretofore or hereafter
terminated because of a medical finding that he has recovered from
disability is not reemployed in a position in which he is subject to
this subchapter, his annuity shall be restored at the same rate ef-
fective from the date of medical examination showing a recurrence
of the disability. The second and third sentences of this subsection
do not apply to an individual who has become 62 years of age and
is receiving or is eligible to receive annuity under the first sentence
of this subsection.

(f)(1) An individual is not entitled to receive—
(A) an annuity under this subchapter, and
(B) compensation for injury to, or disability of, such indi-

vidual under subchapter I of chapter 81, other than compensa-
tion payable under section 8107,
covering the same period of time.
(2) An individual is not entitled to receive an annuity under

this subchapter and a concurrent benefit under subchapter I of
chapter 81 on account of the death of the same person.

(3) Paragraphs (1) and (2) do not bar the right of a claimant
to the greater benefit conferred by either this subchapter or sub-
chapter I of chapter 81.

(g) If an individual is entitled to an annuity under this sub-
chapter, and the individual receives a lump-sum payment for com-
pensation under section 8135 based on the disability or death of
the same person, so much of the compensation as has been paid for
a period extended beyond the date payment of the annuity com-
mences, as determined by the Department of Labor, shall be re-
funded to that Department for credit to the Employees’ Compensa-
tion Fund. Before the individual may receive the annuity, the indi-
vidual shall—

(1) refund to the Department of Labor the amount rep-
resenting the commuted compensation payments for the ex-
tended period; or

(2) authorize the deduction of the amount from the annu-
ity.

Deductions from the annuity may be made from accrued or accru-
ing payments. The amounts deducted and withheld from the annu-
ity shall be transmitted to the Department of Labor for reimburse-
ment to the Employees’ Compensation Fund. When the Depart-
ment of Labor finds that the financial circumstances of an indi-
vidual entitled to an annuity under this subchapter warrant de-
ferred refunding, deductions from the annuity may be prorated
against and paid from accruing payments in such manner as the
Department determines appropriate.

(h)(1) As used in this subsection, the term ‘‘technician’’ means
an individual employed under section 709(a) of title 32 or section
10216 of title 10 who, as a condition of the employment, is required
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under section 709(b) of title 32 or section 10216 of title 10, respec-
tively, to be a member of the Selected Reserve.

(2)(A) Except as provided in subparagraph (B) of this para-
graph, an individual shall be retired under this section if the
individual—

(i) is separated from employment as a technician under
section 709(e)(1) of title 32 or section 10216 of title 10 by rea-
son of a disability that disqualifies the individual from mem-
bership in the Selected Reserve;

(ii) is not considered to be disabled under the second sen-
tence of subsection (a) of this section;

(iii) is not appointed to a position in the Government
(whether under paragraph (3) of this subsection or otherwise);
and

(iv) has not declined an offer of an appointment to a posi-
tion in the Government under paragraph (3) of this subsection.
(B) Payment of any annuity for an individual pursuant to this

subsection terminates—
(i) on the date the individual is appointed to a position in

the Government (whether pursuant to paragraph (3) of this
subsection or otherwise);

(ii) on the date the individual declines an offer of appoint-
ment to a position in the Government under paragraph (3); or

(iii) as provided under subsection (d).
(3) Any individual applying for or receiving any annuity pursu-

ant to this subsection shall, in accordance with regulations pre-
scribed by the Office, be considered by any agency of the Govern-
ment before any vacant position in the agency is filled if—

(A) the position is located within the commuting area of
the individual’s former position;

(B) the individual is qualified to serve in such position, as
determined by the head of the agency; and

(C) the position is at the same grade or equivalent level as
the position from which the individual was separated under
section 709(e)(1) of title 32 or section 10216 of title 10.

§ 8338. Deferred retirement
(a) An employee who is separated from the service or trans-

ferred to a position in which he does not continue subject to this
subchapter after completing 5 years of civilian service is entitled to
an annuity beginning at the age of 62 years.

(b) A Member who, after December 31, 1955, is separated from
the service as a Member after completing 5 years of civilian service
is entitled to an annuity beginning at the age of 62 years. A Mem-
ber who is separated from the service after completing 10 or more
years of Member service is entitled to an annuity beginning at the
age of 60 years. A Member who is separated from the service after
completing 20 or more years of service, including 10 or more years
of Member service, is entitled to a reduced annuity beginning at
the age of 50 years.

(c) A judge of the United States Court of Appeals for the
Armed Forces who is separated from the service after completing
5 years of civilian service is entitled to an annuity beginning at the
age of 62 years. A judge of such court who is separated from the
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service after completing the term of service for which he was ap-
pointed is entitled to an annuity. If an annuity is elected before the
judge becomes 60 years of age, it shall be a reduced annuity.

(d) An annuity or reduced annuity authorized by this section
is computed under section 8339 of this title.

§ 8339. Computation of annuity
(a) Except as otherwise provided by this section, the annuity

of an employee retiring under this subchapter is—
(1) 11⁄2 percent of his average pay multiplied by so much

of his total service as does not exceed 5 years; plus
(2) 13⁄4 percent of his average pay multiplied by so much

of his total service as exceeds 5 years but does not exceed 10
years; plus

(3) 2 percent of his average pay multiplied by so much of
his total service as exceeds 10 years.

However, when it results in a larger annuity, 1 percent of his aver-
age pay plus $25 is substituted for the percentage specified by
paragraph (1), (2), or (3) of this subsection, or any combination
thereof.

(b) The annuity of a Congressional employee, or former Con-
gressional employee, retiring under this subchapter is computed
under subsection (a) of this section, except, if he has had—

(1) at least 5 years’ service as a Congressional employee or
Member or any combination thereof; and

(2) deductions withheld from his pay or has made deposit
covering his last 5 years of civilian service;

his annuity is computed with respect to his service as a Congres-
sional employee, his military service not exceeding 5 years, and any
Member service, by multiplying 21⁄2 percent of his average pay by
the years of that service.

(c) The annuity of a Member, or former Member with title to
Member annuity, retiring under this subchapter is computed under
subsection (a) of this section, except, if he has had at least 5 years’
service as a Member or Congressional employee or any combination
thereof, his annuity is computed with respect to—

(1) his service as a Member and so much of his military
service as is creditable for the purpose of this paragraph; and

(2) his Congressional employee service;
by multiplying 21⁄2 percent of his average pay by the years of that
service.

(d)(1) The annuity of an employee retiring under section
8335(b) or 8336(c) of this title is—

(A) 21⁄2 percent of his average pay multiplied by so much
of his total service as does not exceed 20 years; plus

(B) 2 percent of his average pay multiplied by so much of
his total service as exceeds 20 years.
(2) The annuity of an employee retiring under this subchapter

who was employed by the Panama Canal Company or Canal Zone
Government on September 30, 1979, is computed with respect to
the period of continuous Panama Canal service from that date, dis-
regarding any break in service of not more than 3 days, by
adding—
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(A) 21⁄2 percent of the employee’s average pay multiplied
by so much of that service as does not exceed 20 years; plus

(B) 2 percent of the employee’s average pay multiplied by
so much of that service as exceeds 20 years.
(3) The annuity of an employee retiring under this subchapter

who is employed by the Panama Canal Commission at any time
during the period beginning October 1, 1990, and ending December
31, 1999, is computed, with respect to any period of service with
the Panama Canal Commission, by adding—

(A) 21⁄2 percent of the employee’s average pay multiplied
by so much of that service as does not exceed 20 years; plus

(B) 2 percent of the employee’s average pay multiplied by
so much of that service as exceeds 20 years.
(4)(A) In the case of an employee who has service as a law en-

forcement officer or firefighter to which paragraph (2) of this sub-
section applies, the annuity of that employee is increased by $8 for
each full month of that service which is performed in the Republic
of Panama.

(B) In the case of an employee retiring under this subchapter
who—

(i) was employed as a law enforcement officer or firefighter
by the Panama Canal Company or Canal Zone Government at
any time during the period beginning March 31, 1979, and
ending September 30, 1979; and

(ii) does not meet the age and service requirements of sec-
tion 8336(c) of this title;

the annuity of that employee is increased by $12 for each full
month of that service which occurred before October 1, 1979.

(C) An annuity increase under this paragraph does not apply
with respect to service performed after completion of 20 years of
service (or any combination of service) as a law enforcement officer
or firefighter.

(5) For the purpose of this subsection—
(A) ‘‘Panama Canal service’’ means—

(i) service as an employee of the Panama Canal Com-
mission; or

(ii) service at a permanent duty station in the Canal
Zone or Republic of Panama as an employee of an Execu-
tive agency conducting operations in the Canal Zone or Re-
public of Panama; and
(B) ‘‘Executive agency’’ includes the Smithsonian Institu-

tion.
(6) The annuity of an employee retiring under section 8336(j)

of this title is computed under subsection (a) of this section, except
that with respect to service on or after December 21, 1972, the em-
ployee’s annuity is—

(A) 21⁄2 percent of the employee’s average pay multiplied
by so much of the employee’s service on or after that date as
does not exceed 20 years; plus

(B) 2 percent of the employee’s average pay multiplied by
so much of the employee’s service on or after that date as ex-
ceeds 20 years.
(7) The annuity of an employee who is a judge of the United

States Court of Appeals for the Armed Forces, or a former judge
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of such court, retiring under this subchapter is computed under
subsection (a) of this section, except, with respect to his service as
a judge of such court, his service as a Member, his congressional
employee service, and his military service (not exceeding 5 years)
creditable under section 8332 of this title, his annuity is computed
by multiplying 21⁄2 percent of his average pay by the years of that
service.

(e) The annuity of an employee retiring under section 8336(e)
of this title is computed under subsection (a) of this section. That
annuity may not be less than 50 percent of the average pay of the
employee unless such employee has received, pursuant to section
8342 of this title, payment of the lump-sum credit attributable to
deductions under section 8334(a) of this title during any period of
employment as an air traffic controller and such employee has not
deposited in the Fund the amount received, with interest, pursuant
to section 8334(d)(1) of this title.

(f) The annuity computed under subsections (a) through (e),
(n), (q), (r), and (s) may not exceed 80 percent of—

(1) the average pay of the employee; or
(2) the greatest of—

(A) the final basic pay of the Member;
(B) the average pay of the Member; or
(C) the final basic pay of the appointive position of a

former Member who elects to have his annuity computed
or recomputed under section 8344(d)(1) of this title.

(g) The annuity of an employee or Member retiring under sec-
tion 8337 of this title is at least the smaller of—

(1) 40 percent of his average pay; or
(2) the sum obtained under subsections (a) through (c), (n),

(q), (r), or (s) after increasing his service of the type last per-
formed by the period elapsing between the date of separation
and the date he becomes 60 years of age.

However, if an employee or Member retiring under section 8337 of
this title is receiving retired pay or retainer pay for military service
(except that specified in section 8332(c)(1) of (2) of this title) or pen-
sion or compensation from the Department of Veterans Affairs in
lieu of such retired or retainer pay, the annuity of that employee
or Member shall be computed under subsection (a), (b), (c), (n), (q),
(r), or (s), as appropriate, excluding credit for military service from
that computation. If the amount of the annuity so computed, plus
the retired or retainer pay which is received, or which would be re-
ceived but for the pension or compensation from the Department
of Veterans Affairs in lieu of such retired or retainer pay, is less
than the smaller of the annuity otherwise payable under paragraph
(1) or (2) of this subsection, an amount equal to the difference shall
be added to the annuity payable under subsection (a), (b), (c), (n),
(q), (r), or (s), as appropriate.

(h) The annuity computed under subsections (a), (b), (d)(5), and
(f) of this section for an employee retiring under section 8336(d),
(h), (j), or (o) of this title is reduced by 1⁄6 of 1 percent for each full
month the employee is under 55 years of age at the date of separa-
tion. The annuity computed under subsections (c) and (f) of this
section for a Member retiring under the second or third sentence
of section 8336(g) of this title or the third sentence of section
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8338(b) of this title is reduced by 1⁄12 of 1 percent for each full
month not in excess of 60 months, and 1⁄6 of 1 percent for each full
month in excess of 60 months the Member is under 60 years of age
at the date of separation. The annuity computed under subsections
(a), (d)(6), and (f) of this section for a judge of the United States
Court of Appeals for the Armed Forces retiring under the second
sentence of section 8336(k) of this title or the third sentence of sec-
tion 8338(c) of this title is reduced by 1⁄12 of 1 percent for each full
month not in excess of 60 months, and 1⁄6 of 1 percent for each full
month in excess of 60 months, the judge is under 60 years of age
at the date of separation.

(i) For the purposes of subsections (a)–(h), (n), (q), (r), or (s),
the total service of any employee or Member shall not include any
period of civilian service after July 31, 1920, for which retirement
deductions or deposits have not been made under section 8334(a)
of this title unless—

(1) the employee or Member makes a deposit for such pe-
riod as provided in section 8334(c) or (d)(1) of this title; or

(2) no deposit is required for such service, as provided
under section 8334(g) of this title or under any statute.
(j)(1) The annuity computed under subsections (a)–(i), (n), (q),

(r), and (s) (or a portion of the annuity, if jointly designated for this
purpose by the employee or Member and the spouse of the em-
ployee or Member under procedures prescribed by the Office of Per-
sonnel Management) for an employee or Member who is married at
the time of retiring under this subchapter is reduced as provided
in paragraph (4) of this subsection in order to provide a survivor
annuity for the spouse under section 8341(b) of this title, unless
the employee or Member and the spouse jointly waive the spouse’s
right to a survivor annuity in a written election filed with the Of-
fice at the time that the employee or Member retires. Each such
election shall be made in accordance with such requirements as the
Office shall, by regulation, prescribe, and shall be irrevocable. The
Office shall provide, by regulation, that an employee or Member
may waive the survivor annuity without the spouse’s consent if the
employee or Member establishes to the satisfaction of the Office—

(A) that the spouse’s whereabouts cannot be determined,
or

(B) that, due to exceptional circumstances, requiring the
employee or Member to seek the spouse’s consent would other-
wise be inappropriate.
(2) If an employee or Member has a former spouse who is enti-

tled to a survivor annuity as provided in section 8341(h) of this
title, the annuity of the employee or Member computed under sub-
sections (a)–(i), (n), (q), (r), and (s) (or any designated portion of the
annuity, in the event that the former spouse is entitled to less than
55 percent of the employee or Member’s annuity) is reduced as pro-
vided in paragraph (4) of this subsection.

(3) An employee or Member who has a former spouse may
elect, under procedures prescribed by the Office, to have the annu-
ity computed under subsections (a)–(i), (n), (q), (r), and (s) or a por-
tion thereof reduced as provided in paragraph (4) of this subsection
in order to provide a survivor annuity for such former spouse under
section 8341(h) of this title, unless all rights to survivor benefits for



678Sec. 8339 CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

such former spouse under this subchapter based on marriage to
such employee or Member were waived under paragraph (1) of this
subsection. An election under this paragraph shall be made at the
time of retirement or, if later, within 2 years after the date on
which the marriage of the former spouse to the employee or Mem-
ber is dissolved, subject to a deposit in the Fund by the retired em-
ployee or Member of an amount determined by the Office, as nearly
as may be administratively feasible, to reflect the amount by which
the annuity of such employee or Member would have been reduced
if the election had been continuously in effect since the date the an-
nuity commenced, plus interest. For the purposes of the preceding
sentence, the annual rate of interest for each year during which the
annuity would have been reduced if the election had been in effect
since the date the annuity commenced shall be 6 percent. The Of-
fice shall, by regulation, provide for payment of the deposit re-
quired under this paragraph by a reduction in the annuity of the
employee or Member. The reduction shall, to the extent practicable,
be designed so that the present value of the future reduction is ac-
tuarially equivalent to the deposit required under this paragraph,
except that the total reductions in the annuity of an employee or
Member to pay deposits required by the provisions of this para-
graph, paragraph (5), or subsection (k)(2) shall not exceed 25 per-
cent of the annuity computed under subsections (a) through (i), (n),
and (q), including adjustments under section 8340. The reduction,
which shall be effective on the same date as the election under this
paragraph, shall be permanent and unaffected by any future termi-
nation of the entitlement of the former spouse. Such reduction shall
be independent of and in addition to the reduction required under
the first sentence of this paragraph. An election under this
paragraph—

(A) shall not be effective to the extent that it—
(i) conflicts with—

(I) any court order or decree referred to in sub-
section (h)(1) of section 8341 of this title, which was
issued before the date of such election; or

(II) any agreement referred to in such subsection
which was entered into before such date; or
(ii) would cause the total of survivor annuities payable

under subsections (b), (d), (f), and (h) of section 8341 of
this title based on the service of the employee or Member
to exceed 55 percent of the annuity to which the employee
or Member is entitled under subsections (a)–(i), (n), (q), (r),
and (s); and
(B) shall not be effective, in the case of an employee or

Member who is then married, unless it is made with the
spouse’s written consent.

The Office shall provide by regulation that subparagraph (B) of this
paragraph may be waived for either of the reasons set forth in the
last sentence of paragraph (1) of this subsection. In the case of a
retired employee or Member whose annuity is being reduced in
order to provide a survivor annuity for a former spouse, an election
to provide or increase a survivor annuity for any other former
spouse (and to continue an appropriate reduction) may be made
within the same period that, and subject to the same conditions
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under which, an election could be made under paragraph (5)(B) of
this subsection for a current spouse (subject to the provisions of
this paragraph relating to consent of a current spouse, if the re-
tired employee or Member is then married). The opportunity to
make an election under the preceding sentence is in addition to any
opportunity otherwise afforded under this paragraph.

(4) In order to provide a survivor annuity or combination of
survivor annuities under subsections (b), (d), (f), and (h) of section
8341 of this title, the annuity of an employee or Member (or any
designated portion or portions thereof) is reduced by 21⁄2 percent of
the first $3,600 thereof plus 10 percent of so much thereof as ex-
ceeds $3,600.

(5)(A) Any reduction in an annuity for the purpose of providing
a survivor annuity for the current spouse of a retired employee or
Member shall be terminated for each full month—

(i) after the death of the spouse, or
(ii) after the dissolution of the spouse’s marriage to the

employee or Member, except that an appropriate reduction
shall be made thereafter if the spouse is entitled, as a former
spouse, to a survivor annuity under section 8341(h) of this
title.
(B) Any reduction in an annuity for the purpose of providing

a survivor annuity for a former spouse of a retired employee or
Member shall be terminated for each full month after the former
spouse remarries before reaching age 55 or dies. This reduction
shall be replaced by an appropriate reduction or reductions under
paragraph (4) of this subsection if the retired employee or Member
has (i) another former spouse who is entitled to a survivor annuity
under section 8341(h) of this title, (ii) a current spouse to whom the
employee or Member was married at the time of retirement and
with respect to whom a survivor annuity was not jointly waived
under paragraph (1) of this subsection, or (iii) a current spouse
whom the employee or Member married after retirement and with
respect to whom an election has been made under subparagraph
(C) of this paragraph or subsection (k)(2) of this section.

(C)(i) Upon remarriage, a retired employee or Member who was
married at the time of retirement (including an employee or Mem-
ber whose annuity was not reduced to provide a survivor annuity
for the employee or Member’s spouse or former spouse as of the
time of retirement) may irrevocably elect during such marriage, in
a signed writing received by the Office within 2 years after such
remarriage or, if later, within 2 years after the death or remarriage
of any former spouse of such employee or Member who was entitled
to a survivor annuity under section 8341(h) of this title (or of the
last such surviving former spouse, if there was more than one), a
reduction in the employee or Member’s annuity under paragraph
(4) of this subsection for the purpose of providing an annuity for
such employee or Member’s spouse in the event such spouse sur-
vives the employee or Member.

(ii) Such election and reduction shall be effective the first day
of the second month after the election is received by the Office, but
not less than 9 months after the date of the remarriage, and the
retired employee or Member shall deposit in the Fund an amount
determined by the Office of Personnel Management, as nearly as
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1 So in original. The margin of this clause probably should be set full measure.

may be administratively feasible, to reflect the amount by which
the annuity of such retired employee or Member would have been
reduced if the election had been in effect since the date of retire-
ment or, if later, the date the previous reduction in such retired
employee or Member’s annuity was terminated under subpara-
graph (A) or (B) of this paragraph, plus interest. For the purposes
of the preceding sentence, the annual rate of interest for each year
during which an annuity would have been reduced if the election
had been in effect on and after the applicable date referred to in
such sentence shall be 6 percent.

(iii) 1 The Office shall, by regulation, provide for pay-
ment of the deposit required under clause (ii) by a reduc-
tion in the annuity of the employee or Member. The reduc-
tion shall, to the extent practicable, be designed so that
the present value of the future reduction is actuarially
equivalent to the deposit required under clause (ii), except
that total reductions in the annuity of an employee or
Member to pay deposits required by the provisions of this
paragraph or paragraph (3) shall not exceed 25 percent of
the annuity computed under subsections (a) through (i),
(n), and (q), including adjustments under section 8340. The
reduction required by this clause, which shall be effective
on the same date as the election under clause (i), shall be
permanent and unaffected by any future termination of
the marriage. Such reduction shall be independent of and
in addition to the reduction required under clause (i).

(iv) Notwithstanding any other provision of this subparagraph,
an election under this subparagraph may not be made for the pur-
pose of providing an annuity in the case of a spouse by remarriage
if such spouse was married to the employee or Member at the time
of such employee or Member’s retirement, and all rights to survivor
benefits for such spouse under this subchapter based on marriage
to such employee or Member were then waived under paragraph
(1) of this subsection or a similar prior provision of law.

(v) An election to provide a survivor annuity to a person under
this subparagraph—

(I) shall prospectively void any election made by the em-
ployee or Member under subsection (k)(1) of this section with
respect to such person; or

(II) shall, if an election was made by the employee or
Member under subsection (k)(1) with respect to a different per-
son, prospectively void such election if appropriate written ap-
plication is made by such employee or Member at the time of
making the election under this subparagraph.
(vi) The deposit provisions of clauses (ii) and (iii) of this sub-

paragraph shall not apply if—
(I) the employee or Member makes an election under this

subparagraph after having made an election under subsection
(k)(1) of this section; and

(II) the election under subsection (k)(1) becomes void under
clause (v) of this subparagraph.
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(k)(1) At the time of retiring under section 8336 or 8338 of this
title, an employee or Member who is found to be in good health by
the Office may elect a reduced annuity instead of an annuity com-
puted under subsections (a)–(i), (n), (q), (r), and (s) and name in
writing an individual having an insurable interest in the employee
or Member to receive an annuity under section 8341(c) of this title
after the death of the retired employee or Member. The annuity of
the employee or Member making the election is reduced by 10 per-
cent, and by 5 percent for each full 5 years the individual named
is younger than the retiring employee or Member. However, the
total reduction may not exceed 40 percent. An annuity which is re-
duced under this paragraph or any similar prior provision of law
shall, effective the first day of the month following the death of the
individual named under this paragraph, be recomputed and paid as
if the annuity had not been so reduced. In the case of a married
employee or Member, an election under this paragraph on behalf
of the spouse may be made only if any right of such spouse to a
survivor annuity based on the service of such employee or Member
is waived in accordance with subsection (j)(1) of this section.

(2)(A) An employee or Member, who is unmarried at the time
of retiring under a provision of law which permits election of a re-
duced annuity with a survivor annuity payable to such employee
or Member’s spouse and who later marries, may irrevocably elect,
in a signed writing received in the Office within 2 years after such
employee or Member marries or, if later, within 2 years after the
death or remarriage of any former spouse of such employee or
Member who was entitled to a survivor annuity under section
8341(h) of this title (or of the last such surviving former spouse, if
there was more than one), a reduction in the retired employee or
Member’s current annuity as provided in subsection (j) of this sec-
tion.

(B)(i) The election and reduction shall take effect the first day
of the first month beginning after the expiration of the 9-month pe-
riod beginning on the date of marriage. Any such election to pro-
vide a survivor annuity for a person—

(I) shall prospectively void any election made by the em-
ployee or Member under paragraph (1) of this subsection with
respect to such person; or

(II) shall, if an election was made by the employee or
Member under such paragraph with respect to a different per-
son, prospectively void such election if appropriate written ap-
plication is made by such employee or Member at the time of
making the election under this paragraph.
(ii) The retired employee or Member shall deposit in the Fund

an amount determined by the Office of Personnel Management, as
nearly as may be administratively feasible, to reflect the amount
by which the retired employee or Member’s annuity would have
been reduced under subsection (j)(4) of this section since the com-
mencing date of the annuity, if the employee or Member had been
married at the time of retirement and had elected to provide a sur-
vivor annuity at that time, plus interest. For the purposes of the
preceding sentence, the annual rate of interest for each year during
which the annuity would have been reduced if the election had



682Sec. 8339 CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

1 So in original. The margin of this subparagraph probably should be set full measure.

been in effect since the date of the annuity commenced shall be 6
percent.

(C) 1 The Office shall, by regulation, provide for payment
of the deposit required under subparagraph (B)(ii) by a reduc-
tion in the annuity of the employee or Member. The reduction
shall, to the extent practicable, be designed so that the present
value of the future reduction is actuarially equivalent to the
deposit required under subparagraph (B)(ii), except that total
reductions in the annuity of an employee or Member to pay de-
posits required by this subsection or subsection (j)(3) shall not
exceed 25 percent of the annuity computed under subsections
(a) through (i), (n), and (q), including adjustments under sec-
tion 8340. The reduction required by this subparagraph, which
shall be effective on the same date as the election under sub-
paragraph (A), shall be permanent and unaffected by any fu-
ture termination of the marriage. Such reduction shall be inde-
pendent of and in addition to the reduction required under
subparagraph (A).
(D) Subparagraphs (B)(ii) and (C) of this paragraph shall not

apply if—
(i) the employee or Member makes an election under this

paragraph after having made an election under paragraph (1)
of this subsection; and

(ii) the election under such paragraph (1) becomes void
under subparagraph (B)(i) of this paragraph.
(l) The annuity computed under subsections (a)–(k), (n), (q), (r),

and (s) for an employee who is a citizen of the United States is in-
creased by $36 for each year of service in the employ of—

(1) the Alaska Engineering Commission, or The Alaska
Railroad, in Alaska between March 12, 1914, and July 1, 1923;
or

(2) the Isthmian Canal Commission, or the Panama Rail-
road Company, on the Isthmus of Panama between May 4,
1904, and April 1, 1914.
(m) In computing any annuity under subsections (a) through

(e), (n), (q), (r), and (s), the total service of an employee who retires
on an immediate annuity or dies leaving a survivor or survivors en-
titled to annuity includes, without regard to the limitations im-
posed by subsection (f) of this section, the days of unused sick leave
to his credit under a formal leave system, except that these days
will not be counted in determining average pay or annuity eligible
under this subchapter. For the purpose of this subsection, in the
case of any such employee who is excepted from subchapter I of
chapter 63 of this title under section 6301(2)(x)–(xiii) of this title,
the days of unused sick leave to his credit include any unused sick
leave standing to his credit when he was excepted from such sub-
chapter.

(n) The annuity of an employee who is a Claims Court judge,
bankruptcy judge, or United States magistrate is computed, with
respect to service as a Claims Court judge, as a commissioner of
the Court of Claims, as a referee in bankruptcy, as a bankruptcy
judge, as a United States magistrate, and as a United States com-



683 Sec. 8339CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

missioner, and with respect to the military service of any such indi-
vidual (not exceeding 5 years) creditable under section 8332 of this
title, by multiplying 21⁄2 percent of the individual’s average pay by
the years of that service.

(o)(1)(A) An employee or Member—
(i) who, at the time of retirement, is married, and
(ii) who notifies the Office at such time (in accordance with

subsection (j)) that a survivor annuity under section 8341(b) of
this title is not desired,

may, during the 18-month period beginning on the date of the re-
tirement of such employee or Member, elect to have a reduction
under subsection (j) made in the annuity of the employee or Mem-
ber (or in such portion thereof as the employee or Member may
designate) in order to provide a survivor annuity for the spouse of
such employee or Member.

(B) An employee or Member—
(i) who, at the time of retirement, is married, and
(ii) who at such time designates (in accordance with sub-

section (j)) that a limited portion of the annuity of such em-
ployee or Member is to be used as the base for a survivor an-
nuity under section 8341(b) of this title,

may, during the 18-month period beginning on the date of the re-
tirement of such employee or Member, elect to have a greater por-
tion of the annuity of such employee or Member so used.

(2)(A) An election under subparagraph (A) or (B) of paragraph
(1) of this subsection shall not be considered effective unless the
amount specified in subparagraph (B) of this paragraph is depos-
ited into the Fund before the expiration of the applicable 18-month
period under paragraph (1).

(B) The amount to be deposited with respect to an election
under this subsection is an amount equal to the sum of—

(i) the additional cost to the System which is associated
with providing a survivor annuity under subsection (b)(2) of
this section and results from such election taking into account
(I) the difference (for the period between the date on which the
annuity of the participant or former participant commences
and the date of the election) between the amount paid to such
participant or former participant under this subchapter and
the amount which would have been paid if such election had
been made at the time the participant or former participant
applied for the annuity, and (II) the costs associated with pro-
viding for the later election; and

(ii) interest on the additional cost determined under clause
(i) of this subparagraph computed using the interest rate speci-
fied or determined under section 8334(e) of this title for the
calendar year in which the amount to be deposited is deter-
mined.
(3) An election by an employee or Member under this sub-

section voids prospectively any election previously made in the case
of such employee or Member under subsection (j).

(4) An annuity which is reduced in connection with an election
under this subsection shall be reduced by the same percentage re-
ductions as were in effect at the time of retirement of the employee
or Member whose annuity is so reduced.
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(5) Rights and obligations resulting from the election of a re-
duced annuity under this subsection shall be the same as the
rights and obligations which would have resulted had the employee
or Member involved elected such annuity at the time of retiring.

(6) The Office shall, on an annual basis, inform each employee
or Member who is eligible to make an election under this sub-
section of the right to make such election and the procedures and
deadlines applicable to such election.

(p)(1) In computing an annuity under this subchapter for an
employee whose service includes service that was performed on a
part-time basis—

(A) the average pay of the employee, to the extent that it
includes pay for service performed in any position on a part-
time basis, shall be determined by using the annual rate of
basic pay that would be payable for full-time service in the po-
sition; and

(B) the benefit so computed shall then be multiplied by a
fraction equal to the ratio which the employee’s actual service,
as determined by prorating an employee’s total service to re-
flect the service that was performed on a part-time basis, bears
to the total service that would be creditable for the employee
if all of the service had been performed on a full-time basis.
(2) For the purpose of this subsection, employment on a part-

time basis shall not be considered to include employment on a tem-
porary or intermittent basis.

(q) The annuity of a member of the Capitol Police, or former
member of the Capitol Police, retiring under this subchapter is
computed in accordance with subsection (b), except that, in the case
of a member who retires under section 8335(c) or 8336(m), and who
meets the requirements of subsection (b)(2), the annuity of such
member is—

(1) 21⁄2 percent of the member’s average pay multiplied by
so much of such member’s total service as does not exceed 20
years; plus

(2) 2 percent of the member’s average pay multiplied by so
much of such member’s total service as exceeds 20 years.
(r) The annuity of a member of the Supreme Court Police, or

former member of the Supreme Court Police, retiring under this
subchapter is computed in accordance with subsection (d).

(s) 1 The annuity of a Member who has served in a position in
the executive branch for which the rate of basic pay was reduced
for the duration of the service of the Member in that position to
remove the impediment to the appointment of the Member imposed
by article I, section 6, clause 2 of the Constitution, shall, subject
to a deposit in the Fund as provided under section 8334(m), be
computed as though the rate of basic pay which would otherwise
have been in effect during that period of service had been in effect.

(s)(1) 1 For purposes of this subsection, the term ‘‘physicians
comparability allowance’’ refers to an amount described in section
8331(3)(H).
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(2) Except as otherwise provided in this subsection, no part of
a physicians comparability allowance shall be treated as basic pay
for purposes of any computation under this section unless, before
the date of the separation on which entitlement to annuity is
based, the separating individual has completed at least 15 years of
service as a Government physician (whether performed before, on,
or after the date of the enactment of this subsection).

(3) If the condition under paragraph (2) is met, then, any
amounts received by the individual in the form of a physicians
comparability allowance shall (for the purposes referred to in para-
graph (2)) be treated as basic pay, but only to the extent that such
amounts are attributable to service performed on or after the date
of the enactment of this subsection, and only to the extent of the
percentage allowable, which shall be determined as follows:
If the total amount of service

performed, on or after the date of Then, the percentage
the enactment of this subsection, allowable is:
as a Government physician is:

Less than 2 years ............................................................................. 0
At least 2 but less than 4 years ...................................................... 25
At least 4 but less than 6 years ...................................................... 50
At least 6 but less than 8 years ...................................................... 75
At least 8 years ................................................................................. 100.

(4) Notwithstanding any other provision of this subsection, 100
percent of all amounts received as a physicians comparability al-
lowance shall, to the extent attributable to service performed on or
after the date of the enactment of this subsection, be treated as
basic pay (without regard to any of the preceding provisions of this
subsection) for purposes of computing—

(A) an annuity under subsection (g); and
(B) a survivor annuity under section 8341, if based on the

service of an individual who dies before separating from serv-
ice.
(u) The annuity of an employee retiring under this subchapter

with service credited under section 8332(b)(17) shall be reduced by
the amount necessary to ensure that the present value of the annu-
ity payable to the employee is actuarially equivalent to the present
value of the annuity that would be payable to the employee under
this subchapter if it were computed—

(1) on the basis of service that does not include service
credited under section 8332(b)(17); and

(2) assuming the employee separated from service on the
actual date of the separation of the employee.

The amount of the reduction shall be computed under regulations
prescribed by the Office of Personnel Management for the adminis-
tration of this subsection.

§ 8340. Cost-of-living adjustment of annuities
(a) For the purpose of this section—

(1) the term ‘‘base quarter’’, as used with respect to a year,
means the calendar quarter ending on September 30, of such
year; and

(2) the price index for a base quarter is the arithmetical
mean of such index for the 3 months comprising such quarter.
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(b) Except as provided in subsection (c) of this section, effective
December 1 of each year, each annuity payable from the Fund hav-
ing a commencing date not later than such December 1 shall be in-
creased by the percent change in the price index for the base quar-
ter of such year over the price index for the base quarter of the pre-
ceding year in which an adjustment under this subsection was
made, adjusted to the nearest 1⁄10 of 1 percent.

(c) Eligibility for an annuity increase under this section is gov-
erned by the commencing date of each annuity payable from the
Fund as of the effective date of an increase, except as follows:

(1) The first increase (if any) made under subsection (b) of
this section to an annuity which is payable from the Fund to
an employee or Member who retires, to the widow, widower, or
former spouse, of a deceased employee or Member, or to the
widow, widower, former spouse, or insurable interest designee
of a deceased annuitant whose annuity has not been increased
under this subsection or subsection (b) of this section, shall be
equal to the product (adjusted to the nearest 1⁄10 of 1 percent)
of—

(A) 1⁄12 of the applicable percent change computed
under subsection (b) of this section, multiplied by

(B) the number of months (not to exceed 12 months,
counting any portion of a month as a month)—

(i) for which the annuity was payable from the
Fund before the effective date of the increase, or

(ii) in the case of a widow, widower, former
spouse, or insurable interest designee of a deceased
annuitant whose annuity has not been so increased,
since the annuity was first payable to the deceased an-
nuitant.

(2) Effective from its commencing date, an annuity payable
from the Fund to an annuitant’s survivor (except a child enti-
tled under section 8341(e) of this title), which annuity com-
mences the day after the death of the annuitant and after the
effective date of the first increase under this section, shall be
increased by the total percent increase the annuitant was re-
ceiving under this section at death. However, the increase in
a survivor annuity authorized by section 8 of the Act of May
29, 1930, as amended to July 6, 1950, shall be computed as if
the annuity commencing date had been the effective date of the
first increase under this section.

(3) For the purpose of computing the annuity of a child
under section 8341(e) of this title that commences after Octo-
ber 31, 1969, the items $900, $1,080, $2,700, and $3,240 ap-
pearing in section 8341(e) of this title shall be increased by the
total percent increases allowed and in force under this section
on or after such day and, in case of a deceased annuitant, the
items 60 percent and 75 percent appearing in section 8341(e)
of this title shall be increased by the total percent allowed and
in force to the annuitant under this section on or after such
day.
(d) This section does not authorize an increase in an additional

annuity purchased at retirement by voluntary contributions.
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(e) The monthly installment of annuity after adjustment under
this section shall be rounded to the next lowest dollar. However,
the monthly installment shall after adjustment reflect an increase
of at least $1.

(f) Effective September 1, 1966, or on the commencing date of
annuity, whichever is later, the annuity of each surviving spouse
whose entitlement to annuity payable from the Fund resulted from
the death of—

(1) an employee or Member before October 11, 1962; or
(2) a retired employee or Member whose retirement was

based on a separation from service before October 11, 1962;
is increased by 10 percent.

(g)(1) An annuity shall not be increased by reason of any ad-
justment under this section to an amount which exceeds the great-
er of—

(A) the maximum pay payable for GS–15 30 days before
the effective date of the adjustment under this section; or

(B) the final pay (or average pay, if higher) of the em-
ployee or Member with respect to whom the annuity is paid,
increased by the overall annual average percentage adjust-
ments (compounded) in rates of pay of the General Schedule
under subchapter I of chapter 53 of this title during the
period—

(i) beginning on the date the annuity commenced (or,
in the case of a survivor of the retired employee or Mem-
ber, the date the employee’s or Member’s annuity com-
menced), and

(ii) ending on the effective date of the adjustment
under this section.

(2) For the purposes of paragraph (1) of this subsection, ‘‘pay’’
means the rate of salary or basic pay as payable under any provi-
sion of law, including any provision of law limiting the expenditure
of appropriated funds.

§ 8341. Survivor annuities
(a) For the purpose of this section—

(1) ‘‘widow’’ means the surviving wife of an employee or
Member who—

(A) was married to him for at least 9 months imme-
diately before his death; or

(B) is the mother of issue by that marriage;
(2) ‘‘widower’’ means the surviving husband of an employee

or Member who—
(A) was married to her for at least 9 months imme-

diately before her death; or
(B) is the father of issue by that marriage;

(3) ‘‘dependent’’, in the case of any child, means that the
employee or Member involved was, at the time of the employee
or Member’s death, either living with or contributing to the
support of such child, as determined in accordance with such
regulations as the Office of Personnel Management shall pre-
scribe; and

(4) ‘‘child’’ means—
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(A) an unmarried dependent child under 18 years of
age, including (i) an adopted child, and (ii) a stepchild but
only if the stepchild lived with the employee or Member in
a regular parent-child relationship, and (iii) a recognized
natural child, and (iv) a child who lived with and for whom
a petition of adoption was filed by an employee or Member,
and who is adopted by the surviving spouse of the em-
ployee or Member after his death;

(B) such unmarried dependent child regardless of age
who is incapable of self-support because of mental or phys-
ical disability incurred before age 18; or

(C) such unmarried dependent child between 18 and
22 years of age who is a student regularly pursuing a full-
time course of study or training in residence in a high
school, trade school, technical or vocational institute, jun-
ior college, college, university, or comparable recognized
educational institution.

For the purpose of this paragraph and subsection (e) of this
section, a child whose 22nd birthday occurs before July 1 or
after August 31 of a calendar year, and while he is regularly
pursuing such a course of study or training, is deemed to have
become 22 years of age on the first day of July after that birth-
day. A child who is a student is deemed not to have ceased to
be a student during an interim between school years if the in-
terim is not more than 5 months and if he shows to the satis-
faction of the Office of Personnel Management that he has a
bona fide intention of continuing to pursue a course of study
or training in the same or different school during the school se-
mester (or other period into which the school year is divided)
immediately after the interim.
(b)(1) Except as provided in paragraph (2) of this subsection,

if an employee or Member dies after having retired under this sub-
chapter and is survived by a widow or widower, the widow or wid-
ower is entitled to an annuity equal to 55 percent (or 50 percent
if retired before October 11, 1962) of an annuity computed under
section 8339 (a)–(i), (n), (p), (q), (r), and (s) as may apply with re-
spect to the annuitant, or of such portion thereof as may have been
designated for this purpose under section 8339(j)(1) of this title, un-
less the right to a survivor annuity was waived under section
8339(j)(1) or, in the case of remarriage, the employee or Member
did not file an election under section 8339(j)(5)(C) or section
8339(k)(2) of this title, as the case may be.

(2) If an annuitant—
(A) who retired before April 1, 1948; or
(B) who elected a reduced annuity provided in paragraph

(2) of section 8339(k) of this title;
dies and is survived by a widow or widower, the widow or widower
is entitled to an annuity in an amount which would have been paid
had the annuitant been married to the widow or widower at the
time of retirement.

(3) A spouse acquired after retirement is entitled to a survivor
annuity under this subsection only upon electing this annuity in-
stead of any other survivor benefit to which he may be entitled
under this subchapter or another retirement system for Govern-



689 Sec. 8341CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

ment employees. The annuity of the widow or widower under this
subsection commences on the day after the annuitant dies. This an-
nuity and the right thereto terminate on the last day of the month
before the widow or widower—

(A) dies; or
(B) except as provided in subsection (k), remarries before

becoming 55 years of age.
(4) Notwithstanding the preceding provisions of this sub-

section, the annuity payable under this subsection to the widow or
widower of a retired employee or Member may not exceed the dif-
ference between—

(A) the amount which would otherwise be payable to such
widow or widower under this subsection (determined without
regard to any waiver or designation under section 8339(j)(1) of
this title or a prior similar provision of law), and

(B) the amount of the survivor annuity payable to any
former spouse of such employee or Member under subsection
(h) of this section.
(c) The annuity of a survivor named under section 8339(k)(1)

of this title is 55 percent of the reduced annuity of the retired em-
ployee or Member. The annuity of the survivor commences on the
day after the retired employee or Member dies. This annuity and
the right thereto terminate on the last day of the month before the
survivor dies.

(d) If an employee or Member dies after completing at least 18
months of civilian service, his widow or widower is entitled to an
annuity equal to 55 percent of an annuity computed under section
8339(a)–(f), (i), (n), (p), (q), (r), and (s) as may apply with respect
to the employee or Member, except that, in the computation of the
annuity under such section, the annuity of the employee or Mem-
ber shall be at least the smaller of—

(1) 40 percent of his average pay; or
(2) the sum obtained under such section after increasing

his service of the type last performed by the period elapsing be-
tween the date of death and the date he would have become
60 years of age.

Notwithstanding the preceding sentence, the annuity payable
under this subsection to the widow or widower of an employee or
Member may not exceed the difference between—

(A) the amount which would otherwise be payable to such
widow or widower under this subsection, and

(B) the amount of the survivor annuity payable to any
former spouse of such employee or Member under subsection
(h) of this section.

The annuity of the widow or widower commences on the day after
the employee or Member dies. This annuity and the right thereto
terminate on the last day of the month before the widow or
widower—

(i) dies; or
(ii) except as provided in subsection (k), remarries before

becoming 55 years of age.
(e)(1) For the purposes of this subsection, ‘‘former spouse’’ in-

cludes a former spouse who was married to an employee or Mem-
ber for less than 9 months and a former spouse of an employee or
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Member who completed less than 18 months of service covered by
this subchapter.

(2) If an employee or Member dies after completing at least 18
months of civilian service, or an employee or Member dies after re-
tiring under this subchapter, and is survived by a spouse or a
former spouse who is the natural or adoptive parent of a surviving
child of the employee or Member, that surviving child is entitled
to an annuity equal to the smallest of—

(A) 60 percent of the average pay of the employee or Mem-
ber divided by the number of children;

(B) $900; or
(C) $2,700 divided by the number of children;

subject to section 8340 of this title. If the employee or Member is
not survived by a spouse or a former spouse who is the natural or
adoptive parent of a surviving child of the employee or Member,
that surviving child is entitled to an annuity equal to the smallest
of—

(i) 75 percent of the average pay of the employee or Mem-
ber divided by the number of children;

(ii) $1,080; or
(iii) $3,240 divided by the number of children;

subject to section 8340 of this title.
(3) The annuity of a child under this subchapter or under the

Act of May 29, 1930, as amended from and after February 28,
1948, commences on the day after the employee or Member dies,
or commences or resumes on the first day of the month in which
the child later becomes or again becomes a student as described by
subsection (a)(3) of this section, if any lump sum paid is returned
to the Fund. This annuity and the right thereto terminate on the
last day of the month before the child—

(A) becomes 18 years of age unless he is then a student as
described or incapable of self-support;

(B) becomes capable of self-support after becoming 18
years of age unless he is then such a student;

(C) becomes 22 years of age if he is then such a student
and capable of self-support;

(D) ceases to be such a student after becoming 18 years of
age unless he is then incapable of self-support; or

(E) dies or marries;
whichever first occurs. On the death of the surviving spouse or
former spouse or termination of the annuity of a child, the annuity
of any other child or children shall be recomputed and paid as
though the spouse, former spouse, or child had not survived the
employee or Member.

(4) If the annuity of a child under this subchapter terminates
under paragraph (3)(E) because of marriage, then, if such marriage
ends, such annuity shall resume on the first day of the month in
which it ends, but only if—

(A) any lump sum paid is returned to the Fund; and
(B) that individual is not otherwise ineligible for such an-

nuity.
(f) If a Member heretofore or hereafter separated from the

service with title to deferred annuity from the Fund hereafter dies
before having established a valid claim for annuity and is survived
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by a spouse to whom married at the date of separation, the sur-
viving spouse—

(1) is entitled to an annuity equal to 55 percent of the de-
ferred annuity of the Member commencing on the day after the
Member dies and terminating on the last day of the month be-
fore the surviving spouse dies or remarries; or

(2) may elect to receive the lump-sum credit instead of an-
nuity if the spouse is the individual who would be entitled to
the lump-sum credit and files application therefor with the Of-
fice before the award of the annuity.

Notwithstanding the preceding sentence, an annuity payable under
this subsection to the surviving spouse of a Member may not ex-
ceed the difference between—

(A) the annuity which would otherwise be payable to such
surviving spouse under this subsection, and

(B) the amount of the survivor annuity payable to any
former spouse of such Member under subsection (h) of this sec-
tion.
(g) In the case of a surviving spouse whose annuity under this

section is terminated because of remarriage before becoming 55
years of age, annuity at the same rate shall be restored com-
mencing on the day the remarriage is dissolved by death, annul-
ment, or divorce, if—

(1) the surviving spouse elects to receive this annuity in-
stead of a survivor benefit to which he may be entitled, under
this subchapter or another retirement system for Government
employees, by reason of the remarriage; and

(2) any lump sum paid on termination of the annuity is re-
turned to the Fund.
(h)(1) Subject to paragraphs (2) through (5) of this subsection,

a former spouse of a deceased employee, Member, annuitant, or
former Member who was separated from the service with title to
a deferred annuity under section 8338(b) of this title is entitled to
a survivor annuity under this subsection, if and to the extent ex-
pressly provided for in an election under section 8339(j)(3) of this
title, or in the terms of any decree of divorce or annulment or any
court order or court-approved property settlement agreement inci-
dent to such decree.

(2)(A) The annuity payable to a former spouse under this sub-
section may not exceed the difference between—

(i) the amount applicable in the case of such former
spouse, as determined under subparagraph (B) of this para-
graph, and

(ii) the amount of any annuity payable under this sub-
section to any other former spouse of the employee, Member,
or annuitant, based on an election previously made under sec-
tion 8339(j)(3) of this title, or a court order previously issued.
(B) The applicable amount, for purposes of subparagraph (A)(i)

of this paragraph in the case of a former spouse, is the amount
which would be applicable—

(i) under subsection (b)(4)(A) of this section in the case of
a widow or widower, if the deceased was an employee or Mem-
ber who died after retirement;
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(ii) under subparagraph (A) of subsection (d) of this section
in the case of a widow or widower, if the deceased was an em-
ployee or Member described in the first sentence of such sub-
section; or

(iii) under subparagraph (A) of subsection (f) of this section
in the case of a surviving spouse, if the deceased was a Mem-
ber described in the first sentence of such subsection.
(3) The commencement and termination of an annuity payable

under this subsection shall be governed by the terms of the applica-
ble order, decree, agreement, or election, as the case may be, except
that any such annuity—

(A) shall not commence before—
(i) the day after the employee, Member, or annuitant

dies, or
(ii) the first day of the second month beginning after

the date on which the Office receives written notice of the
order, decree, agreement, or election, as the case may be,
together with such additional information or documenta-
tion as the Office may prescribe,

whichever is later, and
(B) shall terminate—

(i) except as provided in subsection (k), in the case of
an annuity computed by reference to clause (i) or (ii) of
paragraph (2)(B) of this subsection, no later than the last
day of the month before the former spouse remarries be-
fore becoming 55 years of age or dies; or

(ii) in the case of an annuity computed by reference to
clause (iii) of such paragraph, no later than the last day
of the month before the former spouse remarries or dies.

(4) For purposes of this subchapter, a modification in a decree,
order, agreement, or election referred to in paragraph (1) of this
subsection shall not be effective—

(A) if such modification is made after the retirement or
death of the employee or Member concerned, and

(B) to the extent that such modification involves an annu-
ity under this subsection.
(5) For purposes of this subchapter, a decree, order, agreement,

or election referred to in paragraph (1) of this subsection shall not
be effective, in the case of a former spouse, to the extent that it
is inconsistent with any joint designation or waiver previously exe-
cuted with respect to such former spouse under section 8339(j)(1)
of this title or a similar prior provision of law.

(6) Any payment under this subsection to a person bars recov-
ery by any other person.

(7) As used in this subsection, ‘‘court’’ means any court of any
State, the District of Columbia, and Commonwealth of Puerto Rico,
Guam, the Northern Mariana Islands, or the Virgin Islands, and
any Indian court.

(i) The requirement in subsections (a)(1)(A) and (a)(2)(A) of this
section that the surviving spouse of an employee or Member have
been married to such employee or Member for at least 9 months
immediately before the employee or Member’s death in order to
qualify as the widow or widower of such employee or Member shall
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1 So in law. This subsection (as added by section 518 of Public Law 105–61; 111 Stat. 1307)
probably should have been a new subsection (j).

be deemed satisfied in any case in which the employee or Member
dies within the applicable 9-month period, if—

(1) the death of the employee or Member was accidental;
or

(2) the surviving spouse of such individual had been pre-
viously married to the individual and subsequently divorced,
and the aggregate time married is at least 9 months.
(k)(1) 1 Subsections (b)(3)(B), (d)(ii), and (h)(3)(B)(i) (to the ex-

tent that they provide for termination of a survivor annuity be-
cause of a remarriage before age 55) shall not apply if the widow,
widower, or former spouse was married for at least 30 years to the
individual on whose service the survivor annuity is based.

(2) A remarriage described in paragraph (1) shall not be taken
into account for purposes of section 8339(j)(5)(B) or (C) or any other
provision of this chapter which the Office may by regulation iden-
tify in order to carry out the purposes of this subsection.

§ 8342. Lump-sum benefits; designation of beneficiary; order
of precedence

(a) Subject to subsection (j) of this section, an employee or
Member who—

(1)(A) is separated from the service for at least thirty-one
consecutive days; or

(B) is transferred to a position in which he is not subject
to this subchapter, or chapter 84 of this title, and remains in
such a position for at least thirty-one consecutive days;

(2) files an application with the Office of Personnel Man-
agement for payment of the lump-sum credit;

(3) is not reemployed in a position in which he is subject
to this subchapter, or chapter 84 of this title, at the time he
files the application; and

(4) will not become eligible to receive an annuity within
thirty-one days after filing the application,

is entitled to be paid the lump-sum credit. Except as provided in
section 8343a or 8334(d)(2) of this title, the receipt of the payment
of the lump-sum credit by the employee or Member voids all annu-
ity rights under this subchapter based on the service on which the
lump-sum credit is based, until the employee or Member is reem-
ployed in the service subject to this subchapter. In applying this
subsection to an employee or Member who becomes subject to chap-
ter 84 (other than by an election under title III of the Federal Em-
ployees’ Retirement System Act of 1986) and who, while subject to
such chapter, files an application with the Office for a payment
under this subsection—

(i) entitlement to payment of the lump-sum credit shall be
determined without regard to paragraph (1) or (3) if, or to the
extent that, such lump-sum credit relates to service of a type
described in clauses (i) through (iii) of section 302(a)(1)(C) of
the Federal Employees’ Retirement System Act of 1986; and
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(ii) if, or to the extent that, the lump-sum credit so relates
to service of a type referred to in clause (i), it shall (notwith-
standing section 8331(8)) consist of—

(I) the amount by which any unrefunded amount de-
scribed in section 8331(8) (A) or (B) relating to such serv-
ice, exceeds 1.3 percent of basic pay for such service; and

(II) interest on the amount payable under subclause
(I), computed in a manner consistent with applicable provi-
sions of section 8331(8).

(b) Under regulations prescribed by the Office, a present or
former employee or Member may designate a beneficiary or bene-
ficiaries for the purpose of this subchapter.

(c) Lump-sum benefits authorized by subsections (d)–(f) of this
section shall be paid to the person or persons surviving the em-
ployee or Member and alive at the date title to the payment arises
in the following order of precedence, and the payment bars recov-
ery by any other person:

First, to the beneficiary or beneficiaries designated by the
employee or Member in a signed and witnessed writing re-
ceived in the Office before his death. For this purpose, a des-
ignation, change, or cancellation of beneficiary in a will or
other document not so executed and filed has no force or effect.

Second, if there is no designated beneficiary, to the widow
or widower of the employee or Member.

Third, if none of the above, to the child or children of the
employee or Member and descendants of deceased children by
representation.

Fourth, if none of the above, to the parents of the em-
ployee or Member or the survivor of them.

Fifth, if none of the above, to the duly appointed executor
or administrator of the estate of the employee or Member.

Sixth, if none of the above, to such other next of kin of the
employee or Member as the Office determines to be entitled
under the laws of the domicile of the employee or Member at
the date of his death.

For the purpose of this subsection, ‘‘child’’ includes a natural child
and an adopted child, but does not include a stepchild.

(d) If an employee or Member dies—
(1) without a survivor; or
(2) with a survivor or survivors and the right of all sur-

vivors terminates before a claim for survivor annuity is filed;
or if a former employee or Member not retired dies, the lump-sum
credit shall be paid.

(e) If all annuity rights under this subchapter based on the
service of a deceased employee or Member terminate before the
total annuity paid equals the lump-sum credit, the difference shall
be paid.

(f) If an annuitant dies, annuity accrued and unpaid shall be
paid.

(g) Annuity accrued and unpaid on the termination, except by
death, of the annuity of an annuitant or survivor annuitant shall
be paid to that individual. Annuity accrued and unpaid on the
death of a survivor annuitant shall be paid in the following order
of precedence, and the payment bars recovery by any other person:
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First, to the duly appointed executor or administrator of
the estate of the survivor annuitant.

Second, if there is no executor or administrator, payment
may be made, after 30 days from the date of death of the sur-
vivor annuitant, to such next of kin of the survivor annuitant
as the Office determines to be entitled under the laws of the
domicile of the survivor annuitant at the date of his death.
(h) Amounts deducted and withheld from the basic pay of an

employee or Member from the first day of the first month which
begins after he has performed sufficient service (excluding service
which the employee or Member elects to eliminate for the purpose
of annuity computation under section 8339 of this title) to entitle
him to the maximum annuity provided by section 8339 of this title,
together with interest on the amounts at the rate of 3 percent a
year compounded annually from the date of the deductions to the
date of retirement or death, shall be applied toward any deposit
due under section 8334 of this title, and any balance not so re-
quired is deemed a voluntary contribution for the purpose of sec-
tion 8343 of this title.

(i) An employee who—
(1) is separated from the service before July 12, 1960; and
(2) continues in the service after July 12, 1960, without

break in service of 1 workday or more;
is entitled to the benefits of subsection (h) of this section.

(j)(1)(A) Payment of the lump-sum credit under subsection (a)
may be made only if the spouse, if any, and any former spouse of
the employee or Member are notified of the employee or Member’s
application.

(B) The Office shall prescribe regulations under which the
lump-sum credit shall not be paid without the consent of a spouse
or former spouse of the employee or Member where the Office has
received such additional information and documentation as the Of-
fice may require that—

(i) a court order bars payment of the lump-sum credit in
order to preserve the court’s ability to award an annuity under
section 8341(h) or section 8345(j); or

(ii) payment of the lump-sum credit would extinguish the
entitlement of the spouse or former spouse, under a court order
on file with the Office, to a survivor annuity under section
8341(h) or to any portion of an annuity under section 8345( j).
(2)(A) Notification of a spouse or former spouse under this sub-

section shall be made in accordance with such requirements as the
Office shall by regulation prescribe.

(B) Under the regulations, the Office may provide that para-
graph (1)(A) of this subsection may be waived with respect to a
spouse or former spouse if the employee or Member establishes to
the satisfaction of the Office that the whereabouts of such spouse
or former spouse cannot be determined.

(3) The Office shall prescribe regulations under which this sub-
section shall be applied in any case in which the Office receives two
or more such orders or decrees.
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§ 8343. Additional annuities; voluntary contributions
(a) Under regulations prescribed by the Office of Personnel

Management, an employee or Member may voluntarily contribute
additional sums in multiples of $25, but the total may not exceed
10 percent of his basic pay for creditable service after July 31,
1920. The voluntary contribution account in each case is the sum
of unrefunded contributions, plus interest at 3 percent a year
through December 31, 1984, and thereafter at the rate computed
under section 8334(e) of this title, compounded annually to—

(1) the date of payment under subsection (d) of this sec-
tion, separation, or transfer to a position in which he does not
continue subject to this subchapter, whichever is earliest; or

(2) the commencing date fixed for a deferred annuity or
date of death, whichever is earlier, in the case of an individual
who is separated with title to deferred annuity and does not
claim the voluntary contribution account.
(b) The voluntary contribution account is used to purchase at

retirement an annuity in addition to the annuity otherwise pro-
vided. For each $100 in the voluntary contribution account, the ad-
ditional annuity consists of $7, increased by 20 cents for each full
year, if any, the employee or Member is over 55 years of age at the
date of retirement.

(c) A retiring employee or Member may elect a reduced addi-
tional annuity instead of the additional annuity described by sub-
section (b) of this section and designate in writing an individual to
receive after his death an annuity of 50 percent of his reduced ad-
ditional annuity. The additional annuity of the employee or Mem-
ber making the election is reduced by 10 percent, and by 5 percent
for each full 5 years the individual designated is younger than the
retiring employee or Member. However, the total reduction may not
exceed 40 percent.

(d) A present or former employee or Member is entitled to be
paid the voluntary contribution account if he files application for
payment with the Office before receiving an additional annuity. An
individual who has been paid the voluntary contribution account
may not again deposit additional sums under this section until,
after a separation from the service of more than 3 calendar days,
he again becomes subject to this subchapter.

(e) If a present or former employee or Member not retired dies,
the voluntary contribution account is paid under section 8342(c) of
this title. If all additional annuities or any right thereto based on
the voluntary contribution account of a deceased employee or Mem-
ber terminate before the total additional annuity paid equals the
account, the difference is paid under section 8342(c) of this title.

§ 8343a. Alternative forms of annuities
(a) The Office of Personnel Management shall prescribe regula-

tions under which any employee or Member who has a life-threat-
ening affliction or other critical medical condition may, at the time
of retiring under this subchapter (other than under section 8337 of
this title), elect annuity benefits under this section instead of any
other benefits under this subchapter (including any benefits under
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1 Section 516(a)(5) of the Treasury and General Governement Appropriations Act, 1998 (Public
Law 105–61; 111 Stat. 1306) amends ‘‘section 8334a(c)’’ by striking ‘‘and (q) of section 8339 of
this title’’ and inserting ‘‘(q), and (r) of section 8339’’. The amendment was not executed because
it should have been made to ‘‘section 8343a’’.

Section 308(h)(5) of the Departments of Commerce, Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 2001 (as enacted into law by section 1(a)(2) of Public Law
106–553; 114 Stat. 2762A-89, Appendix B) attempts to amend this provision by striking ‘‘(a)–
(i), (n), (q), and (r)’’ and inserting ‘‘(a)–(i), (n), (q), (r), and (s)’’.

section 8341 of this title) based on the service of the employee or
Member.

(b) Subject to subsection (c), the Office shall by regulation pro-
vide for such alternative forms of annuities as the Office considers
appropriate, except that among the alternatives offered shall be—

(1) an alternative which provides for—
(A) payment of the lump-sum credit to the employee or

Member; and
(B) payment of an annuity to the employee or Member

for life; and
(2) in the case of an employee or Member who is married

at the time of retirement, an alternative which provides for—
(A) payment of the lump-sum credit to the employee or

Member; and
(B) payment of an annuity to the employee or Member

for life, with a survivor annuity payable for the life of a
surviving spouse.

(c) Each alternative provided for under subsection (b) shall, to
the extent practicable, be designed such that the present value of
the benefits provided under such alternative (including any lump-
sum credit) is actuarially equivalent to the present value of the an-
nuity which would otherwise be provided the employee or Member
under this subchapter, as computed under subsections (a)–(i), (n),
and (q) of section 8339 of this title.1

(d) An employee or Member who, at the time of retiring under
this subchapter—

(1) is married, shall be ineligible to make an election under
this section unless a waiver is made under section 8339(j)(1) of
this title; or

(2) has a former spouse, shall be ineligible to make an
election under this section if the former spouse is entitled to
benefits under section 8341(h) or 8345(j) of this title (based on
the service of the employee or Member) under the terms of a
decree of divorce or annulment, or a court order or court-ap-
proved property settlement incident to any such decree, with
respect to which the Office has been duly notified.
(e) An employee or Member who is married at the time of retir-

ing under this subchapter and who makes an election under this
section may, during the 18-month period beginning on the date of
retirement, make the election provided for under section 8339(o) of
this title, subject to the deposit requirement thereunder.

§ 8344. Annuities and pay on reemployment
(a) If an annuitant receiving annuity from the Fund, except—

(1) a disability annuitant whose annuity is terminated be-
cause of his recovery or restoration of earning capacity;
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(2) an annuitant whose annuity, based on an involuntary
separation (other than an automatic separation or an involun-
tary separation for cause on charges of misconduct or delin-
quency), is terminated under subsection (b) of this section;

(3) an annuitant whose annuity is terminated under sub-
section (c) of this section; or

(4) a Member receiving annuity from the Fund;
becomes employed in an appointive or elective position, his service
on and after the date he is so employed is covered by this sub-
chapter. Deductions for the Fund may not be withheld from his pay
unless the individual elects to have such deductions withheld under
subparagraph (A). An amount equal to the annuity allocable to the
period of actual employment shall be deducted from his pay, except
for lump-sum leave payment purposes under section 5551 of this
title. The amounts so deducted shall be deposited in the Treasury
of the United States to the credit of the Fund. If the annuitant
serves on a full-time basis, except as President, for at least 1 year,
on a part-time basis for periods equivalent to at least 1 year of full-
time service, in employment not excluding him from coverage
under section 8331(1) (i) or (ii) of this title—

(A) deductions for the Fund may be withheld from his pay
(if the employee so elects), and his annuity on termination of
employment is increased by an annuity computed under sec-
tion 8339 (a), (b), (d), (e), (h), (i), (n), (q), (r), and (s) as may
apply based on the period of employment and the basic pay, be-
fore deduction, averaged during that employment; and

(B) his lump-sum credit may not be reduced by annuity
paid during that employment.

If the annuitant is receiving a reduced annuity as provided in sec-
tion 8339(j) or section 8339(k)(2) of this title, the increase in annu-
ity payable under subparagraph (A) of this subsection is reduced by
10 percent and the survivor annuity payable under section 8341(b)
of this title is increased by 55 percent of the increase in annuity
payable under such subparagraph (A), unless, at the time of claim-
ing the increase payable under such subparagraph (A), the annu-
itant notifies the Office of Personnel Management in writing that
he does not desire the survivor annuity to be increased. If the an-
nuitant dies while still reemployed, the survivor annuity payable is
increased as though the reemployment had otherwise terminated.
If the described employment of the annuitant continues for at least
5 years, or the equivalent of 5 years in the case of part-time em-
ployment, he may elect, instead of the benefit provided by subpara-
graph (A) of this subsection, to deposit in the Fund (to the extent
deposits or deductions have not otherwise been made) an amount
computed under section 8334(c) of this title covering that employ-
ment and have his rights redetermined under this subchapter. If
the annuitant dies while still reemployed and the described em-
ployment had continued for at least 5 years, or the equivalent of
5 years in the case of part-time employment, the person entitled to
survivor annuity under section 8341(b) of this title may elect to de-
posit in the Fund and have his rights redetermined under this sub-
chapter.

(b) If an annuitant, other than a Member receiving an annuity
from the Fund, whose annuity is based on an involuntary separa-
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tion (other than an automatic separation or an involuntary separa-
tion for cause or charges on misconduct or delinquency) is reem-
ployed in a position in which he is subject to this subchapter, pay-
ment of the annuity terminates on reemployment.

(c) If an annuitant, other than a Member receiving an annuity
from the Fund, is appointed by the President to a position in which
he is subject to this subchapter, or is elected as a Member, pay-
ment of the annuity terminates on reemployment. Upon separation
from such position, an individual whose annuity is so terminated
is entitled to have his rights redetermined under this subchapter,
except that the amount of the annuity resulting from such redeter-
mination shall be at least equal to the amount of the terminated
annuity plus any increases under section 8340 of this title occur-
ring after the termination and before the commencement of the re-
determined annuity.

(d) If a Member receiving annuity from the Fund becomes em-
ployed in an appointive or elective position, annuity payments are
discontinued during the employment and resumed on termination
of the employment in the amount equal to the sum of the amount
of the annuity the member was receiving immediately before the
commencement of the employment and the amount of the increases
which would have been made in the amount of the annuity under
section 8340 of this title during the period of the employment if the
annuity had been payable during that period, except that—

(1) the retired Member or Member separated with title to
immediate or deferred annuity, who serves at any time after
separation as a Member in an appointive position in which he
is subject to this subchapter, is entitled, if he so elects, to have
his Member annuity computed or recomputed as if the service
had been performed before his separation as a Member and the
annuity as so computed or recomputed is effective—

(A) the day Member annuity commences; or
(B) the day after the date of separation from the ap-

pointive position;
whichever is later;

(2) if the retired Member becomes employed after Decem-
ber 31, 1958, in an appointive position on an intermittent-serv-
ice basis—

(A) his annuity continues during the employment and
is not increased as a result of service performed during
that employment;

(B) retirement deductions may not be withheld from
his pay;

(C) an amount equal to the annuity allocable to the
period of actual employment shall be deducted from his
pay, except for lump-sum leave payment purposes under
section 5551 of this title; and

(D) the amounts so deducted shall be deposited in the
Treasury of the United States to the credit of the Fund;
(3) if the retired Member becomes employed after Decem-

ber 31, 1958, in an appointive position without pay on a full-
time or substantially full-time basis, his annuity continues
during the employment and is not increased as a result of serv-
ice performed during the employment; and



700Sec. 8344 CH. 83 (SUBCH III)—CIVIL SERVICE RETIREMENT

(4) if the retired Member takes office as Member and gives
notice as provided by section 8331(2) of this title, his service
as Member during that period shall be credited in determining
his right to and the amount of later annuity.
(e) This section does not apply to an individual appointed to

serve as a Governor of the Board of Governors of the United States
Postal Service.

(f) Notwithstanding the provisions of subsection (a) of this sec-
tion, if an annuitant receiving annuity from the Fund, except a
Member receiving annuity from the Fund, becomes employed as a
justice or judge of the United States, as defined by section 451 of
title 28, annuity payments are discontinued during such employ-
ment and are resumed in the same amount upon resignation or re-
tirement from regular active service as such a justice or judge.

(g) A former employee or a former Member who becomes em-
ployed as a justice or judge of the United States, as defined by sec-
tion 451 of title 28, may, at any time prior to resignation or retire-
ment from regular active service as such a justice or judge, apply
for and be paid, in accordance with section 8342(a) of this title, the
amount (if any) by which the lump-sum credit exceeds the total an-
nuity paid, notwithstanding the time limitation contained in such
section for filing an application for payment.

(h)(1) Subject to paragraph (2) of this subsection, subsections
(a), (b), (c), and (d) of this section shall not apply to any annuitant
receiving an annuity from the Fund while such annuitant is em-
ployed, during any period described in section 5532(f)(2) of this title
(as in effect before the repeal of that section by section 651(a) of
Public Law 106–65) or any portion thereof, under the administra-
tive authority of the Administrator, Federal Aviation Administra-
tion, or the Secretary of Defense to perform duties in the operation
of the air traffic control system or to train other individuals to per-
form such duties: Provided, however, That the amount such an an-
nuitant may receive in pay, excluding premium pay, in any pay pe-
riod when aggregated with the annuity payable during that same
period shall not exceed the rate payable for level V of the Executive
Schedule.

(2) Paragraph (1) of this subsection shall apply only in the case
of any annuitant receiving an annuity from the Fund who, before
December 31, 1987, applied for retirement or separated from the
service while being entitled to an annuity under this chapter.

(i)(1) The Director of the Office of Personnel Management may,
at the request of the head of an Executive agency—

(A) waive the application of the preceding provisions of
this section on a case-by-case basis for employees in positions
for which there is exceptional difficulty in recruiting or retain-
ing a qualified employee; or

(B) grant authority to the head of such agency to waive the
application of the preceding provisions of this section, on a
case-by-case basis, for an employee serving on a temporary
basis, but only if, and for so long as, the authority is necessary
due to an emergency involving a direct threat to life or prop-
erty or other unusual circumstances.
(2) The Office shall prescribe regulations for the exercise of any

authority under this subsection, including criteria for any exercise
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1 See also section 305(b) of Public Law 97–253 (Sept. 8, 1982), as amended, which provides:
Continued

of authority and procedures for terminating a delegation of author-
ity under paragraph (1)(B).

(j)(1) If warranted by circumstances described in subsection
(i)(1) (A) or (B) (as applicable), the Director of the Administrative
Office of the United States Courts shall, with respect to an em-
ployee in the judicial branch, have the same waiver authority as
would be available to the Director of the Office of Personnel Man-
agement, or a duly authorized agency head, under subsection (i)
with respect to an employee of an Executive agency.

(2) Authority under this subsection may not be exercised with
respect to a justice or judge of the United States, as defined in sec-
tion 451 of title 28.

(k)(1) If warranted by circumstances described in subsection
(i)(1) (A) or (B) (as applicable), an official or committee designated
in paragraph (2) shall, with respect to the employees specified in
the applicable subparagraph of such paragraph, have the same
waiver authority as would be available to the Director of the Office
of Personnel Management, or a duly authorized agency head, under
subsection (i) with respect to an employee of an Executive agency.

(2) Authority under this subsection may be exercised—
(A) with respect to an employee of an agency in the legisla-

tive branch, by the head of such agency;
(B) with respect to an employee of the House of Represent-

atives, by the Committee on House Oversight of the House of
Representatives; and

(C) with respect to an employee of the Senate, by the Com-
mittee on Rules and Administration of the Senate.
(3) Any exercise of authority under this subsection shall be in

conformance with such written policies and procedures as the agen-
cy head, the Committee on House Oversight of the House of Rep-
resentatives, or the Committee on Rules and Administration of the
Senate (as applicable) shall prescribe, consistent with the provi-
sions of this subsection.

(4) For the purpose of this subsection, ‘‘agency in the legislative
branch’’, ‘‘employee of the House of Representatives’’, ‘‘employee of
the Senate’’, and ‘‘congressional employee’’ each has the meaning
given to it in section 5531 of this title.

(l)(1) For the purpose of subsections (i) through (k), ‘‘Executive
agency’’ shall not include the General Accounting Office.

(2) An employee as to whom a waiver under subsection (i), (j),
or (k) is in effect shall not be considered an employee for purposes
of this chapter or chapter 84 of this title.

§ 8345. Payment of benefits; commencement, termination,
and waiver of annuity

(a) Each annuity is stated as an annual amount, one-twelfth
of which, rounded to the next lowest dollar, constitutes the monthly
rate payable on the first business day of the month after the month
or other period for which it has accrued.

(b)(1) 1 Except as otherwise provided—
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(b) The amendment made by subsection (a) [5 U.S.C. 8345(b)] shall apply to annuities which
commence on or after October 1, 1982, except for those individuals who serve three days or less
in the month of retirement.

(A) an annuity of an employee or Member commences on
the first day of the month after—

(i) separation from the service; or
(ii) pay ceases and the service and age requirements

for title to annuity are met; and
(B) any other annuity payable from the Fund commences

on the first day of the month after the occurrence of the event
on which payment thereof is based.
(2) The annuity of—

(A) an employee involuntarily separated from service, ex-
cept by removal for cause on charges of misconduct or delin-
quency; and

(B) an employee or Member retiring under section 8337 of
this title due to a disability;

shall commence on the day after separation from the service or the
day after pay ceases and the service and age or disability require-
ments for title to annuity are met.

(c) The annuity of a retired employee or Member terminates on
the day death or other terminating event provided by this sub-
chapter occurs. The annuity of a survivor terminates on the last
day of the month before death or other terminating event occurs.

(d) An individual entitled to annuity from the Fund may de-
cline to accept all or any part of the annuity by a waiver signed
and filed with the Office of Personnel Management. The waiver
may be revoked in writing at any time. Payment of the annuity
waived may not be made for the period during which the waiver
was in effect.

(e) Payment due a minor, or an individual mentally incom-
petent or under other legal disability, may be made to the person
who is constituted guardian or other fiduciary by the law of the
State of residence of the claimant or is otherwise legally vested
with the care of the claimant or his estate. If a guardian or other
fiduciary of the individual under legal disability has not been ap-
pointed under the law of the State of residence of the claimant,
payment may be made to any person who, in the judgment of the
Office, is responsible for the care of the claimant, and the payment
bars recovery by any other person.

(f) [Repealed.]
(g) The Office shall prescribe regulations to provide that the

amount of any monthly annuity payable under this section accru-
ing for any month and which is computed with regard to service
that includes any service referred to in section 8332(b)(6) per-
formed by an individual prior to January 1, 1969, shall be reduced
by the portion of any benefits under any State retirement system
to which such individual is entitled (or on proper application would
be entitled) for such month which is attributable to such service
performed by such individual before such date.

(h) An individual entitled to an annuity from the Fund may
make allotments or assignments of amounts from his annuity for
such purposes as the Office of Personnel Management in its sole
discretion considers appropriate.
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(i)(1) No payment shall be made from the Fund unless an ap-
plication for benefits based on the service of an employee or Mem-
ber is received in the Office of Personnel Management before the
one hundred and fifteenth anniversary of his birth.

(2) Notwithstanding paragraph (1) of this subsection, after the
death of an employee, Member, or annuitant, no benefit based on
his service shall be paid from the Fund unless an application there-
for is received in the Office of Personnel Management within 30
years after the death or other event which gives rise to title to the
benefit.

(j)(1) Payments under this subchapter which would otherwise
be made to an employee, Member, or annuitant based on service
of that individual shall be paid (in whole or in part) by the Office
to another person if and to the extent expressly provided for in the
terms of—

(A) any court decree of divorce, annulment, or legal separa-
tion, or the terms of any court order or court-approved property
settlement agreement incident to any court decree of divorce,
annulment, or legal separation; or

(B) any court order or other similar process in the nature
of garnishment for the enforcement of a judgment rendered
against such employee, Member, or annuitant, for physically,
sexually, or emotionally abusing a child.

In the event that the Office is served with more than 1 decree,
order, or other legal process with respect to the same moneys due
or payable to any individual, such moneys shall be available to sat-
isfy such processes on a first-come, first-served basis, with any
such process being satisfied out of such moneys as remain after the
satisfaction of all such processes which have been previously
served.

(2) Paragraph (1) shall only apply to payments made by the Of-
fice under this subchapter after the date of receipt in the Office of
written notice of such decree, order, other legal process, or agree-
ment, and such additional information and documentation as the
Office may prescribe.

(3) For the purpose of this subsection—
(A) the term ‘‘court’’ means any court of any State, the Dis-

trict of Columbia, the Commonwealth of Puerto Rico, Guam,
the Northern Mariana Islands, or the Virgin Islands, and any
Indian court;

(B) the term ‘‘judgment rendered for physically, sexually,
or emotionally abusing a child’’ means any legal claim per-
fected through a final enforceable judgment, which claim is
based in whole or in part upon the physical, sexual, or emo-
tional abuse of a child, whether or not that abuse is accom-
panied by other actionable wrongdoing, such as sexual exploi-
tation or gross negligence; and

(C) the term ‘‘child’’ means an individual under 18 years
of age.
(k)(1) The Office shall, in accordance with this subsection,

enter into an agreement with any State within 120 days of a re-
quest for agreement from the proper State official. The agreement
shall provide that the Office shall withhold State income tax in the
case of the monthly annuity of any annuitant who voluntarily re-
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quests, in writing, such withholding. The amounts withheld during
any calendar quarter shall be held in the Fund and disbursed to
the States during the month following that calendar quarter.

(2) An annuitant may have in effect at any time only one re-
quest for withholding under this subsection, and an annuitant may
not have more than two such requests in effect during any one cal-
endar year.

(3) Subject to paragraph (2) of this subsection, an annuitant
may change the State designated by that annuitant for purposes of
having withholdings made, and may request that the withholdings
be remitted in accordance with such change. An annuitant also
may revoke any request of that annuitant for withholding. Any
change in the State designated or revocation is effective on the first
day of the month after the month in which the request or the rev-
ocation is processed by the Office, but in no event later than on the
first day of the second month beginning after the day on which
such request or revocation is received by the Office.

(4) This subsection does not give the consent of the United
States to the application of a statute which imposes more burden-
some requirements on the United States than on employers gen-
erally, or which subjects the United States or any annuitant to a
penalty or liability because of this subsection. The Office may not
accept pay from a State for services performed in withholding State
income taxes from annuities. Any amount erroneously withheld
from an annuity and paid to a State by the Office shall be repaid
by the State in accordance with regulations issued by the Office.

(5) For the purpose of this subsection, ‘‘State’’ means a State,
the District of Columbia, or any territory or possession of the
United States.

(l) Transfers of contributions and deposits authorized by sec-
tion 408(a)(3) of the Foreign Service Act of 1980 shall be deemed
to be a complete and final payment of benefits under this chapter.

§ 8346. Exemption from legal process; recovery of payments
(a) The money mentioned by this subchapter is not assignable,

either in law or equity, except under the provisions of subsections
(h) and (j) of section 8345 of this title, or subject to execution, levy,
attachment, garnishment, or other legal process, except as other-
wise may be provided by Federal laws.

(b) Recovery of payments under this subchapter may not be
made from an individual when, in the judgment of the Office of
Personnel Management, the individual is without fault and recov-
ery would be against equity and good conscience. Withholding or
recovery of money mentioned by this subchapter on account of a
certification or payment made by a former employee of the United
States in the discharge of his official duties may be made only if
the head of the agency on behalf of which the certification or pay-
ment was made certifies to the Office that the certification or pay-
ment involved fraud on the part of the former employee.

§ 8347. Administration; regulations
(a) The Office of Personnel Management shall administer this

subchapter. Except as otherwise specifically provided herein, the
Office shall perform, or cause to be performed, such acts and pre-
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scribe such regulations as are necessary and proper to carry out
this subchapter.

(b) Applications under this subchapter shall be in such form as
the Office prescribes. Agencies shall support the applications by
such certificates as the Office considers necessary to the determina-
tion of the rights of applicants. The Office shall adjudicate all
claims under this subchapter.

(c) The Office shall determine questions of disability and de-
pendency arising under this subchapter. Except to the extent pro-
vided under subsection (d) of this section, the decisions of the Office
concerning these matters are final and conclusive and are not sub-
ject to review. The Office may direct at any time such medical or
other examinations as it considers necessary to determine the facts
concerning disability or dependency of an individual receiving or
applying for annuity under this subchapter. The Office may sus-
pend or deny annuity for failure to submit to examination.

(d)(1) Subject to paragraph (2) of this subsection, an adminis-
trative action or order affecting the rights or interests of an indi-
vidual or of the United States under this subchapter may be ap-
pealed to the Merit Systems Protection Board under procedures
prescribed by the Board.

(2) In the case of any individual found by the Office to be dis-
abled in whole or in part on the basis of the individual’s mental
condition, and that finding was made pursuant to an application by
an agency for purposes of disability retirement under section
8337(a) of this title, the procedures under section 7701 of this title
shall apply and the decision of the Board shall be subject to judicial
review under section 7703 of this title.

(e) The Office shall fix the fees for examinations made under
this subchapter by physicians or surgeons who are not medical offi-
cers of the United States. The fees and reasonable traveling and
other expenses incurred in connection with the examinations are
paid from appropriations for the cost of administering this sub-
chapter.

(f) The Office shall select three actuaries, to be known as the
Board of Actuaries of the Civil Service Retirement System. The Of-
fice shall fix the pay of the members of the Board, except members
otherwise in the employ of the United States. The Board shall re-
port annually on the actuarial status of the System and furnish its
advice and opinion on matters referred to it by the Office. The
Board may recommend to the Office and to Congress such changes
as in the Board’s judgment are necessary to protect the public in-
terest and maintain the System on a sound financial basis. The Of-
fice shall keep, or cause to be kept, such records as it considers
necessary for making periodic actuarial valuations of the System.
The Board shall make actuarial valuations every 5 years, or oftener
if considered necessary by the Office.

(g) The Office may exclude from the operation of this sub-
chapter an employee or group of employees in or under an Execu-
tive agency whose employment is temporary or intermittent. How-
ever, the Office may not exclude any employee who occupies a posi-
tion on a part-time career employment basis (as defined in section
3401(2) of this title).
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(h) The Office, on recommendation by the Mayor of the District
of Columbia, may exclude from the operation of this subchapter an
individual or group of individuals employed by the government of
the District of Columbia whose employment is temporary or inter-
mittent.

(i) The Architect of the Capitol may exclude from the operation
of this subchapter an employee under the Office of the Architect of
the Capitol whose employment is temporary or of uncertain dura-
tion.

(j) The Librarian of Congress may exclude from the operation
of this subchapter an employee under the Library of Congress
whose employment is temporary or of uncertain duration.

(k) The Secretary of Agriculture shall prescribe regulations to
effect the application and operation of this subchapter to an indi-
vidual named by section 8331(1)(F) of this title.

(l) The Director or Acting Director of the Botanic Garden may
exclude from the operation of this subchapter an employee under
the Botanic Garden whose employment is temporary or of uncer-
tain duration.

(m) Notwithstanding any other provision of law, for the pur-
pose of ensuring the accuracy of information used in the adminis-
tration of this chapter, at the request of the Director of the Office
of Personnel Management—

(1) the Secretary of Defense or the Secretary’s designee
shall provide information on retired or retainer pay provided
under title 10;

(2) the Secretary of Veterans Affairs shall provide informa-
tion on pensions or compensation provided under title 38;

(3) the Commissioner of Social Security or the Secretary’s
designee shall provide information contained in the records of
the Social Security Administration; and

(4) the Secretary of Labor or the Secretary’s designee shall
provide information on benefits paid under subchapter I of
chapter 81 of this title.

The Director shall request only such information as the Director
determines is necessary. The Director, in consultation with the offi-
cials from whom information is requested, shall establish, by regu-
lation and otherwise, such safeguards as are necessary to ensure
that information made available under this subsection is used only
for the purpose authorized.

(n)(1) Notwithstanding any other provision of this subchapter,
the Director of Central Intelligence shall, in a manner consistent
with the administration of this subchapter by the Office, and to the
extent considered appropriate by the Director of Central
Intelligence—

(A) determine entitlement to benefits under this sub-
chapter based on the service of employees of the Central Intel-
ligence Agency;

(B) maintain records relating to the service of such em-
ployees;

(C) compute benefits under this subchapter based on the
service of such employees;

(D) collect deposits to the Fund made by such employees,
their spouses, and their former spouses;
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(E) authorize and direct disbursements from the Fund to
the extent based on service of such employees; and

(F) perform such other functions under this subchapter as
the Director of Central Intelligence, in consultation with the
Director of the Office of Personnel Management, determines to
be appropriate.
(2) The Director of the Office of Personnel Management shall

furnish such information and, on a reimbursable basis, such serv-
ices to the Director of Central Intelligence as the Director of Cen-
tral Intelligence requests to carry out paragraph (1) of this sub-
section.

(3)(A) The Director of Central Intelligence, in consultation with
the Director of the Office of Personnel Management, shall by regu-
lation prescribe appropriate procedures to carry out this subsection.

(B) The regulations shall provide procedures for the Director of
the Office of Personnel Management to inspect and audit disburse-
ments from the Civil Service Retirement and Disability Fund under
this subchapter.

(C) The Director of Central Intelligence shall submit the regu-
lations prescribed under subparagraph (A) to the Select Committee
on Intelligence of the Senate and the Permanent Select Committee
on Intelligence of the House of Representatives before the regula-
tions take effect.

(4)(A) Section 201(c) of the Central Intelligence Agency Retire-
ment Act shall apply in the administration of this subchapter to
the extent that the provisions of this subchapter are administered
under this subsection.

(B) Notwithstanding subparagraph (A) of this paragraph, sec-
tion 8347(d) of this title shall apply with respect to employees of
the Central Intelligence Agency who are subject to the Civil Service
Retirement System.

(o) Any provision of law outside of this subchapter which pro-
vides coverage, service credit, or any other benefit under this sub-
chapter to any individuals who (based on their being employed by
an entity other than the Government) would not otherwise be eligi-
ble for any such coverage, credit, or benefit, shall not apply with
respect to any individual appointed, transferred, or otherwise com-
mencing that type of employment on or after October 1, 1988.

(p) The Director of the Administrative Office of the United
States Courts may exclude from the operation of this subchapter an
employee of the Administrative Office of the United States Courts,
the Federal Judicial Center, or a court named by section 610 of
title 28, whose employment is temporary or of uncertain duration.

(q)(1) Under regulations prescribed by the Office of Personnel
Management, an employee who—

(A) has not previously made an election under this sub-
section or had an opportunity to make an election under this
paragraph; and

(B) moves, without a break in service of more than 1 year,
to employment in a nonappropriated fund instrumentality of
the Department of Defense or the Coast Guard, respectively,
described in section 2105(c),

shall be given the opportunity to elect irrevocably, within 30 days
after such move, to remain covered as an employee under this sub-
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chapter during any employment described in section 2105(c) after
such move.

(2) Under regulations prescribed by the Office of Personnel
Management, an employee of a nonappropriated fund instrumen-
tality of the Department of Defense or the Coast Guard, described
in section 2105(c), who—

(A) has not previously made an election under this sub-
section or had an opportunity to make an election under this
paragraph;

(B) is a participant in a retirement system established for
employees described in section 2105(c);

(C) moves, without a break in service of more than 1 year,
to a position that is not described in section 2105(c); and

(D) is excluded from coverage under chapter 84 by section
8402(b),

shall be given the opportunity to elect irrevocably, within 30 days
after such move, to remain covered, during any subsequent employ-
ment as an employee as defined in section 2105(a) or section
2105(c), by the retirement system applicable to such employee’s
current or most recent employment described in section 2105(c)
rather than be subject to this subchapter.

§ 8348. Civil Service Retirement and Disability Fund
(a) There is a Civil Service Retirement and Disability Fund.

The Fund—
(1) is appropriated for the payment of—

(A) benefits as provided by this subchapter or by the
provisions of chapter 84 of this title which relate to bene-
fits payable out of the Fund; and

(B) administrative expenses incurred by the Office of
Personnel Management in placing in effect each annuity
adjustment granted under section 8340 or 8462 of this
title, in administering survivor annuities and elections pro-
viding therefor under sections 8339 and 8341 of this title
or subchapters II and IV of chapter 84 of this title, in ad-
ministering alternative forms of annunities under sections
8343a and 8420a (and related provisions of law), in mak-
ing an allotment or assignment made by an individual
under section 8345(h) or 8465(b) of this title, and in with-
holding taxes pursuant to section 3405 of title 26 or sec-
tion 8345(k) or 8469 of this title;
(2) is made available, subject to such annual limitation as

the Congress may prescribe, for any expenses incurred by the
Office in connection with the administration of this chapter,
chapter 84 of this title, and other retirement and annuity stat-
utes; and

(3) is made available, subject to such annual limitation as
the Congress may prescribe, for any expenses incurred by the
Merit Systems Protection Board in the administration of ap-
peals authorized under sections 8347(d) and 8461(e) of this
title.
(b) The Secretary of the Treasury may accept and credit to the

Fund money received in the form of a donation, gift, legacy, or be-
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quest, or otherwise contributed for the benefit of civil-service em-
ployees generally.

(c) The Secretary shall immediately invest, in interest-bearing
securities of the United States such currently available portions of
the Fund as are not immediately required for payments from the
Fund. The income derived from these investments constitutes a
part of the Fund.

(d) The purposes for which obligations of the United States
may be issued under chapter 31 of title 31 are extended to author-
ize the issuance at par of public-debt obligations for purchase by
the Fund. The obligations issued for purchase by the Fund shall
have maturities fixed with due regard for the needs of the Fund
and bear interest at a rate equal to the average market yield com-
puted as of the end of the calendar month next preceding the date
of the issue, borne by all marketable interest-bearing obligations of
the United States then forming a part of the public debt which are
not due or callable until after the expiration of 4 years from the
end of that calendar month. If the average market yield is not a
multiple of 1⁄8 of 1 percent, the rate of interest on the obligations
shall be the multiple of 1⁄8 of 1 percent nearest the average market
yield.

(e) The Secretary may purchase other interest-bearing obliga-
tions of the United States, or obligations guaranteed as to both
principal and interest by the United States, on original issue or at
the market price only if he determines that the purchases are in
the public interest.

(f) Any statute which authorizes—
(1) new or liberalized benefits payable from the Fund, in-

cluding annuity increases other than under section 8340 of this
title;

(2) extension of the coverage of this subchapter to new
groups of employees; or

(3) increases in pay on which benefits are computed;
is deemed to authorize appropriations to the Fund to finance the
unfunded liability created by that statute, in 30 equal annual in-
stallments with interest computed at the rate used in the then
most recent valuation of the Civil Service Retirement System and
with the first payment thereof due as of the end of the fiscal year
in which each new or liberalized benefit, extension of coverage, or
increase in pay is effective.

(g) At the end of each fiscal year, the Office shall notify the
Secretary of the Treasury of the amount equivalent to (1) interest
on the unfunded liability computed for that year at the interest
rate used in the then most recent valuation of the System, and (2)
that portion of disbursement for annuities for that year which the
Office estimates is attributable to credit allowed for military serv-
ice, less an amount determined by the Office to be appropriate to
reflect the value of the deposits made to the credit of the Fund
under section 8334(j) of this title. Before closing the accounts for
each fiscal year, the Secretary shall credit to the Fund, as a Gov-
ernment contribution, out of any money in the Treasury of the
United States not otherwise appropriated, the following percent-
ages of such amounts; 10 percent for 1971; 20 percent for 1972; 30
percent for 1973; 40 percent for 1974; 50 percent for 1975; 60 per-
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cent for 1976; 70 percent for 1977; 80 percent for 1978; 90 percent
for 1979; and 100 percent for 1980 and for each fiscal year there-
after.

(h)(1) Notwithstanding any other statute, the United States
Postal Service shall be liable for that portion of any estimated in-
crease in the unfunded liability of the Fund which is attributable
to any benefits payable from the Fund to active and retired Postal
Service officers and employees, and to their survivors, when the in-
crease results from an employee-management agreement under
title 39, or any administrative action by the Postal Service taken
pursuant to law, which authorizes increases in pay on which bene-
fits are computed.

(2) The estimated increase in the unfunded liability, referred
to in paragraph (1) of this subsection, shall be determined by the
Office of Personnel Management. The United States Postal Service
shall pay the amount so determined to the Office in 30 equal an-
nual installments with interest computed at the rate used in the
most recent valuation of the Civil Service Retirement System, with
the first payment thereof due at the end of the fiscal year in which
an increase in pay becomes effective.

(i)(1) Notwithstanding any other provision of law, the Panama
Canal Commission shall be liable for that portion of any estimated
increase in the unfunded liability of the fund which is attributable
to any benefits payable from the Fund to or on behalf of employees
and their survivors to the extent attributable to the amendments
made by sections 1241 and 1242, and the provisions of sections
1231(b) and 1243(a)(1), of the Panama Canal Act of 1979, and the
amendments made by section 3506 of the Panama Canal Commis-
sion Authorization Act for Fiscal Year 1991.

(2) The estimated increase in the unfunded liability referred to
in paragraph (1) of this subsection shall be determined by the Of-
fice of Personnel Management. The Panama Canal Commission
shall pay to the Fund from funds available to it for that purpose
the amount so determined in annual installments with interest
computed at the rate used in the most recent valuation of the Civil
Service Retirement System.

(j)(1) Notwithstanding subsection (c) of this section, the Sec-
retary of the Treasury may suspend additional investment of
amounts in the Fund if such additional investment could not be
made without causing the public debt of the United States to ex-
ceed the public debt limit.

(2) Any amounts in the Fund which, solely by reason of the
public debt limit, are not invested shall be invested by the Sec-
retary of the Treasury as soon as such investments can be made
without exceeding the public debt limit.

(3) Upon expiration of the debt issuance suspension period, the
Secretary of the Treasury shall immediately issue to the Fund obli-
gations under chapter 31 of title 31 that (notwithstanding sub-
section (d) of this section) bear such interest rates and maturity
dates as are necessary to ensure that, after such obligations are
issued, the holdings of the Fund will replicate to the maximum ex-
tent practicable the obligations that would then be held by the
Fund if the suspension of investment under paragraph (1) of this
subsection, and any redemption or disinvestment under subsection
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(k) of this section for the purpose described in such paragraph, dur-
ing such period had not occurred.

(4) On the first normal interest payment date after the expira-
tion of any debt issuance suspension period, the Secretary of the
Treasury shall pay to the Fund, from amounts in the general fund
of the Treasury of the United States not otherwise appropriated, an
amount determined by the Secretary to be equal to the excess of—

(A) the net amount of interest that would have been
earned by the Fund during such debt issuance suspension pe-
riod if—

(i) amounts in the Fund that were not invested during
such debt issuance suspension period solely by reason of
the public debt limit had been invested, and

(ii) redemptions and disinvestments with respect to
the Fund which occurred during such debt issuance sus-
pension period solely by reason of the public debt limit had
not occurred, over
(B) the net amount of interest actually earned by the Fund

during such debt issuance suspension period.
(5) For purposes of this subsection and subsections (k) and (l)

of this section—
(A) the term ‘‘public debt limit’’ means the limitation im-

posed by section 3101(b) of title 31; and
(B) the term ‘‘debt issuance suspension period’’ means any

period for which the Secretary of the Treasury determines for
purposes of this subsection that the issuance of obligations of
the United States may not be made without exceeding the pub-
lic debt limit.
(k)(1) Subject to paragraph (2) of this subsection, the Secretary

of the Treasury may sell or redeem securities, obligations, or other
invested assets of the Fund before maturity in order to prevent the
public debt of the United States from exceeding the public debt
limit.

(2) The Secretary may sell or redeem securities, obligations, or
other invested assets of the Fund under paragraph (1) of this sub-
section only during a debt issuance suspension period, and only to
the extent necessary to obtain any amount of funds not exceeding
the amount equal to the total amount of the payments authorized
to be made from the Fund under the provisions of this subchapter
or chapter 84 of this title or related provisions of law during such
period. A sale or redemption may be made under this subsection
even if, before the sale or redemption, there is a sufficient amount
in the Fund to ensure that such payments are made in a timely
manner.

(l)(1) The Secretary of the Treasury shall report to Congress on
the operation and status of the Fund during each debt issuance
suspension period for which the Secretary is required to take action
under paragraph (3) or (4) of subsection (j) of this section. The re-
port shall be submitted as soon as possible after the expiration of
such period, but not later than the date that is 30 days after the
first normal interest payment date occurring after the expiration of
such period.

(2) Whenever the Secretary of the Treasury determines that,
by reason of the public debt limit, the Secretary will be unable to
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fully comply with the requirements of subsection (c) of this section,
the Secretary shall immediately notify Congress of the determina-
tion. The notification shall be made in writing.

(m)(1) Notwithstanding any other provision of law, the United
States Postal Service shall be liable for that portion of any esti-
mated increase in the unfunded liability of the Fund which is at-
tributable to any benefits payable from the Fund to former employ-
ees of the Postal Service who first become annuitants by reason of
separation from the Postal Service on or after July 1, 1971, or to
their survivors, or to the survivors of individuals who die on or
after July 1, 1971, while employed by the Postal Service, when the
increase results from a cost-of-living adjustment under section 8340
of this title.

(2) The estimated increase in the unfunded liability referred to
in paragraph (1) of this subsection shall be determined by the Of-
fice after consultation with the Postal Service. The Postal Service
shall pay the amount so determined to the Office in 15 equal an-
nual installments with interest computed at the rate used in the
most recent valuation of the Civil Service Retirement System, and
with the first payment thereof due at the end of the fiscal year in
which the cost-of-living adjustment with respect to which the pay-
ment relates becomes effective.

(3) In determining any amount for which the Postal Service is
liable under this subsection, the amount of the liability shall be
prorated to reflect only that portion of total service (used in com-
puting the benefits involved) which is attributable to civilian serv-
ice performed after June 30, 1971, as estimated by the Office.

NOTE:

Section 7101(c)–(d) of the Omnibus Budget Reconciliation Act of 1990 (Public
Law 101–508; 5 U.S.C. 8348 note; 104 Stat. 1388–331), as amended by section
5(a)(1) of Public Law 102–378, 106 Stat. 1358, provides:

(c) PROVISION RELATING TO PRE-1991 COLAS.—(1) For the purpose of this
subsection—

(A) the term ‘‘pre-1991 COLA’’ means a cost-of-living adjustment which took
effect in any of the fiscal years specified in subparagraphs (A)–(N) of paragraph
(3);

(B) the term ‘‘post-1990 fiscal year’’ means a fiscal year after fiscal year
1990; and

(C) the term ‘‘pre-1991 fiscal year’’ means a fiscal year before fiscal year
1991.
(2) Notwithstanding any other provision of law, an installment (equal to an

amount determined by reference to paragraph (3)) shall be payable by the United
States Postal Service in a post-1990 fiscal year, with respect to a pre-1991 COLA,
if such fiscal year occurs within the 15-fiscal year period which begins with the first
fiscal year in which that COLA took effect.

(3) Notwithstanding any provision of section 8348(m) of title 5, United States
Code, or any determination thereunder (including any made under such provision,
as in effect before October 1, 1990), the estimated increase in the unfunded liability
referred to in paragraph (1) of such section 8348(m) shall be payable, in accordance
with this subsection, based on annual installments equal to—

(A) $6,500,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1977;

(B) $7,000,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1978;

(C) $10,400,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1979;

(D) $20,500,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1980;
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(E) $26,100,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1981;

(F) $28,100,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1982;

(G) $30,600,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1983;

(H) $5,700,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1984;

(I) $19,400,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1985;

(J) $7,400,000 each, with respect to the cost-of-living adjustment which took
effect in fiscal year 1986;

(K) $8,500,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1987;

(L) $36,800,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1988;

(M) $51,600,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1989; and

(N) $63,500,000 each, with respect to the cost-of-living adjustment which
took effect in fiscal year 1990;
(4) Any installment payable under this subsection shall be paid by the Postal

Service at the same time as when it pays any installments for which the Postal
Service might otherwise be liable in such fiscal year, with respect to such COLA,
under section 8348(m) of title 5, United States Code.

(d) EFFECTIVE DATE.—This section and the amendments made by this section
shall take effect on October 1, 1990.

§ 8349. Offset relating to certain benefits under the Social
Security Act

(a)(1) Notwithstanding any other provision of this subchapter,
if an individual under section 8402(b)(2) is entitled, or would on
proper application be entitled, to old-age insurance benefits under
title II of the Social Security Act, the annuity otherwise payable to
such individual shall be reduced under this subsection.

(2) A reduction under this subsection commences beginning
with the first month for which the individual both—

(A) is entitled to an annuity under this subchapter; and
(B) is entitled, or would on proper application be entitled,

to old-age insurance benefits under title II of the Social Secu-
rity Act.
(3)(A)(i) Subject to clause (ii) and subparagraphs (B) and (C),

the amount of a reduction under this subsection shall be equal to
the difference between—

(I) the old-age insurance benefit which would be payable to
the individual for the month referred to in paragraph (2); and

(II) the old-age insurance benefit which would be so pay-
able, excluding all wages derived from Federal service of the
individual, and assuming the individual were fully insured (as
defined by section 214(a) of the Social Security Act).
(ii) For purposes of this subsection, the amount of a benefit re-

ferred to in subclause (I) or (II) of clause (i) shall be determined
without regard to subsections (b) through (l) of section 203 of the
Social Security Act, and without regard to the requirement that an
application for such benefit be filed.

(B) A reduction under this subsection—
(i) may not exceed an amount equal to the product of—

(I) the old-age insurance benefit to which the indi-
vidual is entitled (or would on proper application be enti-
tled) for the month referred to in paragraph (2), deter-
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mined without regard to subsections (b) through (l) of sec-
tion 203 of the Social Security Act; and

(II) a fraction, as determined under section 8421(b)(3)
with respect to the individual, except that the reference to
‘‘service’’ in subparagraph (A) of such section shall be con-
sidered to mean Federal service; and
(ii) may not cause the annuity payment for an individual

to be reduced below zero.
(C) An amount computed under subclause (I) or (II) of subpara-

graph (A)(i), or under subparagraph (B)(i)(I), for purposes of deter-
mining the amount of a reduction under this subsection shall be
adjusted under section 8340 of this title.

(4) A reduction under this subsection applies with respect to
the annuity otherwise payable to such individual under this sub-
chapter (other than under section 8337) for the month involved—

(A) based on service of such individual; and
(B) without regard to section 8345(j), if otherwise applica-

ble.
(5) The operation of the preceding paragraphs of this sub-

section shall not be considered for purposes of applying the provi-
sions of the second sentence of section 215(a)(7)(B)(i) or the provi-
sions of section 215(d)(5)(ii) of the Social Security Act in deter-
mining any amount under subclause (I) or (II) of paragraph
(3)(A)(i) or paragraph (3)(B)(i)(I) for purposes of this subsection.

(b)(1) Notwithstanding any other provision of this subchapter—
(A) a disability annuity to which an individual described in

section 8402(b)(2) is entitled under this subchapter, and
(B) a survivor annuity to which a person is entitled under

this subchapter based on the service of an individual described
in section 8402(b)(2),

shall be subject to reduction under this subsection if that indi-
vidual or person is also entitled (or would on proper application
also be entitled) to any similar benefits under title II of the Social
Security Act based on the wages and self-employment income of
such individual described in section 8402(b)(2).

(2)(A) Subject to subparagraph (B), reductions under this sub-
section shall be made in a manner consistent with the manner in
which reductions under subsection (a) are computed and otherwise
made.

(B) Reductions under this subsection shall be discontinued if,
or for so long as, entitlement to the similar benefits under title II
of the Social Security Act (as referred to in paragraph (1)) is termi-
nated (or, in the case of an individual who has not made proper ap-
plication therefor, would be terminated).

(3) For the purpose of applying section 224 of the Social Secu-
rity Act to the disability insurance benefit used to compute the re-
duction under this subsection, the amount of the CSRS annuity
considered shall be the amount of the CSRS annuity before applica-
tion of this section.

(4) The Office shall prescribe regulations to carry out this sub-
section.

(c) For the purpose of this section, the term ‘‘Federal service’’
means service which is employment for the purposes of title II of
the Social Security Act and chapter 21 of the Internal Revenue
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Code of 1954 by reason of the amendments made by section 101 of
the Social Security Amendments of 1983.

(d) In administering subsections (a) through (c)—
(1) the terms ‘‘an individual under section 8402(b)(2)’’ and

‘‘an individual described in section 8402(b)(2)’’ shall each be
considered to include any individual—

(A) who is subject to this subchapter as a result
of any provision of law described in section 8347(o),
and

(B) whose employment (as described in section
8347(o)) is also employment for purposes of title II of
the Social Security Act and chapter 21 of the Internal
Revenue Code of 1986; and

(2) the term ‘‘Federal service’’, as applied with respect to
any individual to whom this section applies as a result of para-
graph (1), means any employment referred to in paragraph
(1)(B) performed after December 31, 1983.

§ 8350. Retirement counseling
(a) For the purposes of this section, the term ‘‘retirement coun-

selor’’, when used with respect to an agency, means an employee
of the agency who is designated by the head of the agency to fur-
nish information on benefits under this subchapter and chapter 84
of this title and counseling services relating to such benefits to
other employees of the agency.

(b) The Director of the Office of Personnel Management shall
establish a training program for all retirement counselors of agen-
cies of the Federal Government.

(c)(1) The training program established under subsection (b) of
this section shall provide for comprehensive training in the provi-
sions and administration of this subchapter and chapter 84 of this
title, shall be designed to promote fully informed retirement deci-
sions by employees and Members under this subchapter and indi-
viduals subject to chapter 84 of this title, and shall be revised as
necessary to assure that the information furnished to retirement
counselors of agencies under the program is current.

(2) The Director shall conduct a training session under the
training program at least once every 3 months.

(3) Once each year, each retirement counselor of an agency
shall successfully complete a training session conducted under the
training program.

§ 8351. Participation in the Thrift Savings Plan
(a)(1) An employee or Member may elect to contribute to the

Thrift Savings Fund established by section 8437 of this title.
(2) An election may be made under paragraph (1) only during

a period provided under section 8432(b) for individuals who are
subject to chapter 84 of this title.

(b)(1) Except as otherwise provided in this subsection, the pro-
visions of subchapters III and VII of chapter 84 of this title shall
apply with respect to employees and Members making contribu-
tions to the Thrift Savings Fund under subsection (a) of this sec-
tion.
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(2)(A) An employee or Member may contribute to the Thrift
Savings Fund in any pay period any amount not exceeding the
maximum percentage of such employee’s or Member’s basic pay for
such pay period allowable under subparagraph (B).

(B) The maximum percentage allowable under this subpara-
graph shall be determined in accordance with the following table:
In the case of a pay period beginning in fiscal year: The maximum

percentage
allowable is:

2001 .................................................................................................................. 6
2002 .................................................................................................................. 7
2003 .................................................................................................................. 8
2004 .................................................................................................................. 9
2005 .................................................................................................................. 10
2006 or thereafter ........................................................................................... 100.
(C) Notwithstanding any limitation under this paragraph, an

eligible participant (as defined by section 414(v) of the Internal
Revenue Code of 1986) may make such additional contributions to
the Thrift Savings Fund as are permitted by such section 414(v)
and regulations of the Executive Director consistent therewith.

(3) No contributions may be made by an employing agency for
the benefit of an employee or Member under section 8432(c) of this
title.

(4) Section 8433(b) of this title applies to any employee or
Member who elects to make contributions to the Thrift Savings
Fund under subsection (a) of this section and separates from Gov-
ernment employment.

(5)(A) The provisions of section 8435 of this title that require
a waiver or consent by the spouse of an employee or Member (or
former employee or Member) shall not apply with respect to sums
in the Thrift Savings Fund contributed by the employee or Member
(or former employee or Member) and earnings in the fund attrib-
utable to such sums.

(B) An election or change of election authorized by subchapter
III of chapter 84 of this title shall be effective in the case of a mar-
ried employee or Member, and a loan or withdrawal may be ap-
proved under section 8433(g) and (h) of this title in such case, only
after the Executive Director notifies the employee’s or Member’s
spouse that the election or change of election has been made or
that the Executive Director has received an application for such
loan or withdrawal, as the case may be.

(C) Subparagraph (B) may be waived with respect to a spouse
if the employee or Member establishes to the satisfaction of the Ex-
ecutive Director of the Federal Retirement Thrift Investment Board
that the whereabouts of such spouse cannot be determined.

(D) Except with respect to the making of loans or withdrawals
under section 8433(g) or (h), none of the provisions of this para-
graph requiring notification to a spouse or former spouse or an em-
ployee, Member, former employee, or former Member shall apply in
any case in which the nonforfeitable account balance of the em-
ployee, Member, former employee, or former Member is $3,500 or
less.

(6) Notwithstanding paragraph (4), if an employee or Member
separates from Government employment and such employee’s or
Member’s nonforfeitable account balance is less than an amount
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1 Indentation so in law.

that the Executive Director prescribes by regulation, the Executive
Director shall pay the nonforfeitable account balance to the partici-
pant in a single payment

(7) For the purpose of this section, the term ‘‘nonforfeitable ac-
count balance’’ has the same meaning as under section 8401(32).

(8) In applying section 8432b to an employee contributing to
the Thrift Savings Fund after being restored to or reemployed in
a position subject to this subchapter, pursuant to chapter 43 of title
38—

(A) any reference in such section to contributions under
section 8432(a) shall be considered a reference to employee con-
tributions under this section, except that the reference in sec-
tion 8432b(b)(2)(B) to employee contributions under section
8432(a) shall be considered a reference to employee contribu-
tions under this subchapter and section 8440e; 1

(B) the contribution rate under section 8432b(b)(2)(A) shall
be the maximum percentage allowable under subsection (b)(2)
of this section; and

(C) subsections (c) and (d) of section 8432b shall be dis-
regarded.

(9) 1 For the purpose of this section, separation from Gov-
ernment employment includes a transfer described in section
8431.
(c) A member of the Foreign Service described in section 103(6)

of the Foreign Service Act of 1980 shall be ineligible to make any
election under this section.

(d) A foreign national employee of the Central Intelligence
Agency whose services are performed outside the United States
shall be ineligible to make an election under this section.

(e) The Executive Director of the Federal Retirement Thrift In-
vestment Board may prescribe regulations to carry out this section.
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CHAPTER 84—FEDERAL EMPLOYEES’ RETIREMENT
SYSTEM

SUBCHAPTER I—GENERAL PROVISIONS
Sec.
8401. Definitions.
8402. Federal Employees’ Retirement System; exclusions.
8403. Relationship to the Social Security Act.

SUBCHAPTER II—BASIC ANNUITY
8410. Eligibility for annuity.
8411. Creditable service.
8412. Immediate retirement.
8413. Deferred retirement.
8414. Early retirement.
8415. Computation of basic annuity.
8416. Survivor reduction for a current spouse.
8417. Survivor reduction for a former spouse.
8418. Survivor elections; deposit; offsets.
8419. Survivor reductions; computation.
8420. Insurable interest reductions.
8420a. Alternative forms of annuities.
8421. Annuity supplement.
8421a. Reductions on account of earnings from work performed while entitled to

an annuity supplement.
8422. Deductions from pay; contributions for other service.
8423. Government contributions.
8424. Lump-sum benefits; designation of beneficiary; order of precedence.
8425. Mandatory separation.

SUBCHAPTER III—THRIFT SAVINGS PLAN
8431. Certain transfers to be treated as a separation.
8432. Contributions.
8432a. Payment of lost earnings.
8432b. Contributions of persons who perform military service.
8432c. Contributions of certain persons reemployed after service with inter-

national organizations.
8433. Benefits and election of benefits.
8434. Annuities: methods of payment; election; purchase.
8435. Protections for spouses and former spouses.
8436. Administrative provisions.
8437. Thrift Savings Fund.
8438. Investment of Thrift Savings Fund.
8439. Accounting and information.
8440. Tax treatment of the Thrift Savings Fund.
8440a. Justices and judges.
8440b. Bankruptcy judges and magistrates.
8440c. Claims Court judges.
8440d. Judges of the United States Court of Appeals for Veterans Claims.
8440e. Members of the uniformed services.
8440f. Maximum percentage allowable for certain participants.

SUBCHAPTER IV—SURVIVOR ANNUITIES
8441. Definitions.
8442. Rights of a widow or widower.
8443. Rights of a child.
8444. Rights of a named individual with an insurable interest.
8445. Rights of a former spouse.



719 Sec. 8401CH. 84 (SUBCH I)—GENERAL PROVISIONS

SUBCHAPTER V—DISABILITY BENEFITS
8451. Disability retirement.
8452. Computation of disability annuity.
8453. Application.
8454. Medical examination.
8455. Recovery; restoration of earning capacity.
8456. Military reserve technicians.

SUBCHAPTER VI—GENERAL AND ADMINISTRATIVE PROVISIONS
8461. Authority of the Office of Personnel Management.
8462. Cost-of-living adjustments.
8463. Rate of benefits.
8464. Commencement and termination of annuities of employees and Members.
8464a. Relationship between annuity and workers’ compensation.
8465. Waiver, allotment, and assignment of benefits.
8466. Application for benefits.
8467. Court orders.
8468. Annuities and pay on reemployment.
8469. Withholding of State income taxes.
8470. Exemption from legal process; recovery of payments.

SUBCHAPTER VII—FEDERAL RETIREMENT THRIFT INVESTMENT
MANAGEMENT SYSTEM

8471. Definitions.
8472. Federal Retirement Thrift Investment Board.
8473. Employee Thrift Advisory Council.
8474. Executive Director.
8475. Investment policies.
8476. Administrative provisions.
8477. Fiduciary responsibilities; liability and penalties.
8478. Bonding.
8478a. Investigative authority.
8479. Exculpatory provisions; insurance.

SUBCHAPTER I—GENERAL PROVISIONS

§ 8401. Definitions
For the purpose of this chapter—

(1) the term ‘‘account’’ means an account established and
maintained under section 8439(a) of this title;

(2) the term ‘‘annuitant’’ means a former employee or
Member who, on the basis of that individual’s service, meets
all requirements for title to an annuity under subchapter II or
V of this chapter and files claim therefor;

(3) the term ‘‘average pay’’ means the largest annual rate
resulting from averaging an employee’s or Member’s rates of
basic pay in effect over any 3 consecutive years of service or,
in the case of an annuity under this chapter based on service
of less than 3 years, over the total service, with each rate
weighted by the period it was in effect;

(4) the term ‘‘basic pay’’ has the meaning given such term
by section 8331(3);

(5) the term ‘‘Board’’ means the Federal Retirement Thrift
Investment Board established by section 8472(a) of this title;

(6) the term ‘‘Civil Service Retirement and Disability
Fund’’ or ‘‘Fund’’ means the Civil Service Retirement and Dis-
ability Fund under section 8348;

(7) the term ‘‘court’’ means any court of any State, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, Guam,



720Sec. 8401 CH. 84 (SUBCH I)—GENERAL PROVISIONS

the Northern Mariana Islands, or the Virgin Islands, and any
Indian court;

(8) the term ‘‘Director’’ means the Director of the Office of
Personnel Management;

(9) the term ‘‘dynamic assumptions’’ means economic as-
sumptions that are used in determining actuarial costs and li-
abilities of a retirement system and in anticipating the effects
of long-term future—

(A) investment yields;
(B) increases in rates of basic pay; and
(C) rates of price inflation;

(10) the term ‘‘earnings’’, when used with respect to the
Thrift Savings Fund, means the amount of the gain realized or
yield received from the investment of sums in such Fund;

(11) the term ‘‘employee’’ means—
(A) an individual referred to in subparagraph (A), (E),

(F), (H), (I), (J), or (K) of section 8331(1) of this title;
(B) a Congressional employee as defined in section

2107 of this title, including a temporary Congressional em-
ployee and an employee of the Congressional Budget Of-
fice; and

(C) an employee described in section 2105(c) who has
made an election under section 8461(n)(1) to remain cov-
ered under this chapter;

whose civilian service after December 31, 1983, is employment
for the purposes of title II of the Social Security Act and chap-
ter 21 of the Internal Revenue Code of 1986, except that such
term does not include—

(i) any individual referred to in—
(I) clause (i), (vi), or (ix) of paragraph (1) of section

8331;
(II) clause (ii) of such paragraph; or
(III) the undesignated material after the last

clause of such paragraph;
(ii) any individual excluded under section 8402(c) of

this title;
(iii) a member of the Foreign Service described in sec-

tion 103(6) of the Foreign Service Act of 1980; or
(iv) an employee who has made an election under sec-

tion 8461(n)(2) to remain covered by a retirement system
established for employees described in section 2105(c);
(12) the term ‘‘former spouse’’ means a former spouse of an

individual—
(A) if such individual performed at least 18 months of

civilian service creditable under section 8411 as an
employee or Member; and

(B) if the former spouse was married to such indi-
vidual for at least 9 months;
(13) the term ‘‘Executive Director’’ means the Executive

Director appointed under section 8474(a);
(14) the term ‘‘firefighter’’ means—

(A) an employee, the duties of whose position—
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(i) are primarily to perform work directly con-
nected with the control and extinguishment of fires;
and

(ii) are sufficiently rigorous that employment op-
portunities should be limited to young and physically
vigorous individuals, as determined by the Director
considering the recommendations of the employing
agency; and
(B) an employee who is transferred directly to a super-

visory or administrative position after performing duties
described in subparagraph (A) for at least 3 years;
(15) the term ‘‘Government’’ means the Federal Govern-

ment, Gallaudet College, and, in the case of an employee de-
scribed in paragraph (11)(C), a nonappropriated fund instru-
mentality of the Department of Defense or the Coast Guard de-
scribed in section 2105(c);

(16) the term ‘‘Indian court’’ has the meaning given such
term by section 8331(24);

(17) the term ‘‘law enforcement officer’’ means—
(A) an employee, the duties of whose position—

(i) are primarily—
(I) the investigation, apprehension, or deten-

tion of individuals suspected or convicted of of-
fenses against the criminal laws of the United
States, or

(II) the protection of officials of the United
States against threats to personal safety; and
(ii) are sufficiently rigorous that employment op-

portunities should be limited to young and physically
vigorous individuals, as determined by the Director
considering the recommendations of the employing
agency;
(B) an employee of the Department of the Interior or

the Department of the Treasury (excluding any employee
under subparagraph (A)) who occupies a position that, but
for the enactment of the Federal Employees’ Retirement
System Act of 1986, would be subject to the District of Co-
lumbia Police and Firefighters’ Retirement System, as de-
termined by the Secretary of the Interior or the Secretary
of the Treasury, as appropriate;

(C) an employee who is transferred directly to a super-
visory or administrative position after performing duties
described in subparagraph (A) and (B) for at least 3 years;
and

(D) an employee—
(i) of the Bureau of Prisons or Federal Prison In-

dustries, Incorporated;
(ii) of the Public Health Service assigned to the

field service of the Bureau of Prisons or of the Federal
Prison Industries, Incorporated; or

(iii) in the field service at Army or Navy discipli-
nary barracks or at any other confinement and reha-
bilitation facility operated by any of the armed forces;
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1 See also section 307 of Public Law 99–335 (June 6, 1986) which provides:
SEC. 307. USE OF ‘‘NORMAL-COST PERCENTAGE’’.

Notwithstanding any other provision of law, the normal-cost percentage (as defined by sec-
tion 8401(23) of title 5, United States Code, as added by this Act) of the Federal Employees’
Retirement System shall be used to value the cost of the System for all purposes in which the
cost of the System is required to be determined by the Federal Government, including any com-
parisons between the cost of performing commercial activities under contract with commercial
sources and the cost of performing those activities using Government facilities and personnel.

whose duties in connection with individuals in detention
suspected or convicted of offenses against the criminal
laws of the United States or of the District of Columbia or
offenses against the punitive articles of the Uniform Code
of Military Justice (chapter 47 of title 10) require frequent
direct contact with these individuals in their detention and
are sufficiently rigorous that employment opportunities
should be limited to young and physically vigorous individ-
uals, as determined by the head of the employing agency;
(18) the term ‘‘loss’’, as used with respect to the Thrift Sav-

ings Fund, includes the amount of any loss resulting from the
investment of sums in such Fund, or from the breach of any
responsibility, duty, or obligation under section 8477.

(19) the term ‘‘lump-sum credit’’ means the unrefunded
amount consisting of—

(A) retirement deductions made from the basic pay of
an employee or Member under section 8422(a) of this title
(or under section 204 of the Federal Employees’ Retire-
ment Contribution Temporary Adjustment Act of 1983);

(B) amounts deposited by an employee or Member
under section 8422(e);

(C) amounts deposited by an employee, Member, or
survivor under section 8411(f); and

(D) interest on the deductions and deposits which, for
any calendar year, shall be equal to the overall average
yield to the Fund during the preceding fiscal year from all
obligations purchased by the Secretary of the Treasury
during such fiscal year under section 8348 (c), (d), and (e),
as determined by the Secretary (compounded annually);

but does not include interest—
(i) if the service covered thereby aggregates 1 year or

less; or
(ii) for a fractional part of a month in the total service;

(20) the term ‘‘Member’’ has the same meaning as provided
in section 2106, except that such term does not include an indi-
vidual who irrevocably elects, by written notice to the official
by whom such individual is paid, not to participate in the Fed-
eral Employees’ Retirement System;

(21) the term ‘‘net earnings’’ means the excess of earnings
over losses;

(22) the term ‘‘net losses’’ means the excess of losses over
earnings;

(23) 1 the term ‘‘normal-cost percentage’’ means the entry-
age normal cost of the provisions of the System which relate
to the Fund, computed by the Office in accordance with gen-
erally accepted actuarial practice and standards (using dy-
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namic assumptions) and expressed as a level percentage of ag-
gregate basic pay;

(24) the term ‘‘Office’’ means the Office of Personnel
Management;

(25) the term ‘‘price index’’ has the same meaning as pro-
vided in section 8331(15);

(26) the term ‘‘service’’ means service which is creditable
under section 8411;

(27) the term ‘‘supplemental liability’’ means the estimated
excess of—

(A) the actuarial present value of all future benefits
payable from the Fund under this chapter based on the
service of current or former employees or Members, over

(B) the sum of—
(i) the actuarial present value of deductions to be

withheld from the future basic pay of employees and
Members currently subject to this chapter pursuant to
section 8422;

(ii) the actuarial present value of the future con-
tributions to be made pursuant to section 8423(a) with
respect to employees and Members currently subject to
this chapter;

(iii) the Fund balance as of the date the supple-
mental liability is determined, to the extent that such
balance is attributable—

(I) to the System, or
(II) to contributions made under the Federal

Employees’ Retirement Contribution Temporary
Adjustment Act of 1983 by or on behalf of an indi-
vidual who became subject to the System; and
(iv) any other appropriate amount, as determined

by the Office in accordance with generally accepted ac-
tuarial practices and principles;

(28) the term ‘‘survivor’’ means an individual entitled to an
annuity under subchapter IV of this chapter;

(29) the term ‘‘System’’ means the Federal Employees’ Re-
tirement System described in section 8402(a);

(30) the term ‘‘military technician (dual status)’’ means an
employee described in section 10216 of title 10;

(31) the term ‘‘military service’’ means honorable active
service—

(A) in the armed forces;
(B) in the commissioned corps of the Public Health

Service after June 30, 1960; or
(C) in the commissioned corps of the National Oceanic

and Atmospheric Administration, or a predecessor entity
in function, after June 30, 1961;

but does not include service in the National Guard except
when ordered to active duty in the service of the United States
or full-time National Guard duty (as such term is defined in
section 101(d) of title 10) if such service interrupts creditable
civilian service under this subchapter and is followed by reem-
ployment in accordance with chapter 43 of title 38 that occurs
on or after August 1, 1990;
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(32) the term ‘‘nonforfeitable account balance’’ means any
amounts in an account, established and maintained under sub-
chapter III, which are nonforfeitable (as determined under sec-
tion 8432(g));

(33) ‘‘Nuclear materials courier’’ has the meaning given
that term in section 8331(27); and

(34) the term ‘‘Government physician’’ has the meaning
given such term under section 5948.

§ 8402. Federal Employees’ Retirement System; exclusions
(a) The provisions of this chapter comprise the Federal Em-

ployees’ Retirement System.
(b) The provisions of this chapter shall not apply with respect

to—
(1) any individual who has performed service of a type de-

scribed in subparagraph (C), (D), (E), or (F) of section 210(a)(5)
of the Social Security Act continuously since December 31,
1983 (determined in accordance with the provisions of section
210(a)(5)(B) of the Social Security Act, relating to continuity of
employment); or

(2)(A) any employee or Member who has separated from
the service after—

(i) having been subject to—
(I) subchapter III of chapter 83 of this title;
(II) subchapter I of chapter 8 of title I of the For-

eign Service Act of 1980; or
(III) the benefit structure for employees of the

Board of Governors of the Federal Reserve System ap-
pointed before January 1, 1984, that is a component of
the Retirement Plan for Employees of the Federal Re-
serve System, established under section 10 of the Fed-
eral Reserve Act; and
(ii) having completed—

(I) at least 5 years of civilian service creditable
under subchapter III of chapter 83 of this title;

(II) at least 5 years of civilian service creditable
under subchapter I of chapter 8 of title I of the For-
eign Service Act of 1980; or

(III) at least 5 years of civilian service (other than
any service performed in the employ of a Federal Re-
serve Bank) creditable under the benefit structure for
employees of the Board of Governors of the Federal
Reserve System appointed before January 1, 1984,
that is a component of the Retirement Plan for Em-
ployees of the Federal Reserve System, established
under section 10 of the Federal Reserve Act,

determined without regard to any deposit or redeposit re-
quirement under either such subchapter or under such
benefit structure, or any requirement that the individual
become subject to either such subchapter or to such benefit
structure after performing the service involved; or
(B) any employee having at least 5 years of civilian service

performed before January 1, 1987, creditable under subchapter
III of chapter 83 of this title (determined without regard to any
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deposit or redeposit requirement under such subchapter, any
requirement that the individual become subject to such sub-
chapter after performing the service involved, or any require-
ment that the individual give notice in writing to the official
by whom such individual is paid of such individual’s desire to
become subject to such subchapter);

except to the extent provided for under subsection (d) of this sec-
tion or title III of the Federal Employees’ Retirement System Act
of 1986 pursuant to an election under such title to become subject
to this chapter.

(c)(1) The Office may exclude from the operation of this chapter
an employee or group of employees in or under an Executive agen-
cy, the United States Postal Service, or the Postal Rate Commis-
sion, whose employment is temporary or intermittent, except an
employee whose employment is part-time career employment (as
defined in section 3401(2)).

(2) The Architect of the Capitol may exclude from the operation
of this chapter an employee under the Office of the Architect of the
Capitol whose employment is temporary or of uncertain duration.

(3) The Librarian of Congress may exclude from the operation
of this chapter an employee under the Library of Congress whose
employment is temporary or of uncertain duration.

(4) The Director or Acting Director of the Botanic Garden may
exclude from the operation of this chapter an employee under the
Botanic Garden whose employment is temporary or of uncertain
duration.

(5) The Chief Administrative Officer of the House of Represent-
atives and the Secretary of the Senate each may exclude from the
operation of this chapter a Congressional employee—

(A) whose employment is temporary or intermittent; and
(B) who is paid by such Chief Administrative Officer or

Secretary, as the case may be.
(6) The Director of the Office of Technology Assessment may

exclude from the operation of this chapter an employee under the
Office of Technology Assessment whose employment is temporary
or intermittent.

(7) The Director of the Congressional Budget Office may ex-
clude from the operation of this chapter an employee under the
Congressional Budget Office whose employment is temporary or
intermittent.

(8) The Director of the Administrative Office of the United
States Courts may exclude from the operation of this chapter an
employee of the Administrative Office of the United States Courts,
the Federal Judicial Center, or a court named by section 610 of
title 28, whose employment is temporary or of uncertain duration.

(9) The Joint Committee on Judicial Administration in the Dis-
trict of Columbia may exclude from the operation of this chapter
an employee of the District of Columbia Courts whose employment
is temporary or of uncertain duration.

(d) Paragraph (2) of subsection (b) shall not apply to an indi-
vidual who—

(1) becomes subject to—
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(A) subchapter II of chapter 8 of title I of the Foreign
Service Act of 1980 (relating to the Foreign Service Pen-
sion System) pursuant to an election; or

(B) the benefit structure in which employees of the
Board of Governors of the Federal Reserve System ap-
pointed on or after January 1, 1984, participate, which
benefit structure is a component of the Retirement Plan
for Employees of the Federal Reserve System, established
under section 10 of the Federal Reserve Act (and any re-
designated or successor version of such benefit structure,
if so identified in writing by the Board of Governors of the
Federal Reserve System for purposes of this chapter); and
(2) subsequently enters a position in which, but for para-

graph (2) of subsection (b), such individual would be subject to
this chapter.
(e) A bankruptcy judge or magistrate who is covered by section

377 of title 28 or section 2(c) of the Retirement and Survivors’ An-
nuities for Bankruptcy Judges and Magistrates Act of 1988 shall
be excluded from the operation of this chapter, other than sub-
chapters III and VII of such chapter, if the judge or magistrate no-
tifies the Director of the Administrative Office of the United States
Courts of an election of a retirement annuity under those provi-
sions. Upon such election, the judge or magistrate shall be entitled
to a lump-sum credit under section 8424 of this title.

(f) A judge who is covered by section 4096 of title 38 shall be
excluded from the operation of this chapter if the judge notifies the
Director of the Office of Personnel Management of an election of a
retirement annuity under that section. Upon such election, the
judge shall be entitled to a lump-sum credit under section 8424 of
this title.

(g) A judge of the United States Claims Court who is covered
by section 178 of title 28 shall be excluded from the operation of
this chapter, other than subchapters III and VII of such chapter,
if the judge notifies the Director of the Administrative Office of the
United States Courts of an election of a retirement annuity under
those provisions. Upon such election, the judge shall be entitled to
a lump-sum credit under section 8424 of this title.

§ 8403. Relationship to the Social Security Act
Except as otherwise provided in this chapter, the benefits pay-

able under the System are in addition to the benefits payable
under the Social Security Act.
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SUBCHAPTER II—BASIC ANNUITY

§ 8410. Eligibility for annuity
Notwithstanding any other provision of this chapter, an

employee or Member must complete at least 5 years of civilian
service creditable under section 8411 in order to be eligible for an
annuity under this subchapter.

§ 8411. Creditable service
(a)(1) The total service of an employee or Member is the full

years and twelfth parts thereof, excluding from the aggregate the
fractional part of a month, if any.

(2) Credit may not be allowed for a period of separation from
the service in excess of 3 calendar days.

(b) For the purpose of this chapter, creditable service of an em-
ployee or Member includes—

(1) employment as an employee, and any service as a
Member (including the period from the date of the beginning
of the term for which elected or appointed to the date of taking
office as a Member), after December 31, 1986;

(2) except as provided in subsection (f), service with re-
spect to which deductions and withholdings under section
204(a)(1) of the Federal Employees’ Retirement Contribution
Temporary Adjustment Act of 1983 have been made;

(3) except as provided in subsection (f) or (h), any civilian
service (performed before January 1, 1989, other than any
service under paragraph (1) or (2)) which, but for the amend-
ments made by subsections (a)(4) and (b) of section 202 of the
Federal Employees’ Retirement System Act of 1986, would be
creditable under subchapter III of chapter 83 of this title (de-
termined without regard to any deposit or redeposit require-
ment under such subchapter, any requirement that the indi-
vidual become subject to such subchapter after performing the
service involved, or any requirement that the individual give
notice in writing to the official by whom such individual is paid
of such individual’s desire to become subject to such sub-
chapter);

(4) a period of service (other than any service under any
other paragraphs of this subsection and other than any mili-
tary service) that was creditable under the Foreign Service
Pension System described in subchapter II of chapter 8 of the
Foreign Service Act of 1980, if the employee or Member waives
credit for such service under the Foreign Service Pension Sys-
tem and makes a payment to the Fund equal to the amount
that would have been deducted from pay under section 8422(a)
had the employee been subject to this chapter during such pe-
riod of service (together with interest on such amount com-
puted under paragraphs (2) and (3) of section 8334(e));
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(5) a period of service (other than any service under any
other paragraph of this subsection, any military service, and
any service performed in the employ of a Federal Reserve
Bank) that was creditable under the Bank Plan (as defined in
subsection (i)), if the employee waives credit for such service
under the Bank Plan and makes a payment to the Fund equal
to the amount that would have been deducted from pay under
section 8422(a) had the employee been subject to this chapter
during such period of service (together with interest on such
amount computed under paragraphs (2) and (3) of section
8334(e)); and

(6) service performed by any individual as an employee
paid from nonappropriated funds of an instrumentality of the
Department of Defense or the Coast Guard described in section
2105(c) that is not otherwise creditable, if the individual elects
(in accordance with regulations prescribed by the Office) to
have such service credited under this paragraph.

Paragraph (5) shall not apply in the case of any employee as to
whom subsection (g) (or, to the extent subchapter III of chapter 83
is involved, section 8332(n)) otherwise applies.

(c)(1) Except as provided in paragraphs (2), (3), and (5), an em-
ployee or Member shall be allowed credit for—

(A) each period of military service performed before Janu-
ary 1, 1957; and

(B) each period of military service performed after Decem-
ber 31, 1956, and before the separation on which title to annu-
ity is based, if a deposit (including interest, if any) is made
with respect to such period in accordance with section 8422(e).
(2) If an employee or Member is awarded retired pay based on

any period of military service, the service of the employee or Mem-
ber may not include credit for such period of military service unless
the retired pay is awarded—

(A) based on a service-connected disability—
(i) incurred in combat with an enemy of the United

States; or
(ii) caused by an instrumentality of war and incurred

in line of duty during a period of war as defined by section
301 of title 38; or
(B) under chapter 1223 of title 10 (or under chapter 67 of

that title as in effect before the effective date of the Reserve
Officer Personnel Management Act).
(3) An employee or Member who has made a deposit under sec-

tion 8334(j) (or a similar prior provision of law) with respect to a
period of military service, and who has not taken a refund of such
deposit—

(A) shall be allowed credit for such service without regard
to the deposit requirement under paragraph (1)(B); and

(B) shall be entitled, upon filing appropriate application
therefor with the Office, to a refund equal to the difference
between—

(i) the amount deposited with respect to such period
under such section 8334(j) (or prior provision), excluding
interest; and
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(ii) the amount which would otherwise have been re-
quired with respect to such period under paragraph (1)(B).

(4)(A) Notwithstanding paragraph (2), for purposes of com-
puting a survivor annuity for a survivor of an employee or
Member—

(i) who was awarded retired pay based on any period of
military service, and

(ii) whose death occurs before separation from the service,
creditable service of the deceased employee or Member shall in-
clude each period of military service includable under subpara-
graph (A) or (B) of paragraph (1) or under paragraph (3). In car-
rying out this subparagraph, any amount deposited under section
8422(e)(5) shall be taken into account.

(B) A survivor annuity computed based on an amount which,
under authority of subparagraph (A), takes into consideration any
period of military service shall be reduced by the amount of any
survivor’s benefits—

(i) payable to a survivor (other than a child) under a re-
tirement system for members of the uniformed services;

(ii) if, or to the extent that, such benefits are based on
such period of military service.
(C) The Office of Personnel Management shall prescribe regu-

lations to carry out this paragraph, including regulations under
which—

(i) a survivor may elect not to be covered by this para-
graph; and

(ii) this paragraph shall be carried out in any case which
involves a former spouse.
(5) If, after January 1, 1997, an employee or Member waives

retired pay that is subject to a court order for which there has been
effective service on the Secretary concerned for purposes of section
1408 of title 10, the military service on which the retired pay is
based may be credited as service for purposes of this chapter only
if the employee or Member authorizes the Director to deduct and
withhold from the annuity payable to the employee or Member
under this subchapter an amount equal to the amount that, if the
annuity payment was instead a payment of the employee’s or Mem-
ber’s retired pay, would have been deducted and withheld and paid
to the former spouse covered by the court order under such section
1408. The amount deducted and withheld under this paragraph
shall be paid to that former spouse. The period of civil service em-
ployment by the employee or Member shall not be taken into con-
sideration in determining the amount of the deductions and with-
holding or the amount of the payment to the former spouse. The
Director of the Office of Personnel Management shall prescribe reg-
ulations to carry out this paragraph.

(d) Credit under this chapter shall be allowed for leaves of ab-
sence without pay granted an employee while performing military
service, or while receiving benefits under subchapter I of chapter
81. An employee or former employee who returns to duty after a
period of separation is deemed, for the purpose of this subsection,
to have been on leave of absence without pay for that part of the
period in which that individual was receiving benefits under sub-
chapter I of chapter 81. Credit may not be allowed for so much of
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other leaves of absence without pay as exceeds 6 months in the ag-
gregate in a calendar year.

(e) Credit shall be allowed for periods of approved leave with-
out pay granted an employee to serve as a full-time officer or em-
ployee of an organization composed primarily of employees (as de-
fined by section 8331(1) or 8401(11)), subject to the employee ar-
ranging to pay, through the employee’s employing agency, within
60 days after commencement of such leave without pay, amounts
equal to the retirement deductions and agency contributions which
would be applicable under sections 8422(a) and 8423(a), respec-
tively, if the employee were in pay status. If the election and all
payments provided by this subsection are not made, the employee
may not receive credit for the periods of leave without pay, not-
withstanding the third sentence of subsection (d).

(f)(1) An employee or Member who has received a refund of re-
tirement deductions under subchapter III of chapter 83 with re-
spect to any service described in subsection (b)(2) or (b)(3) may not
be allowed credit for such service under this chapter unless such
employee or Member deposits an amount equal to 1.3 percent of
basic pay for such service, with interest. A deposit under this para-
graph may be made only with respect to a refund received pursu-
ant to an application filed with the Office before the date on which
the employee or Member first becomes subject to this chapter.

(2) An employee or Member may not be allowed credit under
this chapter for any service described in subsection (b)(3) for which
retirement deductions under subchapter III of chapter 83 have not
been made, unless such employee or Member deposits an amount
equal to 1.3 percent of basic pay for such service, with interest.

(3) Interest under paragraph (1) or (2) shall be computed in ac-
cordance with paragraphs (2) and (3) of section 8334(e) and regula-
tions prescribed by the Office.

(4) For the purpose of survivor annuities, deposits authorized
by the preceding provisions of this subsection may also be made by
a survivor of an employee or Member.

(g) Any employee who—
(1) served in a position in which the employee was ex-

cluded from coverage under this subchapter because the em-
ployee was covered under a retirement system established
under section 10 of the Federal Reserve Act; and

(2) transferred without a break in service to a position to
which the employee was appointed by the President, with the
advice and consent of the Senate, and in which position the
employee is subject to this subchapter,

shall be treated for all purposes of this subchapter as if any service
that would have been creditable under the retirement system es-
tablished under section 10 of the Federal Reserve Act was service
performed while subject to this subchapter if any employee and em-
ployer deductions, contributions or rights with respect to the em-
ployee’s service are transferred from such retirement system to the
Fund.

(h) An employee or Member shall be allowed credit for service
as a volunteer or volunteer leader under part A of title VIII of the
Economic Opportunity Act of 1964, as a full-time volunteer enrolled
in a program of at least 1 year’s duration under part A, B, or C
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1 So in law. See section 202(a)(2) of the Federal Reserve Board Retirement Portability Act
(Public Law 106–168) and section 901(a)(2) of the Miscellaneous Appropriations Act, 2001 (114
Stat. 2763A–196), as enacted into law by section 1(a)(4) of Public Law 106–554.

of title I of the Domestic Volunteer Service Act of 1973, or as a vol-
unteer or volunteer leader under the Peace Corps Act performed at
any time prior to the separation on which the entitlement to any
annuity under this subchapter is based if the employee or Member
has made a deposit with interest, if any, with respect to such serv-
ice under section 8422(f).

(i) For purposes of subsection (b)(5), the term ‘‘Bank Plan’’
means the benefit structure in which employees of the Board of
Governors of the Federal Reserve System appointed on or after
January 1, 1984, participate, which benefit structure is a compo-
nent of the Retirement Plan for Employees of the Federal Reserve
System, established under section 10 of the Federal Reserve Act
(and any redesignated or successor version of such benefit struc-
ture, if so identified in writing by the Board of Governors of the
Federal Reserve System for purposes of this chapter).

(i)(1) 1 Upon application to the Office of Personnel Manage-
ment, any individual who was an employee on the date of enact-
ment of this paragraph, and who has on such date or thereafter ac-
quired 5 years or more of creditable civilian service under this sec-
tion (exclusive of service for which credit is allowed under this sub-
section) shall be allowed credit (as service as a congressional em-
ployee) for service before December 31, 1990, while employed by
the Democratic Senatorial Campaign Committee, the Republican
Senatorial Campaign Committee, the Democratic National Con-
gressional Committee, or the Republican National Congressional
Committee, if—

(A) such employee has at least 4 years and 6 months of
service on such committees as of December 31, 1990; and

(B) such employee deposits to the Fund an amount equal
to 1.3 percent of the base pay for such service, with interest.
(2) The Office shall accept the certification of the President of

the Senate (or the President’s designee) or the Speaker of the
House of Representatives (or the Speaker’s designee), as the case
may be, concerning the service of, and the amount of compensation
received by, an employee with respect to whom credit is to be
sought under this subsection.

(3) An individual shall not be granted credit for such service
under this subsection if eligible for credit under section 8332(m) for
such service.

(k)(1) The Office of Personnel Management shall accept, for the
purposes of this chapter, the certification of the head of a non-
appropriated fund instrumentality of the United States concerning
service of the type described in subsection (b)(6) that was per-
formed for such nonappropriated fund instrumentality.

(2) Service credited under subsection (b)(6) may not also be
credited under any other retirement system provided for employees
paid from nonappropriated funds of a nonappropriated fund instru-
mentality.
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§ 8412. Immediate retirement
(a) An employee or Member who is separated from the service

after attaining the applicable minimum retirement age under sub-
section (h) and completing 30 years of service is entitled to an an-
nuity.

(b) An employee or Member who is separated from the service
after becoming 60 years of age and completing 20 years of service
is entitled to an annuity.

(c) An employee or Member who is separated from the service
after becoming 62 years of age and completing 5 years of service
is entitled to an annuity.

(d) An employee who is separated from the service, except by
removal for cause on charges of misconduct or delinquency—

(1) after completing 25 years of service as a law enforce-
ment officer, member of the Capitol Police or Supreme Court
Police, firefighter, or nuclear materials courier, or any com-
bination of such service totaling at least 25 years, or

(2) after becoming 50 years of age and completing 20 years
of service as a law enforcement officer, member of the Capitol
Police or Supreme Court Police, firefighter, or nuclear mate-
rials courier, or any combination of such service totaling at
least 20 years,

is entitled to an annuity.
(e) An employee who is separated from the service, except by

removal for cause on charges of misconduct or delinquency—
(1) after completing 25 years of service as an air traffic

controller, or
(2) after becoming 50 years of age and completing 20 years

of service as an air traffic controller,
is entitled to an annuity.

(f) A Member who is separated from the service, except by res-
ignation or expulsion—

(1) after completing 25 years of service, or
(2) after becoming 50 years of age and completing 20 years

of service,
is entitled to an annuity.

(g)(1) An employee or Member who is separated from the serv-
ice after attaining the applicable minimum retirement age under
subsection (h) and completing 10 years of service is entitled to an
annuity. This subsection shall not apply to an employee or Member
who is entitled to an annuity under any other provision of this sec-
tion.

(2) An employee or Member entitled to an annuity under this
subsection may defer the commencement of such annuity by writ-
ten election. The date to which the commencement of the annuity
is deferred may not precede the 31st day after the date of filing the
election, and must precede the date on which the employee or
Member becomes 62 years of age.

(3) The Office shall prescribe regulations under which an elec-
tion under paragraph (2) shall be made.

(h)(1) The applicable minimum retirement age under this sub-
section is—
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(A) for an individual whose date of birth is before January
1, 1948, 55 years of age;

(B) for an individual whose date of birth is after December
31, 1947, and before January 1, 1953, 55 years of age plus the
number of months in the age increase factor determined under
paragraph (2)(A);

(C) for an individual whose date of birth is after December
31, 1952, and before January 1, 1965, 56 years of age;

(D) for an individual whose date of birth is after December
31, 1964, and before January 1, 1970, 56 years of age plus the
number of months in the age increase factor determined under
paragraph (2)(B); and

(E) for an individual whose date of birth is after December
31, 1969, 57 years of age.
(2)(A) For an individual whose date of birth occurs during the

5-year period consisting of calendar years 1948 through 1952, the
age increase factor shall be equal to two-twelfths times the number
of months in the period beginning with January 1948 and ending
with December of the year in which the date of birth occurs.

(B) For an individual whose date of birth occurs during the 5-
year period consisting of calendar years 1965 through 1969, the age
increase factor shall be equal to two-twelfths times the number of
months in the period beginning with January 1965 and ending
with December of the year in which the date of birth occurs.

§ 8413. Deferred retirement
(a) An employee or Member who is separated from the service,

or transferred to a position in which the employee or Member does
not continue subject to this chapter, after completing 5 years of
service is entitled to an annuity beginning at the age of 62 years.

(b)(1) An employee or Member who is separated from the serv-
ice, or transferred to a position in which the employee or Member
does not continue subject to this chapter, after completing 10 years
of service but before attaining the applicable minimum retirement
age under section 8412(h) is entitled to an annuity beginning on
the date designated by the employee or Member in a written elec-
tion under this subsection. The date designated under this sub-
section may not precede the date on which the employee or Mem-
ber attains such minimum retirement age and must precede the
date on which the employee or Member becomes 62 years of age.

(2) The election of an annuity under this subsection shall not
be effective unless—

(A) it is made at such time and in such manner as the Of-
fice shall by regulation prescribe; and

(B) the employee or Member will not otherwise be eligible
to receive an annuity within 31 days after filing the election.
(3) The election of an annuity under this subsection extin-

guishes the right of the employee or Member to receive any other
annuity based on the service on which the annuity under this sub-
section is based.

§ 8414. Early retirement
(a)(1) A member of the Senior Executive Service who is re-

moved from the Senior Executive Service for less than fully suc-
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1 Section 7001(b) of the 1998 Supplemental Appropriations and Rescissions Act (Public Law
105–174; 112 Stat. 91), as amended by Public Law 106–58, title VI, § 651(a), Sept. 29, 1999,
113 Stat. 480, provides as follows:

(b) FEDERAL EMPLOYEES’ RETIREMENT SYSTEM.—Effective May 1, 1998, subparagraph (B) of
section 8414(b)(1) of title 5, United States Code, shall be applied as if it had been amended to
read as follows:

‘‘(B)(i) has been employed continuously, by the agency in which the employee is serving,
for at least the 31-day period ending on the date on which such agency requests the deter-
mination referred to in clause (iv);

‘‘(ii) is serving under an appointment that is not time limited;
‘‘(iii) has not been duly notified that such employee is to be involuntarily separated for

misconduct or unacceptable performance;
‘‘(iv) is separated from the service voluntarily during a period in which, as determined

by the Office of Personnel Management (upon request of the agency) under regulations pre-
scribed by the Office—

‘‘(I) such agency (or, if applicable, the component in which the employee is serving)
is undergoing a major reorganization, a major reduction in force, or a major transfer
of function; and

‘‘(II) a significant percentage of the employees serving in such agency (or component)
will be separated or subject to an immediate reduction in the rate of basic pay (without
regard to subchapter VI of chapter 53, or comparable provisions); and

‘‘(v) as determined by the agency under regulations prescribed by the Office, is within
the scope of the offer of voluntary early retirement, which may be made on the basis
of—

‘‘(I) one or more organizational units;
‘‘(II) one or more occupational series or levels;
‘‘(III) one or more geographical locations;
‘‘(IV) other similar nonpersonal factors the Office determines appropriate; or
‘‘(V) any appropriate combination of such factors;’’.

2 Section 1(b) of the Act entitled ‘‘To make certain personnel flexibilities available with respect
to the General Accounting Office, and for other purposes’’ (Public Law 106–303; 114 Stat. 1063),
enacted Oct. 13, 2000, provides as follows:

(b) FEDERAL EMPLOYEES’ RETIREMENT SYSTEM.—Effective for purposes of the period beginning
on the date of the enactment of this Act and ending on December 31, 2003, subparagraph (B)
of section 8414(b)(1) of title 5, United States Code, shall, with respect to officers and employees
of the General Accounting Office, be applied as if it had been amended to read as follows:

‘‘(B)(i) has been employed continuously by the General Accounting Office for at least the
31-day period immediately preceding the start of the period referred to in clause (iv);

‘‘(ii) is serving under an appointment that is not time limited;
‘‘(iii) has not received a notice of involuntary separation, for misconduct or unacceptable

performance, with respect to which final action remains pending; and
‘‘(iv) is separated from the service voluntarily during a period with respect to which the

Comptroller General determines that the application of this subsection is necessary and ap-
propriate for the purpose of—

cessful executive performance (as determined under subchapter II
of chapter 43 of this title) after completing 25 years of service, or
after becoming 50 years of age and completing 20 years of service,
is entitled to an annuity.

(2) A member of the Defense Intelligence Senior Executive
Service or the Senior Cryptologic Executive Service who is removed
from such service for failure to be recertified as a senior executive
or for less than fully successful executive performance after com-
pleting 25 years of service, or after becoming 50 years of age and
completing 20 years of service, is entitled to an annuity.

(3) A member of the Federal Bureau of Investigation and Drug
Enforcement Administration Senior Executive Service who is re-
moved from such service for failure to be recertified as a senior ex-
ecutive or for less than fully successful executive performance after
completing 25 years of service or after becoming 50 years of age
and completing 20 years of service is entitled to an annuity.

(b)(1) Except as provided in paragraphs (2) and (3), an em-
ployee who—

(A) is separated from the service involuntarily, except by
removal for cause on charges of misconduct or delinquency; or

(B)(i) 1,2,3 has been employed continuously, by the
agency in which the employee is serving, for at least the
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‘‘(I) realigning the General Accounting Office’s workforce in order to meet budgetary
constraints or mission needs;

‘‘(II) correcting skill imbalances; or
‘‘(III) reducing high-grade, managerial, or supervisory positions;’’.

3 Margin so in law.
1 So in law. The period probably should be a semicolon.

31-day period ending on the date on which such agency re-
quests the determination referred to in clause (iv);

(ii) is serving under an appointment that is not time
limited;

(iii) has not been duly notified that such employee is
to be involuntarily separated for misconduct or unaccept-
able performance;

(iv) is separate from the service voluntarily during a
period in which, as determined by the Office of Personnel
Management (upon request of the agency) under regula-
tions prescribed by the Office—

(I) such agency (or, if applicable, the component in
which the employee is serving) is undergoing substan-
tial delayering, substantial reorganization, substantial
reductions in force, substantial transfer of function, or
other substantial workforce restructuring (or shaping);

(II) a significant percentage of employees serving
in such agency (or component) are likely to be sepa-
rated or subject to an immediate reduction in the rate
of basic pay (without regard to subchapter VI of chap-
ter 53, or comparable provisions); or

(III) identified as being in positions which are be-
coming surplus or excess to the agency’s future ability
to carry out its mission effectively; and
(v) as determined by the agency under regulations pre-

scribed by the Office, is within the scope of the offer of vol-
untary early retirement, which may be made on the basis
of—

(I) 1 or more organizational units;
(II) 1 or more occupational series or levels;
(III) 1 or more geographical locations;
(IV) specific periods;
(V) skills, knowledge, or other factors related to a

position; or
(VI) any appropriate combination of such factors.1

after completing 25 years of service, or after becoming 50 years of
age and completing 20 years of service, is entitled to an annuity.

(2) An employee under paragraph (1) who is separated as de-
scribed in subparagraph (A) of such paragraph is not entitled to an
annuity under this subsection if the employee has declined a rea-
sonable offer of another position in the employee’s agency for which
the employee is qualified, and the offered position is not lower than
2 grades (or pay levels) below the employee’s grade (or pay level)
and is within the employee’s commuting area.

(3) Paragraph (1) shall not apply to an employee entitled to an
annuity under subsection (d) or (e) of section 8412.

(c)(1) An employee who was hired as a military reserve techni-
cian on or before February 10, 1996 (under the provisions of this
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title in effect before that date), and who is separated from techni-
cian service, after becoming 50 years of age and completing 25
years of service, by reason of being separated from the Selected Re-
serve of the employee’s reserve component or ceasing to hold the
military grade specified by the Secretary concerned for the position
held by the employee is entitled to an annuity.

(2) An employee who is initially hired as a military technician
(dual status) after February 10, 1996, and who is separated from
the Selected Reserve or ceases to hold the military grade specified
by the Secretary concerned for the position held by the technician—

(A) after completing 25 years of service as a military tech-
nician (dual status), or

(B) after becoming 50 years of age and completing 20 years
of service as a military technician (dual status),

is entitled to an annuity.
(d)(1) The Secretary of Defense may, during fiscal years 2002

and 2003, carry out a program under which an employee of the De-
partment of Defense may be separated from the service entitled to
an immediate annuity under this subchapter if the employee—

(A) has—
(i) completed 25 years of service; or
(ii) become 50 years of age and completed 20 years of

service; and
(B) is eligible for the annuity under paragraph (2) or (3).

(2)(A) For the purposes of paragraph (1), an employee referred
to in that paragraph is eligible for an immediate annuity under
this paragraph if the employee—

(i) is separated from the service involuntarily other than
for cause; and

(ii) has not declined a reasonable offer of another position
in the Department of Defense for which the employee is quali-
fied, which is not lower than 2 grades (or pay levels) below the
employee’s grade (or pay level), and which is within the em-
ployee’s commuting area.
(B) For the purposes of paragraph (2)(A)(i), a separation for

failure to accept a directed reassignment to a position outside the
commuting area of the employee concerned or to accompany a posi-
tion outside of such area pursuant to a transfer of function may not
be considered to be a removal for cause.

(3) For the purposes of paragraph (1), an employee referred to
in that paragraph is eligible for an immediate annuity under this
paragraph if the employee satisfies all of the following conditions:

(A) The employee is separated from the service voluntarily
during a period in which the organization within the Depart-
ment of Defense in which the employee is serving is under-
going a major organizational adjustment.

(B) The employee has been employed continuously by the
Department of Defense for more than 30 days before the date
on which the head of the employee’s organization requests the
determinations required under subparagraph (A).

(C) The employee is serving under an appointment that is
not limited by time.
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(D) The employee is not in receipt of a decision notice of
involuntary separation for misconduct or unacceptable per-
formance.

(E) The employee is within the scope of an offer of vol-
untary early retirement, as defined on the basis of one or more
of the following objective criteria:

(i) One or more organizational units.
(ii) One or more occupational groups, series, or levels.
(iii) One or more geographical locations.
(iv) Any other similar objective and nonpersonal cri-

teria that the Office of Personnel Management determines
appropriate.

(4) Under regulations prescribed by the Office of Personnel
Management, the determinations of whether an employee meets—

(A) the requirements of subparagraph (A) of paragraph (3)
shall be made by the Office upon the request of the Secretary
of Defense; and

(B) the requirements of subparagraph (E) of such para-
graph shall be made by the Secretary of Defense.
(5) A determination of which employees are within the scope

of an offer of early retirement shall be made only on the basis of
consistent and well-documented application of the relevant criteria.

(6) In this subsection, the term ‘‘major organizational adjust-
ment’’ means any of the following:

(A) A major reorganization.
(B) A major reduction in force.
(C) A major transfer of function.
(D) A workforce restructuring—

(i) to meet mission needs;
(ii) to achieve one or more reductions in strength;
(iii) to correct skill imbalances; or
(iv) to reduce the number of high-grade, managerial,

supervisory, or similar positions.

§ 8415. Computation of basic annuity
(a) Except as otherwise provided in this section, the annuity of

an employee retiring under this subchapter is 1 percent of that in-
dividual’s average pay multiplied by such individual’s total service.

(b) The annuity of a Member, or former Member with title to
a Member annuity, retiring under this subchapter is computed
under subsection (a), except that if the individual has had at least
5 years of service as a Member or Congressional employee, or any
combination thereof, so much of the annuity as is computed with
respect to either such type of service (or a combination thereof), not
exceeding a total of 20 years, shall be computed by multiplying
17⁄10 percent of the individual’s average pay by the years of such
service.

(c) The annuity of a Congressional employee, or former Con-
gressional employee, retiring under this subchapter is computed
under subsection (a), except that if the individual has had at least
5 years of service as a Congressional employee or Member, or any
combination thereof, so much of the annuity as is computed with
respect to either such type of service (or a combination thereof), not
exceeding a total of 20 years, shall be computed by multiplying
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17⁄10 percent of the individual’s average pay by the years of such
service.

(d) The annuity of an employee retiring under subsection (d) or
(e) of section 8412 or under subsection (a), (b), or (c) of section 8425
is—

(1) 17⁄10 percent of that individual’s average pay multiplied
by so much of such individual’s total service as does not exceed
20 years; plus

(2) 1 percent of that individual’s average pay multiplied by
so much of such individual’s total service as exceeds 20 years.
(e)(1) In computing an annuity under this subchapter for an

employee whose service includes service performed on a part-time
basis—

(A) the average pay of the employee, to the extent that it
includes pay for service performed in any position on a part-
time basis, shall be determined by using the annual rate of
basic pay that would be payable for full-time service in the po-
sition; and

(B) the benefit so computed shall then be multiplied by a
fraction equal to the ratio which the employee’s actual service,
as determined by prorating the employee’s total service to re-
flect the service that was performed on a part-time basis, bears
to the total service that would be creditable for the employee
if all of the service had been performed on a full-time basis.
(2) For the purpose of this subsection, employment on a part-

time basis shall not be considered to include employment on a tem-
porary or intermittent basis.

(f)(1) The annuity of an employee or Member retiring under
section 8412(g) or 8413(b) is computed in accordance with applica-
ble provisions of this section, except that the annuity shall be re-
duced by five-twelfths of 1 percent for each full month by which the
commencement date of the annuity precedes the sixty-second anni-
versary of the birth of the employee or Member.

(2)(A) Paragraph (1) does not apply in the case of an employee
or Member retiring under section 8412(g) or 8413(b) if the em-
ployee or Member would satisfy the age and service requirements
for title to an annuity under section 8412 (a), (b), (d)(2), (e)(2), or
(f)(2), determined as if the employee or Member had, as of the date
of separation, attained the age specified in subparagraph (B).

(B) A determination under subparagraph (A) shall be based on
how old the employee or Member will be as of the date on which
the annuity under section 8412(g) or 8413(b) is to commence.

(g)(1) In applying subsection (a) with respect to an employee
under paragraph (2), the percentage applied under such subsection
shall be 1.1 percent, rather than 1 percent.

(2) This subsection applies in the case of an employee who—
(A) retires entitled to an annuity under section 8412; and
(B) at the time of the separation on which entitlement to

the annuity is based, is at least 62 years of age and has com-
pleted at least 20 years of service;

but does not apply in the case of a Congressional employee, mili-
tary technician (dual status), law enforcement officer, member of
the Supreme Court Police, firefighter, nuclear materials courier, or
air traffic controller.
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(h) The annuity of a Member who has served in a position in
the executive branch for which the rate of basic pay was reduced
for the duration of the service of the Member in that position to
remove the impediment to the appointment of the Member imposed
by article I, section 6, clause 2 of the Constitution, shall, subject
to a deposit in the Fund as provided under section 8422(g), be com-
puted as though the rate of basic pay which would otherwise have
been in effect during that period of service had been in effect.

(i)(1) For purposes of this subsection, the term ‘‘physicians
comparability allowance’’ refers to an amount described in section
8331(3)(H).

(2) Except as otherwise provided in this subsection, no part of
a physicians comparability allowance shall be treated as basic pay
for purposes of any computation under this section unless, before
the date of the separation on which entitlement to annuity is
based, the separating individual has completed at least 15 years of
service as a Government physician (whether performed before, on,
or after the date of the enactment of this subsection).

(3) If the condition under paragraph (2) is met, then, any
amounts received by the individual in the form of a physicians
comparability allowance shall (for the purposes referred to in para-
graph (2)) be treated as basic pay, but only to the extent that such
amounts are attributable to service performed on or after the date
of the enactment of this subsection, and only to the extent of the
percentage allowable, which shall be determined as follows:
If the total amount of service

performed, on or after the date of Then, the percentage
the enactment of this subsection, allowable is:
as a Government physician is:

Less than 2 years ............................................................................. 0
At least 2 but less than 4 years ...................................................... 25
At least 4 but less than 6 years ...................................................... 50
At least 6 but less than 8 years ...................................................... 75
At least 8 years ................................................................................. 100.

(4) Notwithstanding any other provision of this subsection, 100
percent of all amounts received as a physicians comparability al-
lowance shall, to the extent attributable to service performed on or
after the date of the enactment of this subsection, be treated as
basic pay (without regard to any of the preceding provisions of this
subsection) for purposes of computing—

(A) an annuity under section 8452; and
(B) a survivor annuity under subchapter IV, if based on

the service of an individual who dies before separating from
service.
(j) The annuity of an employee retiring under this chapter with

service credited under section 8411(b)(6) shall be reduced by the
amount necessary to ensure that the present value of the annuity
payable to the employee under this subchapter is actuarially equiv-
alent to the present value of the annuity that would be payable to
the employee under this subchapter if it were computed—

(1) on the basis of service that does not include service
credited under section 8411(b)(6); and

(2) assuming the employee separated from service on the
actual date of the separation of the employee.
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1 So in law. The second subsection (i), as added by section 122(a) of Public Law 107–135 (115
Stat. 2451), probably should be designated as subsection (k).

The amount of the reduction shall be computed under regulations
prescribed by the Office of Personnel Management for the adminis-
tration of this subsection.

(i) 1 In computing an annuity under this subchapter, the total
service of an employee who retires from the position of a registered
nurse with the Veterans Health Administration on an immediate
annuity, or dies while employed in that position leaving any sur-
vivor entitled to an annuity, includes the days of unused sick leave
to the credit of that employee under a formal leave system, except
that such days shall not be counted in determining average pay or
annuity eligibility under this subchapter.

§ 8416. Survivor reduction for a current spouse
(a)(1) If an employee or Member is married at the time of retir-

ing under this chapter, the reduction described in section 8419(a)
shall be made unless the employee or Member and the spouse
jointly waive, by written election, any right which the spouse may
have to a survivor annuity under section 8442 based on the service
of such employee or Member. A waiver under this paragraph shall
be filed with the Office under procedures prescribed by the Office.

(2) Notwithstanding paragraph (1), an employee or Member
who is married at the time of retiring under this chapter may
waive the annuity for a surviving spouse without the spouse’s con-
sent if the employee or Member establishes to the satisfaction of
the Office (in accordance with regulations prescribed by the Of-
fice)—

(A) that the spouse’s whereabouts cannot be determined;
or

(B) that, due to exceptional circumstances, requiring the
employee or Member to seek the spouse’s consent would other-
wise be inappropriate.
(3) Except as provided in subsection (d), a waiver made under

this subsection shall be irrevocable.
(b)(1) Upon remarriage, a retired employee or Member who

was married at the time of retirement (including an employee or
Member whose annuity was not reduced to provide a survivor an-
nuity for the employee’s or Member’s spouse or former spouse as
of the time of retirement) may irrevocably elect during such mar-
riage, in a signed writing received by the Office within 2 years
after such remarriage or, if later, within 2 years after the death or
remarriage of any former spouse of such employee or Member who
was entitled to a survivor annuity under section 8445 (or of the last
such surviving former spouse, if there was more than one), a reduc-
tion in the employee’s or Member’s annuity under section 8419(a)
for the purpose of providing an annuity for such employee’s or
Member’s spouse in the event such spouse survives the employee
or Member.

(2) The election and reduction shall be effective the first day
of the second month after the election is received by the Office, but
not less than 9 months after the date of the remarriage.
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(3) An election to provide a survivor annuity to an individual
under this subsection—

(A) shall prospectively void any election made by the em-
ployee or Member under section 8420 with respect to such indi-
vidual; or

(B) shall, if an election was made by the employee or Mem-
ber under section 8420 with respect to a different individual,
prospectively void such election if appropriate written applica-
tion is made by such employee or Member at the time of mak-
ing the election under this subsection.
(4) Any election under this subsection made by an employee or

Member on behalf of an individual after the retirement of such em-
ployee or Member shall not be effective if—

(A) the employee or Member was married to such indi-
vidual at the time of retirement; and

(B) the annuity rights of such individual based on the serv-
ice of such employee or Member were then waived under sub-
section (a).
(c)(1) An employee or Member who is unmarried at the time

of retiring under this chapter and who later marries may irrev-
ocably elect, in a signed writing received by the Office within 2
years after such employee or Member marries or, if later, within
2 years after the death or remarriage of any former spouse of such
employee or Member who was entitled to a survivor annuity under
section 8445 (or of the last such surviving former spouse, if there
was more than one), a reduction in the current annuity of the re-
tired employee or Member, in accordance with section 8419(a).

(2) The election and reduction shall take effect the first day of
the first month beginning 9 months after the date of marriage. Any
such election to provide a survivor annuity for an individual—

(A) shall prospectively void any election made by the em-
ployee or Member under section 8420 with respect to such indi-
vidual; or

(B) shall, if an election was made by the employee or Mem-
ber under section 8420 with respect to a different individual,
prospectively void such election if appropriate written applica-
tion is made by such employee or Member at the time of mak-
ing the election under this subsection.
(d)(1) An employee or Member—

(A) who is married on the date of retiring under this chap-
ter, and

(B) with respect to whose spouse a waiver under sub-
section (a) has been made,

may, during the 18-month period beginning on such date, elect to
have a reduction made under section 8419 in order to provide a
survivor annuity under section 8442 for such spouse.

(2)(A) An election under this subsection shall not be effective
unless the amount described in subparagraph (B) is deposited into
the Fund before the expiration of the 18-month period referred to
in paragraph (1).

(B) The amount to be deposited under this subparagraph is
equal to the sum of—

(i) the difference (for the period between the date on which
the annuity of the former employee or Member commences and
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the date on which reductions pursuant to the election under
this subsection commence) between the amount paid to the
former employee or Member from the Fund under this chapter
and the amount which would have been paid if such election
had been made at the time of retirement; and

(ii) the costs associated with providing for the election
under this subsection.

The amount to be deposited under clause (i) shall include interest,
computed at the rate of 6 percent a year.

(3) An annuity which is reduced pursuant to an election by a
former employee or Member under this subsection shall be reduced
by the same percentage as was in effect under section 8419 as of
the date of the employee’s or Member’s retirement.

(4) Rights and obligations under this chapter resulting from an
election under this subsection shall be the same as the rights and
obligations which would have resulted had the election been made
at the time of retirement.

(5) The Office shall inform each employee and Member who is
eligible to make an election under this subsection of the right to
make such election and the procedures and deadlines applicable in
making any such election.

§ 8417. Survivor reduction for a former spouse
(a) If an employee or Member has a former spouse who is enti-

tled to a survivor annuity as provided in section 8445, the reduc-
tion described in section 8419(a) shall be made.

(b)(1) An employee or Member who has a former spouse may
elect, under procedures prescribed by the Office, a reduction in the
annuity of the employee or Member under section 8419(a) in order
to provide a survivor annuity for such former spouse under section
8445.

(2) An election under this subsection shall be made at the time
of retirement or, if the marriage is dissolved after the date of re-
tirement, within 2 years after the date on which the marriage of
the former spouse to the employee or Member is so dissolved.

(3) An election under this subsection—
(A) shall not be effective to the extent that it—

(i) conflicts with—
(I) any court order or decree referred to in section

8445(a) which was issued before the date of such elec-
tion; or

(II) any agreement referred to in such section
8445(a) which was entered into before such date; or
(ii) would cause the total of survivor annuities payable

under sections 8442 and 8445, respectively, based on the
service of the employee or Member to exceed the amount
which would be payable to a widow or widower of such em-
ployee or Member under such section 8442 (determined
without regard to any reduction to provide for an annuity
under such section 8445); and
(B) shall not be effective, in the case of an employee or

Member who is then married, unless it is made with the
spouse’s written consent.
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The Office shall by regulation provide that subparagraph (B) may
be waived for either of the reasons set forth in section 8416(a)(2).

§ 8418. Survivor elections; deposit; offsets
(a)(1) An individual who makes an election under subsection

(b) or (c) of section 8416 or section 8417(b) which is required to be
made within 2 years after the date of a prescribed event shall de-
posit into the Fund an amount determined by the Office (as nearly
as may be administratively feasible) to reflect the amount by which
the annuity of such individual would have been reduced if the elec-
tion had been in effect since the date of retirement (or, if later, and
in the case of an election under such section 8416(b), since the date
the previous reduction in the annuity of such individual was termi-
nated under paragraph (1) or (2) of section 8419(b)), plus interest.

(2) Interest under paragraph (1) shall be computed at the rate
of 6 percent a year.

(b) The Office shall, by regulation, provide for payment of the
deposit required under subsection (a) by a reduction in the annuity
of the employee or Member. The reduction shall, to the extent prac-
ticable, be designed so that the present value of the future reduc-
tion is actuarially equivalent to the deposit required under sub-
section (a), except that the total reductions in the annuity of an
employee or Member to pay deposits required by this section shall
not exceed 25 percent of the annuity computed under section 8415
or section 8452, including adjustments under section 8462. The re-
duction required by this subsection, which shall be effective at the
same time as the election under section 8416 (b) and (c) or section
8417(b), shall be permanent and unaffected by any future termi-
nation of the marriage or the entitlement of the former spouse.
Such reduction shall be independent of and in addition to the re-
duction required under section 8416 (b) and (c) or section 8417(b).

(c) Subsections (a) and (b) shall not apply if—
(1) the employee or Member makes an election under sec-

tion 8416 (b) or (c) after having made an election under section
8420; and

(2) the election under such section 8420 becomes void
under subsection (b)(3) or (c)(2) of such section 8416.
(d) The Office shall prescribe regulations under which the sur-

vivor of an employee or Member may make a deposit under this
section.

§ 8419. Survivor reductions; computation
(a)(1) Except as provided in paragraph (2), the annuity of an

annuitant computed under section 8415, or under section 8452 (in-
cluding subsection (a)(2) of such section, if applicable) or one-half
of the annuity, if jointly designated for this purpose by the em-
ployee or Member and the spouse of the employee or Member
under procedures prescribed by the Office of Personnel Manage-
ment, shall be reduced by 10 percent if a survivor annuity, or a
combination of survivor annuities, under section 8442 or 8445 (or
both) are to be provided for.

(2)(A) If no survivor annuity under section 8442 is to be pro-
vided for, but one or more survivor annuities under section 8445
involving a total of less than the entirety of the amount referred
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to in subsection (b)(2) of such section are to be provided for, the an-
nuity of the annuitant involved (as computed under section 8415,
or under section 8452 (including subsection (a)(2) of such section,
if applicable)) or one-half of the annuity, if jointly designated for
this purpose by the employee or Member and the spouse of the em-
ployee or Member under procedures prescribed by the Office of Per-
sonnel Management, shall be reduced by an appropriate percentage
determined under subparagraph (B).

(B) The Office shall prescribe regulations under which an ap-
propriate reduction under this paragraph, not to exceed a total of
10 percent, shall be made.

(b)(1) Any reduction in an annuity for the purpose of providing
a survivor annuity for the current spouse of a retired employee or
Member shall be terminated for each full month—

(A) after the death of the spouse; or
(B) after the dissolution of the spouse’s marriage to the

employee or Member, except that an appropriate reduction
shall be made thereafter if the spouse is entitled, as a former
spouse, to a survivor annuity under section 8445.
(2) Any reduction in an annuity for the purpose of providing

a survivor annuity for a former spouse of a retired employee or
Member shall be terminated for each full month after the former
spouse remarries before reaching age 55 or dies. This reduction
shall be replaced by appropriate reductions under subsection (a) if
the retired employee or Member has one or more of the following:

(A) another former spouse who is entitled to a survivor an-
nuity under section 8445;

(B) a current spouse to whom the employee or Member
was married at the time of retirement and with respect to
whom a survivor annuity was not waived under section 8416(a)
(or, if waived, with respect to whom an election under section
8416(d) has been made); or

(C) a current spouse whom the employee or Member mar-
ried after retirement and with respect to whom an election has
been made under subsection (b) or (c) of section 8416.

§ 8420. Insurable interest reductions
(a)(1) At the time of retiring under section 8412, 8413, or 8414,

an employee or Member who is found to be in good health by the
Office may elect to have such employee’s or Member’s annuity (as
computed under section 8415) reduced under paragraph (2) in
order to provide an annuity under section 8444 for an individual
having an insurable interest in the employee or Member. Such in-
dividual shall be designated by the employee or Member in writing.

(2) The annuity of the employee or Member making the elec-
tion is reduced by 10 percent, and by 5 percent for each full 5 years
the individual named is younger than the retiring employee or
Member, except that the total reduction may not exceed 40 percent.

(3) An annuity which is reduced under this subsection shall, ef-
fective the first day of the month following the death of the indi-
vidual named under this subsection, be recomputed and paid as if
the annuity had not been so reduced.

(b)(1) In the case of a married employee or Member, an election
under this section on behalf of the spouse may be made only if any
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right of such spouse to a survivor annuity based on the service of
such employee or Member is waived in accordance with section
8416(a).

(2) Paragraph (1) does not apply in the case of an employee or
Member if such employee or Member has a former spouse who
would become entitled to an annuity under section 8445 as a sur-
vivor of such employee or Member.

§ 8420a. Alternative forms of annuities
(a) The Office shall prescribe regulations under any employee

or Member who has a life-threatening affliction or other critical
medical condition may, at the time of retiring under this sub-
chapter, elect annuity benefits under this section instead of any
other benefits under this subchapter, and any benefits under sub-
chapter IV of this chapter, based on the service of the employee or
Member.

(b) Subject to subsection (c), the Office shall by regulation pro-
vide for such alternative forms of annuities as the Office considers
appropriate, except that among the alternatives offered shall be—

(1) an alternative which provides for—
(A) payment of the lump-sum credit (excluding inter-

est) to the employee or Member; and
(B) payment of an annuity to the employee or Member

for life; and
(2) in the case of an employee or Member who is married

at the time of retirement, an alternative which provides for—
(A) payment of the lump-sum credit (excluding inter-

est) to the employee or Member; and
(B) payment of an annuity to the employee or Member

for life, with a survivor annuity payable for the life of a
surviving spouse.

(c) Each alternative provided for under subsection (b) shall, to
the extent practicable, be designed such that the present value of
the benefits provided under such alternative (including any lump-
sum credit) is actuarially equivalent to the sum of—

(1) the present value of the annuity which would otherwise
be provided under this subchapter, as computed under section
8415; and

(2) the present value of the annuity supplement which
would otherwise be provided (if any) under section 8421.
(d) An employee or Member who, at the time of retiring under

this subchapter—
(1) is married, shall be ineligible to make an election under

this section unless a waiver is made under section 8416(a); or
(2) has a former spouse, shall be ineligible to make an

election under this section if the former spouse is entitled to
benefits under section 8445 or 8467 (based on the service of the
employee or Member) under the terms of a decree of divorce or
annulment, or a court order or court-approved property settle-
ment incident to any such decree, with respect to which the Of-
fice has been duly notified.
(e) An employee or Member who is married at the time of retir-

ing under this subchapter and who makes an election under this
section may, during the 18-month period beginning on the date of



746Sec. 8421 CH. 84 (SUBCH II)—BASIC ANNUITY

1 Section 8421(a)(2) of the Homeland Security Act of 2002 (Public Law 107–296; 116 Stat.
2297) amends section 8421(a)(2) by striking ‘‘, except that an individual entitled to an annuity
under section 8414(a) for failure to be recertified as a senior executive shall be entitled to an
annuity supplement without regard to such applicable retirement age’’. The amendment prob-
ably should have included the word ‘‘minimum’’ between the words ‘‘applicable’’ and ‘‘retire-
ment’’, but was executed to reflect the probable intent of Congress.

retirement, make the election provided for under section 8416(d),
subject to the deposit requirement thereunder.

§ 8421. Annuity supplement
(a)(1) Subject to paragraph (3), an individual shall, if and while

entitled to an annuity under subsection (a), (b), (d), or (e) of section
8412, or under section 8414(c), also be entitled to an annuity sup-
plement under this section.

(2) Subject to paragraph (3), an individual shall, if and while
entitled to an annuity under section 8412(f), or under subsection (a)
or (b) of section 8414, also be entitled to an annuity supplement
under this section if such individual is at least the applicable min-
imum retirement age under section 8412(h) 1.

(3)(A) An individual whose entitlement to an annuity under
section 8412 or 8414 does not commence before age 62 is not enti-
tled to an annuity supplement under this section.

(B) An individual entitled to an annuity supplement under this
section ceases to be so entitled after the last day of the month pre-
ceding the first month for which such individual would, on proper
application, be entitled to old-age insurance benefits under title II
of the Social Security Act, but not later than the last day of the
month in which such individual attains age 62.

(b)(1) The amount of the annuity supplement of an annuitant
under this section for any month shall be equal to the product of—

(A) an amount determined under paragraph (2), multiplied
by

(B) a fraction, as described in paragraph (3).
(2) The amount under this paragraph for an annuitant is an

amount equal to the old-age insurance benefit which would be pay-
able to such annuitant under title II of the Social Security Act
(without regard to sections 203, 215(a)(7), and 215(d)(5) of such
Act) upon attaining age 62 and filing application therefor, deter-
mined as if the annuitant had attained such age and filed applica-
tion therefor, and were a fully insured individual (as defined in sec-
tion 214(a) of such Act), on January 1 of the year in which such
annuitant’s entitlement to any payment under this section com-
mences, except that the reduction of such old-age insurance benefit
under section 202(q) of such Act shall be the maximum applicable
for an individual born in the same year as the annuitant. In com-
puting the primary insurance amount under section 215 of such
Act for purposes of this paragraph, the number of elapsed years
(referred to in section 215(b)(2)(B)(iii) of such Act and used to com-
pute the number of benefit computation years) shall not include
years beginning with the year in which such annuitant’s entitle-
ment to any payment under this section commences, and—

(A) only basic pay for service performed (if any) shall be
taken into account in computing the total wages and self-em-
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ployment income of the annuitant for a benefit computation
year;

(B) for a benefit computation year which commences after
the date of the separation with respect to which entitlement to
the annuitant’s annuity under this subchapter is based and be-
fore the date as of which such annuitant is treated, under the
preceding sentence, to have attained age 62, the total wages
and self-employment income of such annuitant for such year
shall be deemed to be zero; and

(C) for a benefit computation year after age 21 which pre-
cedes the separation referred to in subparagraph (B), and dur-
ing which the individual did not perform a full year of service,
the total wages and self-employment income of such annuitant
for such year shall be deemed to have been an amount equal
to the product of—

(i) the average total wages of all workers for that year,
multiplied by

(ii) a fraction—
(I) the numerator of which is the total basic pay

of the individual for service performed in the first year
thereafter in which such individual performed a full
year of service; and

(II) the denominator of which is the average total
wages of all workers for the year referred to in sub-
clause (I).

(3) The fraction under this paragraph for any annuitant is a
fraction—

(A) the numerator of which is the annuitant’s total years
of service (rounding a fraction to the nearest whole number,
with 1⁄2 being rounded to the next higher number), not to ex-
ceed the number under subparagraph (B); and

(B) the denominator of which is 40.
(4) For the purpose of this subsection—

(A) the term ‘‘benefit computation year’’ has the meaning
provided in section 215(b)(2)(B)(i) of the Social Security Act;

(B) the term ‘‘average total wages of all workers’’, for a
year, means the average of the total wages, as defined and
computed under section 215(b)(3)(A)(ii)(I) of the Social Security
Act for such year; and

(C) the term ‘‘service’’ does not include military service.
(c) An amount under this section shall, for purposes of section

8467, be treated in the same way as an amount computed under
section 8415.

§ 8421a. Reductions on account of earnings from work per-
formed while entitled to an annuity supplement

(a) The amount of the annuity supplement to which an indi-
vidual is entitled under section 8421 for any month (determined
without regard to subsection (c) of such section) shall be reduced
by the amount of any excess earnings of such individual which are
required to be charged to such supplement for such month, as de-
termined under subsection (b).

(b) The amount of an individual’s excess earnings shall be
charged to months as follows:
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(1)(A) There shall be charged to each month of a year
under subsection (a) an amount equal to the individual’s excess
earnings (as determined under paragraph (2) with respect to
such year), divided by the number of the individual’s supple-
ment entitlement months for such year (as determined under
paragraph (3)).

(B) Notwithstanding subparagraph (A), the amount
charged to a month under subsection (a) may not exceed the
amount of the annuity supplement to which the individual is
entitled under section 8421 for such month (determined with-
out regard to subsection (c) of such section).

(2) The excess earnings based on which reductions under
subsection (a) shall be made with respect to an individual in
a year—

(A) shall be equal to 50 percent of so much of such in-
dividual’s earnings for the immediately preceding year as
exceeds the applicable exempt amount for such preceding
year; but

(B) may not exceed the total amount of the annuity
supplement payments to which such individual was enti-
tled for such preceding year under section 8421 (deter-
mined without regard to subsection (c) of such section, and
without regard to this section).
(3)(A) Subject to subparagraph (B), the number of an indi-

vidual’s supplement entitlement months for a year shall be 12.
(B) The number determined under subparagraph (A) shall

be reduced so as not to include any month after which such in-
dividual ceases to be entitled to an annuity supplement by rea-
son of section 8421(a)(3)(B), relating to cessation of entitlement
upon attaining age 62.

(4)(A) For purposes of this section, and except as provided
in subparagraph (B), the ‘‘earnings’’ and the ‘‘applicable ex-
empt amount’’ of an individual shall be determined in a man-
ner consistent with applicable provisions of section 203 of the
Social Security Act.

(B) For purposes of this section—
(i) in determining the excess earnings of any indi-

vidual, only earnings attributable to periods during which
such individual was entitled to an annuity supplement
under section 8421 shall be considered; and

(ii) any earnings attributable to a period before attain-
ing the applicable retirement age under section 8412(h)
shall not be considered in determining the excess earnings
of an individual who retires under section 8412 (d) or (e),
or section 8414(c).
(5) Notwithstanding paragraphs (1) through (4), the reduc-

tion required by subsection (a) shall be effective with respect
to the annuity supplement payable for each month in the 12-
month period beginning on the first day of the seventh month
after the end of the calendar year in which the excess earnings
were earned.
(c) The Office shall prescribe regulations under which this sec-

tion shall be applied in the case of a reemployed annuitant.



749 Sec. 8422CH. 84 (SUBCH II)—BASIC ANNUITY

§ 8422. Deductions from pay; contributions for other service
(a)(1) The employing agency shall deduct and withhold from

basic pay of each employee and Member a percentage of basic pay
determined in accordance with paragraph (2).

(2) The percentage to be deducted and withheld from basic pay
for any pay period shall be equal to—

(A) the applicable percentage under paragraph (3), minus
(B) the percentage then in effect under section 3101(a) of

the Internal Revenue Code of 1986 (relating to rate of tax for
old-age, survivors, and disability insurance).
(3) The applicable percentage under this paragraph for civilian

service shall be as follows:

Employee ....................................................... 7 ............ January 1, 1987, to
December 31, 1998.

7.25 ....... January 1, 1999, to
December 31, 1999.

7.4 ......... January 1, 2000, to
December 31, 2000.

7 ............ After December 31, 2000.
Congressional employee ............................... 7.5 ......... January 1, 1987, to

December 31, 1998.
7.75 ....... January 1, 1999, to

December 31, 1999.
7.9 ......... January 1, 2000, to

December 31, 2000.
7.5 ......... After December 31, 2000.

Member .......................................................... 7.5 ......... January 1, 1987, to
December 31, 1998.

7.75 ....... January 1, 1999, to
December 31, 1999.

7.9 ......... January 1, 2000, to
December 31, 2000.

8 ............ January 1, 2001, to
December 31, 2002.

7.5 ......... After December 31, 2002.
Law enforcement officer, firefighter, mem-

ber of the Capitol Police, member of the
Supreme Court Police, or air traffic con-
troller.

7.5 ......... January 1, 1987, to
December 31, 1998.

7.75 ....... January 1, 1999, to
December 31, 1999.

7.9 ......... January 1, 2000, to
December 31, 2000.

7.5 ......... After December 31, 2000.
Nuclear materials courier ............................ 7 ............ January 1, 1987, to

October 16, 1998.
7.5 ......... October 17, 1998, to

December 31, 1998.
7.75 ....... January 1, 1999, to

December 31, 1999.
7.9 ......... January 1, 2000, to

December 31, 2000.
7.5 ......... After December 31, 2000.

(b) Each employee or Member is deemed to consent and agree
to the deductions under subsection (a). Notwithstanding any law or
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1 So in original. The margin of this subparagraph probably should be set full measure.

regulation affecting the pay of an employee or Member, payment
less such deductions is a full and complete discharge and acquit-
tance of all claims and demands for regular services during the pe-
riod covered by the payment, except the right to any benefits under
this subchapter, or under subchapter IV or V of this chapter, based
on the service of the employee or Member.

(c) The amounts deducted and withheld under this section
shall be deposited in the Treasury of the United States to the cred-
it of the Fund under such procedures as the Secretary of the Treas-
ury may prescribe.

(d)(1) Under such regulations as the Office may prescribe,
amounts deducted under subsection (a) shall be entered on indi-
vidual retirement records.

(2) Deposit may not be required for days of unused sick leave
credited under section 8415(i).

(e)(1)(A) Except as provided in subparagraph (B), and subject
to paragraph (6), each employee or Member who has performed
military service before the date of the separation on which the enti-
tlement to any annuity under this subchapter, or subchapter V of
this chapter, is based may pay, in accordance with such regulations
as the Office shall issue, to the agency by which the employee is
employed, or, in the case of a Member or a Congressional employee,
to the Secretary of the Senate or the Chief Administrative Officer
of the House of Representatives, as appropriate, an amount equal
to 3 percent of the amount of the basic pay paid under section 204
of title 37 to the employee or Member for each period of military
service after December 1956. The amount of such payments shall
be based on such evidence of basic pay for military service as the
employee or Member may provide, or if the Office determines suffi-
cient evidence has not been so provided to adequately determine
basic pay for military service, such payment shall be based on esti-
mates of such basic pay provided to the Office under paragraph (4).

(B) 1 In any case where military service interrupts cred-
itable civilian service under this subchapter and reemployment
pursuant to chapter 43 of title 38 occurs on or after August 1,
1990, the deposit payable under this paragraph may not exceed
the amount that would have been deducted and withheld
under subsection (a)(1) from basic pay during civilian service
if the employee had not performed the period of military serv-
ice.
(2) Any deposit made under paragraph (1) more than two years

after the later of—
(A) January 1, 1987; or
(B) the date on which the employee or Member making the

deposit first becomes an employee or Member following the pe-
riod of military service for which such deposit is due,

shall include interest on such amount computed and compounded
annually beginning on the date of the expiration of the two-year
period. The interest rate that is applicable in computing interest in
any year under this paragraph shall be equal to the interest rate
that is applicable for such year under section 8334(e).
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(3) Any payment received by an agency, the Secretary of the
Senate, or the Chief Administrative Officer of the House of Rep-
resentatives under this subsection shall be immediately remitted to
the Office for deposit in the Treasury of the United States to the
credit of the Fund.

(4) The Secretary of Defense, the Secretary of Transportation,
the Secretary of Commerce, or the Secretary of Health and Human
Services, as appropriate, shall furnish such information to the Of-
fice as the Office may determine to be necessary for the adminis-
tration of this subsection.

(5) For the purpose of survivor annuities, deposits authorized
by this subsection may also be made by a survivor of an employee
or Member.

(6) The percentage of basic pay under section 204 of title 37
payable under paragraph (1), with respect to any period of military
service performed during—

(A) January 1, 1999, through December 31, 1999, shall be
3.25 percent; and

(B) January 1, 2000, through December 31, 2000, shall be
3.4 percent.
(f)(1) Each employee or Member who has performed service as

a volunteer or volunteer leader under part A of title VIII of the
Economic Opportunity Act of 1964, as a full-time volunteer enrolled
in a program of at least 1 year’s duration under part A, B, or C
of title I of the Domestic Volunteer Service Act of 1973, or as a vol-
unteer or volunteer leader under the Peace Corps Act before the
date of the separation on which the entitlement to any annuity
under this subchapter, or subchapter V of this chapter, is based
may pay, in accordance with such regulations as the Office of Per-
sonnel Management shall issue, an amount equal to 3 percent of
the readjustment allowance paid to the employee or Member under
title VIII of the Economic Opportunity Service Act of 1964 or sec-
tion 5(c) or 6(1) of the Peace Corps Act or the stipend paid to the
employee or Member under part A, B, or C of title I of the Domes-
tic Volunteer Service Act of 1973, for each period of service as such
a volunteer or volunteer leader. This paragraph shall be subject to
paragraph (4).

(2) Any deposit made under paragraph (1) more than 2 years
after the later of—

(A) October 1, 1993, or
(B) the date on which the employee or Member making the

deposit first becomes an employee or Member,
shall include interest on such amount computed and compounded
annually beginning on the date of the expiration of the 2-year pe-
riod. The interest rate that is applicable in computing interest in
any year under this paragraph shall be equal to the interest rate
that is applicable for such year under section 8334(e).

(3) The Director of the Peace Corps and the Chief Executive
Officer of the Corporation for National and Community Service
shall furnish such information to the Office of Personnel Manage-
ment as the Office may determine to be necessary for the adminis-
tration of this subsection.
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(4) The percentage of the readjustment allowance or stipend
(as the case may be) payable under paragraph (1), with respect to
any period of volunteer service performed during—

(A) January 1, 1999, through December 31, 1999, shall be
3.25 percent; and

(B) January 1, 2000, through December 31, 2000, shall be
3.4 percent.
(g) A Member who has served in a position in the executive

branch for which the rate of basic pay was reduced for the duration
of the service of the Member to remove the impediment to the ap-
pointment of the Member imposed by article I, section 6, clause 2
of the Constitution, or the survivor of such a Member, may deposit
to the credit of the Fund an amount equal to the difference be-
tween the amount deducted from the basic pay of the Member dur-
ing that period of service and the amount that would have been de-
ducted if the rate of basic pay which would otherwise have been
in effect during that period had been in effect, plus interest com-
puted under section 8334(e).

(h) No deposit may be made with respect to service credited
under section 8411(b)(6).

§ 8423. Government contributions
(a)(1) Each employing agency having any employees or Mem-

bers subject to section 8422(a) shall contribute to the Fund an
amount equal to the sum of—

(A) the product of—
(i) the normal-cost percentage, as determined for em-

ployees (other than employees covered by subparagraph
(B)), multiplied by

(ii) the aggregate amount of basic pay payable by the
agency, for the period involved, to employees (under clause
(i)) who are within such agency; and
(B) the product of—

(i) the normal-cost percentage, as determined for
Members, Congressional employees, law enforcement offi-
cers, members of the Supreme Court Police, firefighters,
nuclear materials couriers, air traffic controllers, military
reserve technicians, and employees under sections 302 and
303 of the Central Intelligence Agency Retirement Act,
multiplied by

(ii) the aggregate amount of basic pay payable by the
agency, for the period involved, to employees and Members
(under clause (i)) who are within such agency.

(2) In determining any normal-cost percentage to be applied
under this subsection, amounts provided for under section 8422
shall be taken into account.

(3) Contributions under this subsection shall be paid—
(A) in the case of law enforcement officers, members of the

Supreme Court Police, firefighters, nuclear materials couriers,
air traffic controllers, military reserve technicians, and other
employees, from the appropriation or fund used to pay such
law enforcement officers, members of the Supreme Court Po-
lice, firefighters, air traffic controllers, military reserve techni-
cians, or other employees, respectively;
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(B) in the case of elected officials, from an appropriation
or fund available for payment of other salaries of the same of-
fice or establishment; and

(C) in the case of employees of the legislative branch paid
by the Chief Administrative Officer of the House of Represent-
atives, from the applicable accounts of the House of Represent-
atives.
(4) A contribution to the Fund under this subsection shall be

deposited under such procedures as the Comptroller General of the
United States may prescribe.

(b)(1) The Office shall compute—
(A) the amount of the supplemental liability of the Fund

with respect to individuals other than those to whom subpara-
graph (B) relates, and

(B) the amount of the supplemental liability of the Fund
with respect to current or former employees of the United
States Postal Service (and the Postal Rate Commission) and
their survivors;

as of the close of each fiscal year beginning after September 30,
1987.

(2) The amount of any supplemental liability computed under
paragraph (1)(A) or (1)(B) shall be amortized in 30 equal annual in-
stallments, with interest computed at the rate used in the most re-
cent valuation of the System.

(3) At the end of each fiscal year, the Office shall notify—
(A) the Secretary of the Treasury of the amount of the in-

stallment computed under this subsection for such year with
respect to individuals under paragraph (1)(A); and

(B) the Postmaster General of the United States of the
amount of the installment computed under this subsection for
such year with respect to individuals under paragraph (1)(B).
(4)(A) Before closing the accounts for a fiscal year, the Sec-

retary of the Treasury shall credit to the Fund, as a Government
contribution, out of any money in the Treasury of the United States
not otherwise appropriated, the amount under paragraph (3)(A) for
such year.

(B) Upon receiving notification under paragraph (3)(B), the
United States Postal Service shall pay the amount specified in such
notification to the Fund.

(5) For the purpose of carrying out paragraph (1) with respect
to any fiscal year, the Office may—

(A) require the Board of Actuaries of the Civil Service Re-
tirement System to make actuarial determinations and valu-
ations, make recommendations, and maintain records in the
same manner as provided in section 8347(f); and

(B) use the latest actuarial determinations and valuations
made by such Board of Actuaries.
(c) Under regulations prescribed by the Office, the head of an

agency may request reconsideration of any amount determined to
be payable with respect to such agency under subsection (a) or (b).
Any such request shall be referred to the Board of Actuaries of the
Civil Service Retirement System. The Board of Actuaries shall re-
view the computations of the Office and may make any adjustment
with respect to any such amount which the Board determines ap-
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propriate. A determination by the Board of Actuaries under this
subsection shall be final.

§ 8424. Lump-sum benefits; designation of beneficiary; order
of precedence

(a) Subject to subsection (b), an employee or Member who—
(1)(A) is separated from the service for at least 31 consecu-

tive days; or
(B) is transferred to a position in which the individual is

not subject to this chapter and remains in such a position for
at least 31 consecutive days;

(2) files an application with the Office for payment of the
lump-sum credit;

(3) is not reemployed in a position in which the individual
is subject to this chapter at the time of filing the application;
and

(4) will not become eligible to receive an annuity within 31
days after filing the application;

is entitled to be paid the lump-sum credit. Except as provided in
section 8420a, payment of the lump-sum credit to an employee or
Member voids all annuity rights under this subchapter, and sub-
chapters IV and V of this chapter, based on the service on which
the lump-sum credit is based.

(b)(1)(A) Payment of the lump-sum credit under subsection (a)
may be made only if the spouse, if any, and any former spouse of
the employee or Member are notified of the employee or Member’s
application.

(B) The Office shall prescribe regulations under which the
lump-sum credit shall not be paid without the consent of a spouse
or former spouse of the employee or Member where the Office has
received such additional information or documentation as the Office
may require that—

(i) a court order bars payment of the lump-sum credit in
order to preserve the court’s ability to award an annuity under
section 8445 or 8467; or

(ii) payment of the lump-sum credit would extinguish the
entitlement of the spouse or former spouse, under a court order
on file with the Office, to a survivor annuity under section
8445 or to any portion of an annuity under section 8467.
(2)(A) Notification of a spouse or former spouse under this sub-

section shall be made in accordance with such requirements as the
Office shall by regulation prescribe.

(B) Under the regulations, the Office may provide that para-
graph (1)(A) may be waived with respect to a spouse or former
spouse if the employee or Member establishes to the satisfaction of
the Office that the whereabouts of such spouse or former spouse
cannot be determined.

(3) The Office shall prescribe regulations under which this sub-
section shall be applied in any case in which the Office receives two
or more orders or decrees referred to in paragraph (1)(B)(i).

(c) Under regulations prescribed by the Office, an employee or
Member, or a former employee or Member, may designate one or
more beneficiaries under this section.
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(d) Lump-sum benefits authorized by subsections (e) through
(g) shall be paid to the individual or individuals surviving the em-
ployee or Member and alive at the date title to the payment arises
in the following order of precedence, and the payment bars recov-
ery by any other individual:

First, to the beneficiary or beneficiaries designated by the
employee or Member in a signed and witnessed writing re-
ceived in the Office before the death of such employee or Mem-
ber. For this purpose, a designation, change, or cancellation of
beneficiary in a will or other document not so executed and
filed has no force or effect.

Second, if there is no designated beneficiary, to the widow
or widower of the employee or Member.

Third, if none of the above, to the child or children of the
employee or Member and descendants of deceased children by
representation.

Fourth, if none of the above, to the parents of the em-
ployee or Member or the survivor of them.

Fifth, if none of the above, to the duly appointed executor
or administrator of the estate of the employee or Member.

Sixth, if none of the above, to such other next of kin of the
employee or Member as the Office determines to be entitled
under the laws of the domicile of the employee or Member at
the date of death of the employee or Member.

For the purpose of this subsection, ‘‘child’’ includes a natural child
and an adopted child, but does not include a stepchild.

(e) If an employee or Member, or former employee or Member,
dies—

(1) without a survivor, or
(2) with a survivor or survivors and the right of all sur-

vivors under subchapter IV terminates before a claim for sur-
vivor annuity under such subchapter is filed,

the lump-sum credit shall be paid.
(f) If all annuity rights under this chapter (other than under

subchapter III of this chapter) based on the service of a deceased
employee or Member terminate before the total annuity paid equals
the lump-sum credit, the difference shall be paid.

(g) If an annuitant dies, annuity accrued and unpaid shall be
paid.

(h) Annuity accrued and unpaid on the termination, except by
death, of the annuity of an annuitant or survivor shall be paid to
that individual. Annuity accrued and unpaid on the death of a sur-
vivor shall be paid in the following order of precedence, and the
payment bars recovery by any other person:

First, to the duly appointed executor or administrator of
the estate of the survivor.

Second, if there is no executor or administrator, payment
may be made, after 30 days from the date of death of the sur-
vivor, to such next of kin of the survivor as the Office deter-
mines to be entitled under the laws of the domicile of the sur-
vivor at the date of death.
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§ 8425. Mandatory separation
(a) An air traffic controller who is otherwise eligible for imme-

diate retirement under section 8412(e) shall be separated from the
service on the last day of the month in which that air traffic con-
troller becomes 56 years of age or completes 20 years of service if
then over that age. The Secretary, under such regulations as the
Secretary may prescribe, may exempt a controller having excep-
tional skills and experience as a controller from the automatic sep-
aration provisions of this subsection until that controller becomes
61 years of age. The Secretary shall notify the controller in writing
of the date of separation at least 60 days before that date. Action
to separate the controller is not effective, without the consent of
the controller, until the last day of the month in which the 60-day
notice expires.

(b) A law enforcement officer, firefighter, or nuclear materials
courier who is otherwise eligible for immediate retirement under
section 8412(d) shall be separated from the service on the last day
of the month in which that law enforcement officer, firefighter, or
nuclear materials courier, as the case may be, becomes 57 years of
age or completes 20 years of service if then over that age. If the
head of the agency judges that the public interest so requires, that
agency head may exempt such an employee from automatic separa-
tion under this subsection until that employee becomes 60 years of
age. The employing office shall notify the employee in writing of
the date of separation at least 60 days before that date. Action to
separate the employee is not effective, without the consent of the
employee, until the last day of the month in which the 60-day no-
tice expires.

(c) A member of the Capitol Police who is otherwise eligible for
immediate retirement under section 8412(d) shall be separated
from the service on the last day of the month in which such mem-
ber becomes 57 years of age or completes 20 years of service if then
over that age. The Capitol Police Board, when in its judgment the
public interest so requires, may exempt such a member from auto-
matic separation under this subsection until that member becomes
60 years of age. The Board shall notify the member in writing of
the date of separation at least 60 days before that date. Action to
separate the member is not effective, without the consent of the
member, until the last day of the month in which the 60-day notice
expires.

(d) A member of the Supreme Court Police who is otherwise el-
igible for immediate retirement under section 8412(d) shall be sep-
arated from the service on the last day of the month in which such
member becomes 57 years of age or completes 20 years of service
if then over that age. The Marshal of the Supreme Court of the
United States, when in his judgment the public interest so re-
quires, may exempt such a member from automatic separation
under this subsection until that member becomes 60 years of age.
The Marshal shall notify the member in writing of the date of sepa-
ration at least 60 days before the date. Action to separate the mem-
ber is not effective, without the consent of the member, until the
last day of the month in which the 60-day notice expires.
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(e) The President, by Executive order, may exempt an em-
ployee (other than a member of Capitol Police or Supreme Court
Police) from automatic separation under this section if the Presi-
dent determines the public interest so requires.
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§ 8431. Certain transfers to be treated as a separation
(a) For purposes of this subchapter, separation from Govern-

ment employment includes a transfer from a position that is sub-
ject to one of the retirement systems described in subsection (b) to
a position that is not subject to any of them.

(b) The retirement systems described in this subsection are—
(1) the retirement system under this chapter;
(2) the retirement system under subchapter III of chapter

83; and
(3) any other retirement system under which individuals

may contribute to the Thrift Savings Fund through
withholdings from pay.

§ 8432. Contributions
(a)(1) An employee or Member may contribute to the Thrift

Savings Fund in any pay period, pursuant to an election under
subsection (b), an amount not to exceed the maximum percentage
of such employee’s or Member’s basic pay for such pay period allow-
able under paragraph (2). Contributions under this subsection pur-
suant to such an election shall, with respect to each pay period for
which such election remains in effect, be made in accordance with
a program of regular contributions provided in regulations pre-
scribed by the Executive Director.

(2) The maximum percentage allowable under this paragraph
shall be determined in accordance with the following table:
In the case of a pay period beginning in fiscal year: The maximum

percentage
allowable is:

2001 .................................................................................................................. 11
2002 .................................................................................................................. 12
2003 .................................................................................................................. 13
2004 .................................................................................................................. 14
2005 .................................................................................................................. 15
2006 or thereafter ........................................................................................... 100.

(3) Notwithstanding any limitation under this subsection, an
eligible participant (as defined by section 414(v) of the Internal
Revenue Code of 1986) may make such additional contributions to
the Thrift Savings Fund as are permitted by such section 414(v)
and regulations of the Executive Director consistent therewith.

(b)(1)(A) The Executive Director shall prescribe regulations
under which employees and Members shall be afforded a reason-
able period every 6 months to elect to make contributions under
subsection (a), to modify the amount to be contributed under such
subsection, or to terminate such contributions. An election to make
such contributions shall remain in effect until modified or termi-
nated.
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(B) The amount to be contributed pursuant to an election
under subparagraph (A) (or any election allowable by virtue of
paragraph (4)) shall be the percentage of basic pay or amount des-
ignated by the employee or Member.

(2) Under the regulations—
(A) an employee or Member who has not previously been

eligible to make an election under this subsection shall not be-
come so eligible until the second period (described in para-
graph (1)) beginning after the date of commencing service as
an employee or Member;

(B) an employee or Member whose appointment or election
to a position or office in the Federal Government follows a pre-
vious period of service during which that individual met the re-
quirements of subparagraph (A) shall be eligible to make an
election under this subsection notwithstanding any period of
separation;

(C) an employee or Member who elects under subpara-
graph (D) to terminate contributions shall not again become el-
igible to make an election under this subsection until the sec-
ond period (described in paragraph (1)) commencing after the
election to terminate; and

(D) an election to terminate may be made under this sub-
paragraph at any time other than during a period afforded
under paragraph (1).
(3) An employee or Member who elects to become subject to

this chapter under section 301 of the Federal Employees’ Retire-
ment System Act of 1986 may make the first election for the pur-
pose of subsection (a) during the period prescribed for such purpose
by the Executive Director. The period prescribed by the Executive
Director shall commence on the date on which the employee or
Member makes the election to become subject to this chapter.

(4) The Executive Director shall prescribe such regulations as
may be necessary to carry out the following:

(A) Notwithstanding subparagraph (A) of paragraph (2), an
employee or Member described in such subparagraph shall be
afforded a reasonable opportunity to first make an election
under this subsection beginning on the date of commencing
service or, if that is not administratively feasible, beginning on
the earliest date thereafter that such an election becomes ad-
ministratively feasible, as determined by the Executive Direc-
tor.

(B) An employee or Member described in subparagraph (B)
of paragraph (2) shall be afforded a reasonable opportunity to
first make an election under this subsection (based on the ap-
pointment or election described in such subparagraph) begin-
ning on the date of commencing service pursuant to such ap-
pointment or election or, if that is not administratively fea-
sible, beginning on the earliest date thereafter that such an
election becomes administratively feasible, as determined by
the Executive Director.

(C) Notwithstanding the preceding provisions of this para-
graph, contributions under paragraphs (1) and (2) of subsection
(c) shall not be payable with respect to any pay period before
the earliest pay period for which such contributions would oth-
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erwise be allowable under this subsection if this paragraph
had not been enacted.

(D) Sections 8351(a)(2), 8440a(a)(2), 8440b(a)(2),
8440c(a)(2), and 8440d(a)(2) shall be applied in a manner con-
sistent with the purposes of subparagraphs (A) and (B), to the
extent those subparagraphs can be applied with respect there-
to.

(E) Nothing in this paragraph shall affect paragraph (3).
(c)(1)(A) At the time prescribed by the Executive Director, but

no later than 12 days after the end of the pay period that includes
the first date on which an employee or Member may make con-
tributions under subsection (a) (without regard to whether the em-
ployee or Member has elected to make such contributions during
such pay period), and within such time as the Executive Director
may prescribe with respect to succeeding pay periods (but no later
than 12 days after the end of each such pay period), the employing
agency shall contribute to the Thrift Savings Fund for the benefit
of such employee or Member the amount equal to 1 percent of the
basic pay paid of such employee or Member for such pay period.

(B) In the case of each employee or Member who is an em-
ployee or Member on January 1, 1987, and continues as an em-
ployee or Member without a break in service through April 1, 1987,
the employing agency shall contribute to the Thrift Savings Fund
for the benefit of such employee or Member the amount equal to
1 percent of the total basic pay paid to such employee or Member
for that period of service.

(C) If an employee or Member—
(i) is an employee or Member on January 1, 1987;
(ii) separates from Government employment before April 1,

1987; and
(iii) before separation, completes the number of years of ci-

vilian service applicable to such employee or Member under
subparagraph (A) or (B) of subsection (g)(2),

the employing agency shall contribute to the Thrift Savings Fund
for the benefit of such employee or Member the amount equal to
1 percent of the total basic pay paid to such employee or Member
for service performed on or after January 1, 1987, and before the
date of the separation.

(2)(A) In addition to contributions made under paragraph (1),
the employing agency of an employee or Member who contributes
to the Thrift Savings Fund under subsection (a) for any pay period
shall make a contribution to the Thrift Savings Fund for the ben-
efit of such employee or Member. The employing agency’s contribu-
tion shall be made within such time as the Executive Director may
prescribe, but no later than 12 days after the end of each such pay
period.

(B) The amount contributed under subparagraph (A) by an em-
ploying agency with respect to a contribution of an employee or
Member during any pay period shall be the amount equal to the
sum of—

(i) such portion of the total amount of the employee’s or
Member’s contribution as does not exceed 3 percent of such em-
ployee’s or Member’s basic pay for such period; and
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(ii) one-half of such portion of the amount of the employ-
ee’s or Member’s contribution as exceeds 3 percent, but does
not exceed 5 percent, of such employee’s or Member’s basic pay
for such pay period.
(C) Notwithstanding subparagraph (B), the amount contributed

under subparagraph (A) by an employing agency with respect to
any contribution made by an employee or Member during any pay
period which begins after the date on which such employee or
Member makes an election under subsection (b)(4) and before July
1, 1987, shall be the amount equal to the sum of—

(i) two times such portion of the total amount of the em-
ployee’s or Member’s contribution as does not exceed 3 percent
of such employee’s or Member’s basic pay for such pay period;
and

(ii) such portion of the total amount of the employee’s or
Member’s contributions as exceeds 3 percent, but does not ex-
ceed 5 percent, of such employee’s or Member’s basic pay for
such pay period.
(3)(A) There shall be contributed to the Thrift Savings Fund on

behalf of each employee or Member described in subparagraph (B)
the amount determined under subparagraph (C).

(B) An employee or Member referred to in subparagraph (A) is
an employee or Member who—

(i) is an employee or Member on January 1, 1987;
(ii) has creditable service described in section 8411(b)(2) of

this title; and
(iii) has not received a refund of the amount of the retire-

ment deductions made with respect to such service under sec-
tion 204 of the Federal Employees’ Retirement Contribution
Temporary Adjustment Act of 1983.
(C) The amount referred to in subparagraph (A) in the case of

an employee or Member is equal to the sum of—
(i) 1 percent of the total basic pay paid to such employee

or Member for service described in section 8411(b)(2) of this
title; and

(ii) interest on such amount computed with respect to such
service in the manner provided in paragraphs (2) and (3) of
section 8334(e) of this title.
(D) The Secretary of the Treasury shall credit to the Thrift

Savings Fund, out of any sums in the Treasury not otherwise ap-
propriated, the amounts determined by the Director to be necessary
to carry out this paragraph.

(d) Notwithstanding any other provision of this section, no con-
tribution may be made under this section for any year to the extent
that such contribution, when added to prior contributions for such
year, exceeds any limitation under section 415 of the Internal Rev-
enue Code of 1986. However, no contribution made under sub-
section (c)(3) shall be subject to, or taken into account, for purposes
of the preceding sentence.

(e) The sums required to be contributed to the Thrift Savings
Fund by an employing agency under subsection (c) for the benefit
of an employee or Member shall be paid from the appropriation or
fund available to such agency for payment of salaries of the
employee’s or Member’s office or establishment. When an employee
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or Member in the legislative branch is paid by the Chief Adminis-
trative Officer of the House of Representatives, the Chief Adminis-
trative Officer may pay from the applicable accounts of the House
of Representatives the contribution that otherwise would be con-
tributed from the appropriation or fund used to pay the employee
or Member.

(f) Amounts contributed by an employee or Member under sub-
section (a) and amounts contributed with respect to such employee
or Member under subsection (c) shall be deposited in the Thrift
Savings Fund to the credit of that employee’s or Member’s account
in accordance with such procedures as the Secretary of the Treas-
ury may, in consultation with the Executive Director, prescribe in
regulations.

(g)(1) Except as otherwise provided in this subsection, all con-
tributions made under this section shall be fully nonforfeitable
when made.

(2) Contributions made for the benefit of an employee under
subsection (c)(1) and all earnings attributable to such contributions
shall be forfeited if the employee separates from Government em-
ployment before completing—

(A) 2 years of civilian service in the case of an employee
who, at the time of separation, is serving in—

(i) a position in the Senior Executive Service as a non-
career appointee (as defined in section 3132(a)(7) of this
title);

(ii) a position listed in section 5312, 5313, 5314, 5315,
or 5316 of this title or a position placed in level IV or V
of the Executive Schedule under section 5317 of this title;
or

(iii) a position in the Executive branch which is ex-
cepted from the competitive service by the Office by reason
of the confidential and policy-determining character of the
position; or
(B) 3 years of civilian service in the case of an employee

who is not serving in a position described in subparagraph (A)
at the time of separation.
(3) Contributions made for the benefit of a Member or Congres-

sional employee under subsection (c)(1) and all earnings attrib-
utable to such contributions shall be forfeited if the Member or
Congressional employee separates from Government employment
before completing 2 years of civilian service.

(4) Nothing in paragraph (2) or (3) shall cause the forfeiture
of any contributions made for the benefit of an employee, Member,
or Congressional employee under subsection (c)(1), or any earnings
attributable thereto, if such employee, Member, or Congressional
employee is not separated from Government employment as of date
of death.

(5) Notwithstanding any other provision of law, contributions
made by the Government for the benefit of an employee or Member
under subsection (c), and all earnings attributable to such contribu-
tions, shall be forfeited if the annuity of the employee or Member,
or that of a survivor or beneficiary, is forfeited under subchapter
II of chapter 83.
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(h) No transfers or contributions may be made to the Thrift
Savings Fund except as provided in this chapter or section 8351 of
this title.

(i)(1) This subsection applies to any employee—
(A) to whom section 8432b applies; and
(B) who, during the period of such employee’s absence from

civilian service (as referred to in section 8432b(b)(2)(B))—
(i) is eligible to make an election described in sub-

section (b)(1); or
(ii) would be so eligible but for having either elected

to terminate individual contributions to the Thrift Savings
Fund within 2 months before commencing military service
or separated in order to perform military service.

(2) The Executive Director shall prescribe regulations to ensure
that any employee to whom this subsection applies shall, within a
reasonable time after being restored or reemployed (in the manner
described in section 8432b(a)(2)), be afforded the opportunity to
make, for purposes of this section, any election which would be al-
lowable during a period described in subsection (b)(1)(A).

(j)(1) For the purpose of this subsection—
(A) the term ‘‘eligible rollover distribution’’ has the mean-

ing given such term by section 402(c)(4) of the Internal Rev-
enue Code of 1986; and

(B) the term ‘‘qualified trust’’ has the meaning given such
term by section 402(c)(8) of the Internal Revenue Code of 1986.
(2) An employee or Member may contribute to the Thrift Sav-

ings Fund an eligible rollover that a qualified trust could accept
under the Internal Revenue Code of 1986. A contribution made
under this subsection shall be made in the form described in sec-
tion 401(a)(31) of the Internal Revenue Code of 1986. In the case
of an eligible rollover distribution, the maximum amount trans-
ferred to the Thrift Savings Fund shall not exceed the amount
which would otherwise have been included in the employee’s or
Member’s gross income for Federal income tax purposes.

(3) The Executive Director shall prescribe regulations to carry
out this subsection.

§ 8432a. Payment of lost earnings
(a)(1) The Executive Director shall prescribe regulations under

which an employing agency shall be required to pay to the Thrift
Savings Fund amounts representing lost earnings resulting from
errors (including errors of omission) made by such agency in car-
rying out this subchapter, subject to paragraph (2).

(2) If the error involves an employing agency’s failure to deduct
from basic pay contributions (in whole or in part) on behalf of an
individual in accordance with section 8432(a), the regulations shall
not provide for the payment of any lost earnings which would be
attributable to—

(A) the contributions that the agency failed to deduct from
basic pay in accordance with section 8432(a); or

(B) any related contributions under section 8432(c)(2) that
the employing agency is not required (by statute or otherwise)
to make up.
(b) The regulations—
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(1) shall include—
(A) procedures for computing lost earnings; and
(B) procedures under which amounts paid to the Thrift

Savings Fund under this section shall be credited to appro-
priate accounts;
(2) may provide for exceptions from the requirements of

this section to the extent that correction of an error is not ad-
ministratively feasible;

(3) may require an employing agency to reimburse the
Thrift Savings Fund for costs incurred by the Thrift Savings
Fund in implementing corrections of employing agency errors
under this section; and

(4) may include such other provisions as the Executive Di-
rector determines appropriate to carry out this section.
(c) Any amounts required to be paid by an employing agency

under this section shall be paid from the appropriation or fund
available to the employing agency for payment of salaries of the
participant’s office or establishment. If a participant in the legisla-
tive branch is paid by the Chief Administrative Officer of the
House of Representatives, the Chief Administrative Officer may
pay from the applicable accounts of the House of Representatives
the amount required to be paid to correct errors relating to the
Thrift Savings Fund that otherwise would be paid from the appro-
priation or fund used to pay the participant.

§ 8432b. Contributions of persons who perform military
service

(a) This section applies to any employee who—
(1) separates or enters leave-without-pay status in order to

perform military service; and
(2) is subsequently restored to or reemployed in a position

which is subject to this chapter, pursuant to chapter 43 of title
38.
(b)(1) Each employee to whom this section applies may con-

tribute to the Thrift Savings Fund, in accordance with this sub-
section, an amount not to exceed the amount described in para-
graph (2).

(2) The maximum amount which an employee may contribute
under this subsection is equal to—

(A) the contributions under section 8432(a) which would
have been made, over the period beginning on date of separa-
tion or commencement of leave-without-pay status (as applica-
ble) and ending on the day before the date of restoration or re-
employment (as applicable); reduced by

(B) any contributions under section 8432(a) or 8440e 1 ac-
tually made by such employee over the period described in sub-
paragraph (A).
(3) Contributions under this subsection—

(A) shall be made at the same time and in the same man-
ner as would any contributions under section 8432(a);
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(B) shall be made over the period of time specified by the
employee under paragraph (4)(B); and

(C) shall be in addition to any contributions then actually
being made under section 8432(a).
(4) The Executive Director shall prescribe the time, form, and

manner in which an employee may specify—
(A) the total amount such employee wishes to contribute

under this subsection with respect to any particular period re-
ferred to in paragraph (2)(B); and

(B) the period of time over which the employee wishes to
make contributions under this subsection.

The employing agency may place a maximum limit on the period
of time referred to in subparagraph (B), which cannot be shorter
than two times the period referred to in paragraph (2)(B) and not
longer than four times such period.

(c)(1) If an employee makes contributions under subsection (b),
the employing agency shall make contributions to the Thrift Sav-
ings Fund on such employee’s behalf—

(A) in the same manner as would be required under sec-
tion 8432(c)(2) if the employee contributions were being made
under section 8432(a); and

(B) disregarding any contributions then actually being
made under section 8432(a) and any agency contributions re-
lating thereto.
(2) An employee to whom this section applies is entitled to

have contributed to the Thrift Savings Fund on such employee’s be-
half an amount equal to—

(A) the total contributions to which that individual would
have been entitled under section 8432(c)(2), based on the
amounts contributed by such individual under section 8440e
(other than under subsection (d)(2) thereof) with respect to the
period referred to in subsection (b)(2)(B), if those amounts had
been contributed by such individual under section 8432(a); re-
duced by

(B) any contributions actually made on such employee’s be-
half under section 8432(c)(2) (including pursuant to an agree-
ment under section 211(d) of title 37) with respect to the period
referred to in subsection (b)(2)(B).
(d) An employee to whom this section applies is entitled to

have contributed to the Thrift Savings Fund on such employee’s be-
half an amount equal to—

(1) 1 percent of such employee’s basic pay (as determined
under subsection (e)) for the period referred to in subsection
(b)(2)(B); reduced by

(2) any contributions actually made on such employee’s be-
half under section 8432(c)(1) with respect to the period referred
to in subsection (b)(2)(B).
(e) For purposes of any computation under this section, an em-

ployee shall, with respect to the period referred to in subsection
(b)(2)(B), be considered to have been paid at the rate which would
have been payable over such period had such employee remained
continuously employed in the position which such employee last
held before separating or entering leave-without-pay status to per-
form military service.
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(f)(1) The employing agency may be required to pay lost earn-
ings on contributions made pursuant to subsections (c) and (d).
Such earnings, if required, shall be calculated retroactively to the
date the contribution would have been made had the employee not
separated or entered leave without pay status to perform military
service.

(2) Procedures for calculating and crediting the earnings pay-
able pursuant to paragraph (1) shall be prescribed by the Executive
Director.

(g) Amounts paid under subsection (c), (d), or (f) shall be
paid—

(1) by the agency to which the employee is restored or in
which such employee is reemployed;

(2) from the same source as would be the case under sec-
tion 8432(e) with respect to sums required under section
8432(c); and

(3) within the time prescribed by the Executive Director.
(h)(1) For purposes of section 8432(g), in the case of an em-

ployee to whom this section applies—
(A) a separation from civilian service in order to perform

the military service on which the employee’s restoration or re-
employment rights are based shall be disregarded; and

(B) such employee shall be credited with a period of civil-
ian service equal to the period referred to in subsection
(b)(2)(B).
(2)(A) An employee to whom this section applies may elect, for

purposes of section 8433(d), or paragraph (1) or (2) of section
8433(h), as the case may be, to have such employee’s separation
(described in subsection (a)(1)) treated as if it had never occurred.

(B) An election under this paragraph shall be made within
such period of time after restoration or reemployment (as the case
may be) and otherwise in such manner as the Executive Director
prescribes.

(i) The Executive Director shall prescribe regulations to carry
out this section.

§ 8432c. Contributions of certain persons reemployed after
service with international organizations

(a) In this section, the term ‘‘covered person’’ means any person
who—

(1) transfers from a position of employment covered by
chapter 83 or 84 or subchapter I or II of chapter 8 of 1 the For-
eign Service Act of 1980 to a position of employment with an
international organization pursuant to section 3582;

(2) pursuant to section 3582 elects to retain coverage,
rights, and benefits under any system established by law for
the retirement of persons during the period of employment
with the international organization and currently deposits the
necessary deductions in payment for such coverage, rights, and
benefits in the system’s fund; and

(3) is reemployed pursuant to section 3582(b) to a position
covered by chapter 83 or 84 or subchapter I or II of chapter
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1 So in law. Probably should read ‘‘chapter 8 of title I of the Foreign Service Act of 1980’’.

8 of 1 the Foreign Service Act of 1980 after separation from the
international organization.
(b)(1) Each covered person may contribute to the Thrift Sav-

ings Fund, in accordance with this subsection, an amount not to ex-
ceed the amount described in paragraph (2).

(2) The maximum amount which a covered person may con-
tribute under paragraph (1) is equal to—

(A) the total amount of all contributions under section
8351(b)(2) or 8432(a), as applicable, which the person would
have made over the period beginning on the date of transfer
of the person (as described in subsection (a)(1)) and ending on
the day before the date of reemployment of the person (as de-
scribed in subsection (a)(3)), minus

(B) the total amount of all contributions, if any, under sec-
tion 8351(b)(2) or 8432(a), as applicable, actually made by the
person over the period described in subparagraph (A).
(3) Contributions under paragraph (1)—

(A) shall be made at the same time and in the same man-
ner as would any contributions under section 8351(b)(2) or
8432(a), as applicable;

(B) shall be made over the period of time specified by the
person under paragraph (4)(B); and

(C) shall be in addition to any contributions actually being
made by the person during that period under section 8351(b)(2)
or 8432(a), as applicable.
(4) The Executive Director shall prescribe the time, form, and

manner in which a covered person may specify—
(A) the total amount the person wishes to contribute with

respect to any period described in paragraph (2)(A); and
(B) the period of time over which the covered person wish-

es to make contributions under this subsection.
(c) If a covered person who makes contributions under section

8432(a) makes contributions under subsection (b), the agency em-
ploying the person shall make those contributions to the Thrift
Savings Fund on the person’s behalf in the same manner as con-
tributions are made for an employee described in section 8432b(a)
under sections 8432b(c), 8432b(d), and 8432b(f). Amounts paid
under this subsection shall be paid in the same manner as
amounts are paid under section 8432b(g).

(d) For purposes of any computation under this section, a cov-
ered person shall, with respect to the period described in subsection
(b)(2)(A), be considered to have been paid at the rate which would
have been payable over such period had the person remained con-
tinuously employed in the position that the person last held before
transferring to the international organization.

(e) For purposes of section 8432(g), a covered person shall be
credited with a period of civilian service equal to the period begin-
ning on the date of transfer of the person (as described in sub-
section (a)(1)) and ending on the day before the date of reemploy-
ment of the person (as described in subsection (a)(3)).

(f) The Executive Director shall prescribe regulations to carry
out this section.
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§ 8433. Benefits and election of benefits
(a) An employee or Member who separates from Government

employment is entitled to the amount of the balance in the
employee’s or Member’s account (except for the portion of such
amount forfeited under section 8432(g) of this title, if any) as pro-
vided in this section.

(b) Subject to section 8435 of this title, any employee or Mem-
ber who separates from Government employment is entitled and
may elect to withdraw from the Thrift Savings Fund the balance
of the employee’s or Member’s account as—

(1) an annuity;
(2) a single payment;
(3) 2 or more substantially equal payments to be made not

less frequently than annually; or
(4) any combination of payments as provided under para-

graphs (1) through (3) as the Executive Director may prescribe
by regulation.
(c)(1) In addition to the right provided under subsection (b) to

withdraw the balance of the account, an employee or Member who
separates from Government service and who has not made a with-
drawal under subsection (h)(1)(A) may make one withdrawal of any
amount as a single payment in accordance with subsection (b)(2)
from the employee’s or Member’s account.

(2) An employee or Member may request that the amount
withdrawn from the Thrift Savings Fund in accordance with sub-
section (b)(2) be transferred to an eligible retirement plan.

(3) The Executive Director shall make each transfer elected
under paragraph (2) directly to an eligible retirement plan or plans
(as defined in section 402(c)(8) of the Internal Revenue Code of
1986) identified by the employee, Member, former employee, or
former Member for whom the transfer is made.

(4) A transfer may not be made for an employee, Member,
former employee, or former Member under paragraph (2) until the
Executive Director receives from that individual the information re-
quired by the Executive Director specifically to identify the eligible
retirement plan or plans to which the transfer is to be made.

(d)(1) Subject to paragraph (3) and subsections (a) and (c) of
section 8435 of this title, an employee or Member may change an
election previously made under this subchapter.

(2) A former employee or Member may not change an election
under this section on or after the date on which a payment is made
in accordance with such election or, in the case of an election to re-
ceive an annuity, the date on which an annuity contract is pur-
chased to provide for the annuity elected by the former employee
or Member.

(e) If an employee or Member (or former employee or Member)
dies without having made an election under this section or after
having elected an annuity under this section but before making an
election under section 8434 of this title, an amount equal to the
value of that individual’s account (as of death) shall, subject to any
decree, order, or agreement referred to in section 8435(c)(2) of this
title be paid in a manner consistent with section 8424(d) of this
title.
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(f)(1) Notwithstanding subsection (b), if an employee or Mem-
ber separates from Government employment, and such employee’s
or Member’s nonforfeitable account balance is less than an amount
that the Executive Director prescribes by regulation, the Executive
Director shall pay the nonforfeitable account balance to the partici-
pant in a single payment, unless an election under section
8432b(h)(2) is made to treat such separation for purposes of this
paragraph as if it had never occurred.

(2) Unless otherwise elected under this section, and subject to
paragraph (1), benefits under this subchapter shall be paid as an
annuity commencing for an employee, Member, former employee, or
former Member on April 1 of the year following the latest of the
year in which—

(A) the employee, Member, former employee, or former
Member becomes 701⁄2 years of age; or

(B) the employee, Member, former employee, or former
Member separates from Government employment.
(g)(1) At any time before separation, an employee or Member

may apply to the Board for permission to borrow from the employ-
ee’s or Member’s account an amount not exceeding the value of
that portion of such account which is attributable to contributions
made by the employee or Member. Before a loan is issued, the Ex-
ecutive Director shall provide in writing the employee or Member
with appropriate information concerning the cost of the loan rel-
ative to other sources of financing, as well as the lifetime cost of
the loan, including the difference in interest rates between the
funds offered by the Thrift Savings Fund, and any other effect of
such loan on the employee’s or Member’s final account balance.

(2) Loans under this subsection shall be available to all em-
ployees and Members on a reasonably equivalent basis, and shall
be subject to such other conditions as the Board may by regulation
prescribe. The restrictions of section 8477(c)(1) of this title shall not
apply to loans made under this subsection.

(3) A loan may not be made under this subsection to the extent
that the loan would be treated as a taxable distribution under sec-
tion 72(p) of the Internal Revenue Code of 1954.

(4) A loan may not be made under this subsection unless the
requirements of section 8435(e) of this title are satisfied.

(h)(1) An employee or Member may apply, before separation, to
the Board for permission to withdraw an amount from the employ-
ee’s or Member’s account based upon—

(A) the employee or Member having attained age 591⁄2; or
(B) financial hardship.

(2) A withdrawal under paragraph (1)(A) shall be available
to each eligible participant one time only.

(3) A withdrawal under paragraph (1)(B) shall be available
only for an amount not exceeding the value of that portion of such
account which is attributable to contributions made by the em-
ployee or Member.

(4) Withdrawals under paragraph (1) shall be subject to such
other conditions as the Executive Director may prescribe by regula-
tion.

(5) A withdrawal may not be made under this subsection un-
less the requirements of section 8435(e) of this title are satisfied.
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§ 8434. Annuities: methods of payment; election; purchase
(a)(1) The Board shall prescribe methods of payment of annu-

ities under this subchapter.
(2) The methods of payment prescribed under paragraph (1)

shall include, but not be limited to—
(A) a method which provides for the payment of a monthly

annuity only to an annuitant during the life of the annuitant;
(B) a method which provides for the payment of a monthly

annuity to an annuitant for the joint lives of the annuitant and
the spouse of the annuitant and an appropriate monthly annu-
ity to the one of them who survives the other of them for the
life of the survivor;

(C) a method described in subparagraph (A) which pro-
vides for automatic adjustments in the amount of the annuity
payable so long as the amount of the annuity payable in any
one year shall not be less than the amount payable in the pre-
vious year;

(D) a method described in subparagraph (B) which pro-
vides for automatic adjustments in the amount of the annuity
payable so long as the amount of the annuity payable in any
one year shall not be less than the amount payable in the pre-
vious year; and

(E) a method which provides for the payment of a monthly
annuity—

(i) to the annuitant for the joint lives of the annuitant
and an individual who is designated by the annuitant
under regulations prescribed by the Executive Director
and (I) is a former spouse of the annuitant, or (II) has an
insurable interest in the annuitant; and

(ii) to the one of them who survives the other of them
for the life of the survivor.

(b) Subject to section 8435(b) of this title, under such regula-
tions as the Executive Director shall prescribe, an employee, Mem-
ber, former employee, or former Member who elects under section
8433 of this title to receive an annuity under this subchapter shall
elect, on or before the date on which an annuity contract is pur-
chased to provide for that annuity, one of the methods of payment
prescribed under subsection (a).

(c) Notwithstanding the elimination of a method of payment by
the Board, an employee, Member, former employee, or former
Member may elect the eliminated method if the elimination of such
method becomes effective less than 5 years before the date on
which that individual’s annuity commences.

(d)(1) Not earlier than 90 days (or such shorted period as the
Executive Director may be regulation prescribe) before an annuity
is to commence under this subchapter, the Executive Director shall
expend the balance in the annuitant’s account to purchase an an-
nuity contract from any entity which, in the normal course of its
business, sells and provides annuities.

(2) The Executive Director shall assure, by contract entered
into with each entity from which an annuity contract is purchased
under paragraph (1), that the annuity shall be provided in accord-
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ance with the provisions of this subchapter and subchapter VII of
this chapter.

(3) An annuity contract purchased under paragraph (1) shall
include such terms and conditions as the Executive Director re-
quires for the protection of the annuitant.

(4) The Executive Director shall require, from each entity from
which an annuity contract is purchased under paragraph (1), a
bond or proof of financial responsibility sufficient to protect the
annuitant.

(e)(1) No tax, fee, or other monetary payment may be imposed
or collected by any State, the District of Columbia, or the Common-
wealth of Puerto Rico, or by any political subdivision or other gov-
ernmental authority thereof, on, or with respect to, any amount
paid to purchase an annuity contract under this section.

(2) Paragraph (1) shall not be construed to exempt any com-
pany or other entity issuing an annuity contact under this section
from the imposition, payment, or collection of a tax, fee, or other
monetary payment on the net income or profit accruing to or real-
ized by that entity from the sale of an annuity contract under this
section if that tax, fee, or payment is applicable to a broad range
of business activity.

§ 8435. Protections for spouses and former spouses
(a)(1)(A) A married employee or Member (or former employee

or Member) may withdraw all or part of a Thrift Savings Fund ac-
count under subsection (b) (2), (3), or (4) of section 8433 of this title
or change a withdrawal election only if the employee or Member (or
former employee or Member) satisfies the requirements of subpara-
graph (B).

(B) An employee or Member (or former employee or Member)
may make an election or change referred to in subparagraph (A)
if the employee or Member and the employee’s or Member’s spouse
(or the former employee or Member and the former employee’s or
Member’s spouse) jointly waive, by written election, any right
which the spouse may have to a survivor annuity with respect to
such employee or Member (or former employee or Member) under
section 8434 of this title or subsection (b). A married employee or
Member (or former employee or Member) may make a withdrawal
from a Thrift Savings Fund account under subsection (c)(1) of sec-
tion 8433 of this title only if the employee or Member (or former
employee or Member) satisfies the requirements of subparagraph
(B).

(2) Paragraph (1) shall not apply to an election or change of
election by an employee or Member (or former employee or Mem-
ber) who establishes to the satisfaction of the Executive Director
(at the time of the election or change and in accordance with regu-
lations prescribed by the Executive Director)—

(A) that the spouse’s whereabouts cannot be determined;
or

(B) that, due to exceptional circumstances, requiring the
spouse’s waiver would otherwise be inappropriate.
(b)(1) Notwithstanding any election under subsection (b) of sec-

tion 8434 of this title, the method described in subsection (a)(2)(B)
of such section (or, if more than one form of such method is avail-
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able, the form which the Board determines to be the one which pro-
vides for a surviving spouse a survivor annuity most closely ap-
proximating the annuity of a surviving spouse under section 8442
of this title) shall be deemed the applicable method under such
subsection (b) in the case of an employee, Member, former em-
ployee, or former Member who is married on the date on which an
annuity contract is purchased to provide for the employee’s, Mem-
ber’s, former employee’s, or former Member’s annuity under this
subchapter.

(2) Paragraph (1) shall not apply if—
(A) a joint waiver of such method is made, in writing, by

the employee or Member and the spouse; or
(B) the employee or Member waives such method, in writ-

ing, after establishing to the satisfaction of the Executive Di-
rector that circumstances described under subsection (a)(2) (A)
or (B) make the requirement of a joint waiver inappropriate.
(c)(1) An election or change of election shall not be effective

under this subchapter to the extent that the election, change, or
transfer conflicts with any court decree, order, or agreement de-
scribed in paragraph (2).

(2) A court decree, order, or agreement referred to in para-
graph (1) is, with respect to an employee or Member (or former em-
ployee or Member), a court decree of divorce, annulment, or legal
separation issued in the case of such employee or Member (or
former employee or Member) and any former spouse of the em-
ployee or Member (or former employee or Member) or any court
order or court-approved property settlement agreement incident to
such decree if—

(A) the decree, order, or agreement expressly relates to any
portion of the balance in the employee’s or Member’s (or former
employee’s or Member’s) account; and

(B) notice of the decree, order, or agreement was received
by the Executive Director before—

(i) the date on which payment is made, or
(ii) in the case of an annuity, the date on which an an-

nuity contract is purchased to provide for the annuity,
in accordance with the election, change, or contribution re-
ferred to in paragraph (1).
(3) The Executive Director shall prescribe regulations under

which this subsection shall be applied in any case in which the Ex-
ecutive Director receives two or more decrees, orders, or agree-
ments referred to in paragraph (1).

(d)(1) Subject to paragraphs (2) through (7), a former spouse of
a deceased employee or Member (or a deceased former employee or
Member) who died after performing 18 or more months of service
and a former spouse of a deceased former employee or Member who
died entitled to an immediate or deferred annuity under sub-
chapter II of this chapter is entitled to a survivor annuity under
this subsection if and to the extent that—

(A) an election under section 8434(a)(2)(E) of this title, or
(B) any court decree, order, or agreement (described in

subsection (c)(2), without regard to subparagraph (B) of such
subsection) which relates to such deceased individual and such
former spouse,
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expressly provides for such survivor annuity.
(2) Paragraph (1) shall apply only to payments made by the

Executive Director after the date on which the Executive Director
receives written notice of the election, decree, order, or agreement,
and such additional information and documentation as the Execu-
tive Director may require.

(3) The amount of the survivor annuity payable from the Thrift
Savings Fund to a former spouse of a deceased employee, Member,
former employee, or former Member under this section may not ex-
ceed the excess, if any, of—

(A) the amount of the survivor annuity determined for a
surviving spouse of the deceased employee, Member, former
employee, or former Member under the method described in
subsection (b)(1), over

(B) the total amount of all other survivor annuities pay-
able under this subchapter to other former spouses of such de-
ceased employee, Member, former employee, or former Member
based on the order of precedence provided in paragraph (4).
(4) If more than one former spouse of a deceased employee,

Member, former employee, or former Member is entitled to a sur-
vivor annuity pursuant to this subsection, the amount of each such
survivor annuity shall be limited appropriately to carry out para-
graph (3) in the order of precedence established for the entitle-
ments by the chronological order of the dates on which elections
are properly made pursuant to section 8434(a)(2)(E) of this title
and the dates on which the court decrees, orders, or agreements
applicable to the entitlement were issued, as the case may be.

(5) Subsections (c) and (d) of section 8445 of this title shall
apply to an entitlement of a former spouse to a survivor annuity
under this subsection.

(6) For the purposes of this section, a court decree, order, or
agreement or an election referred to in subsection (a) of this section
shall not be effective, in the case of a former spouse, to the extent
that the election is inconsistent with any joint waiver previously
executed with respect to such former spouse under subsection (a)(2)
or (b)(2).

(7) Any payment under this subsection to any individual bars
recovery by any other individual.

(e)(1)(A) A loan or withdrawal may be made to a married em-
ployee or Member under section 8433(g) and (h) of this title only
if the employee’s or Member’s spouse consents to such loan or with-
drawal in writing.

(B) A consent under subparagraph (A) shall be irrevocable with
respect to the loan or withdrawal to which the consent relates.

(C) Subparagraph (A) shall not apply to a loan or withdrawal
to an employee or Member who establishes to the satisfaction of
the Executive Director (at the time the employee or Member ap-
plies for such loan or withdrawal and in accordance with regula-
tions prescribed by the Executive Director)—

(i) that the spouse’s whereabouts cannot be determined; or
(ii) that, due to exceptional circumstances, requiring the

employee or Member to seek the spouse’s consent would other-
wise be inappropriate.
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(2) An application for a loan or withdrawal under section
8433(g) and (h) of this title shall not be approved if approval would
have the result described under subsection (c)(1).

(f) Waivers and notifications required by this section and waiv-
ers of the requirements for such waivers and notifications (as
authorized by this section) may be made only in accordance with
procedures prescribed by the Executive Director.

(g) Except with respect to the making of loans or withdrawals
under section 8433(g) and (h), none of the provisions of this section
requiring notification to, or the consent or waiver of, a spouse or
former spouse of an employee, Member, former employees, or
former Member shall apply in any case in which the nonforfeitable
account balance of the employee, Member, former employee, or
former Member is $3,500 or less.

(h) The protections provided by this section are in addition to
the protections provided by section 8467 of this title.

§ 8436. Administrative provisions
(a) The Executive Director shall make or provide for payments

and transfers in accordance with an election of an employee or
Member under section 8433 or 8434(b) of this title or, if applicable,
in accordance with section 8435 of this title.

(b) Any election, change of election, or modification of a de-
ferred annuity commencement date made under this subchapter
shall be in writing and shall be filed with the Executive Director
in accordance with regulations prescribed by the Executive Direc-
tor.

§ 8437. Thrift Savings Fund
(a) There is established in the Treasury of the United States

a Thrift Savings Fund.
(b) The Thrift Savings Fund consists of the sum of all amounts

contributed under section 8432 of this title and all amounts depos-
ited under section 8479(b) of this title, increased by the total net
earnings from investments of sums in the Thrift Savings Fund or
reduced by the total net losses from investments of the Thrift Sav-
ings Fund, and reduced by the total amount of payments made
from the Thrift Savings Fund (including payments for administra-
tive expenses).

(c) The sums in the Thrift Savings Fund are appropriated and
shall remain available without fiscal year limitation—

(1) to invest under section 8438 of this title;
(2) to pay benefits or purchase annuity contracts under

this subchapter;
(3) to pay the administrative expenses of the Federal Re-

tirement Thrift Investment Management System prescribed in
subchapter VII of this chapter;

(4) to make distributions for the purposes of section
8440(b) of this title;

(5) to make loans to employees and Members as authorized
under section 8433(g) of this title; and

(6) to purchase insurance as provided in section 8479(b)(2)
of this title.
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(d) Administrative expenses incurred to carry out this sub-
chapter and subchapter VII of this chapter shall be paid first out
of any sums in the Thrift Savings Fund forfeited under section
8432(g) of this title and then out of net earnings in such Fund.

(e)(1) Subject to subsection (d) and paragraphs (2) and (3),
sums in the Thrift Savings Fund credited to the account of an em-
ployee, Member, former employee, or former Member may not be
used for, or diverted to, purposes other than for the exclusive ben-
efit of the employee, Member, former employee, or former Member
or his beneficiaries under this subchapter.

(2) Except as provided in paragraph (3), sums in the Thrift
Savings Fund may not be assigned or alienated and are not subject
to execution, levy, attachment, garnishment, or other legal process.
For the purposes of this paragraph, a loan made from such Fund
to an employee or Member shall not be considered to be an assign-
ment or alienation.

(3) Moneys due or payable from the Thrift Savings Fund to any
individual and, in the case of an individual who is an employee or
Member (or former employee or Member), the balance in the ac-
count of the employee or Member (or former employee or Member)
shall be subject to legal process for the enforcement of the individ-
ual’s legal obligations to provide child support or make alimony
payments as provided in section 459 of the Social Security Act (42
U.S.C. 659) or relating to the enforcement of a judgment for phys-
ically, sexually, or emotionally abusing a child as provided under
section 8467(a). For the purposes of this paragraph, an amount
contributed for the benefit of an individual under section 8432(c)(1)
(including any earnings attributable thereto) shall not be consid-
ered part of the balance in such individual’s account unless such
amount is nonforfeitable, as determined under applicable provi-
sions of section 8432(g).

(f) The sums in the Thrift Savings Fund shall not be appro-
priated for any purpose other than the purposes specified in this
section and may not be used for any other purpose.

(g) All sums contributed to the Thrift Savings Fund by an em-
ployee or Member or by an employing agency for the benefit of such
employee or Member and all net earnings in such Fund attrib-
utable to investment of such sums are held in such Fund in trust
for such employee or Member.

§ 8438. Investment of Thrift Savings Fund
(a) For the purposes of this section—

(1) the term ‘‘Common Stock Index Investment Fund’’
means the Common Stock Index Investment Fund established
under subsection (b)(1)(C);

(2) the term ‘‘equity capital’’ means common and preferred
stock, surplus, undivided profits, contingency reserves, and
other capital reserves;

(3) the term ‘‘Fixed Income Investment Fund’’ means the
Fixed Income Investment Fund established under subsection
(b)(1)(B);

(4) the term ‘‘Government Securities Investment Fund’’
means the Government Securities Investment Fund estab-
lished under subsection (b)(1)(A);
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(5) the term ‘‘International Stock Index Investment Fund’’
means the International Stock Index Investment Fund estab-
lished under subsection (b)(1)(E);

(6) the term ‘‘net worth’’ means capital, paid-in and con-
tributed surplus, unassigned surplus, contingency reserves,
group contingency reserves, and special reserves;

(7) the term ‘‘plan’’ means an employee benefit plan, as de-
fined in section 3(3) of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1002(3));

(8) the term ‘‘qualified professional asset manager’’
means—

(A) a bank, as defined in section 202(a)(2) of the
Investment Advisers Act of 1940 (15 U.S.C. 80b–2(a)(2))
which—

(i) has the power to manage, acquire, or dispose of
assets of a plan; and

(ii) has, as of the last day of its latest fiscal year
ending before the date of a determination for the pur-
pose of this clause, equity capital in excess of
$1,000,000;
(B) a savings and loan association, the accounts of

which are insured by the Federal Deposit Insurance Cor-
poration, which—

(i) has applied for and been granted trust powers
to manage, acquire, or dispose of assets of a plan by
a State or Government authority having supervision
over savings and loan associations; and

(ii) has, as of the last day of its latest fiscal year
ending before the date of a determination for the pur-
pose of this clause, equity capital or net worth in ex-
cess of $1,000,000;
(C) an insurance company which—

(i) is qualified under the laws of more than one
State to manage, acquire, or dispose of any assets of
a plan;

(ii) has, as of the last day of its latest fiscal year
ending before the date of a determination for the pur-
pose of this clause, net worth in excess of $1,000,000;
and

(iii) is subject to supervision and examination by
a State authority having supervision over insurance
companies; or
(D) an investment adviser registered under section

203 of the Investment Advisers Act of 1940 (15 U.S.C.
80b–3) if the investment adviser has, on the last day of its
latest fiscal year ending before the date of a determination
for the purpose of this subparagraph, total client assets
under its management and control in excess of
$50,000,000, and—

(i) the investment adviser has, on such day, share-
holder’s or partner’s equity in excess of $750,000; or

(ii) payment of all of the investment adviser’s li-
abilities, including any liabilities which may arise by
reason of a breach or violation of a duty described in
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section 8477 of this title, is unconditionally guaran-
teed by—

(I) a person (as defined in section 8471(4) of
this title) who directly or indirectly, through one
or more intermediaries, controls, is controlled by,
or is under common control with the investment
adviser and who has, on the last day of the per-
son’s latest fiscal year ending before the date of a
determination for the purpose of this clause,
shareholder’s or partner’s equity in an amount
which, when added to the amount of the share-
holder’s or partner’s equity of the investment ad-
viser on such day, exceeds $750,000;

(II) a qualified professional asset manager de-
scribed in subparagraph (A), (B), or (C); or

(III) a broker or dealer registered under sec-
tion 15 of the Securities Exchange Act of 1934 (15
U.S.C. 78o) that has, on the last day of the bro-
ker’s or dealer’s latest fiscal year ending before
the date of a determination for the purpose of this
clause, net worth in excess of $750,000;

(9) the term ‘‘shareholder’s or partner’s equity’’, as used in
paragraph (8)(D) with respect to an investment adviser or a
person (as defined in section 8471(4) of this title) who is affili-
ated with the investment adviser in a manner described in
clause (ii)(I) of such paragraph (8)(D), means the equity shown
in the most recent balance sheet prepared for such investment
adviser or affiliated person, in accordance with generally ac-
cepted accounting principles, within 2 years before the date on
which the investment adviser’s status as a qualified profes-
sional asset manager is determined for the purposes of this
section; and

(10) the term ‘‘Small Capitalization Stock Index Invest-
ment Fund’’ means the Small Capitalization Stock Index In-
vestment Fund established under subsection (b)(1)(D).
(b)(1) The Board shall establish—

(A) a Government Securities Investment Fund under
which sums in the Thrift Savings Fund are invested in securi-
ties of the United States Government issued as provided in
subsection (e);

(B) a Fixed Income Investment Fund under which sums in
the Thrift Savings Fund are invested in—

(i) insurance contracts;
(ii) certificates of deposits; or
(iii) other instruments or obligations selected by quali-

fied professional asset managers,
which return the amount invested and pay interest, at a speci-
fied rate or rates, on that amount during a specified period of
time;

(C) a Common Stock Index Investment Fund as provided
in paragraph (2);
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1 So in original. The margins probably should be set full measure.

(D) 1 a Small Capitalization Stock Index Investment
Fund as provided in paragraph (3); and

(E) 1 an International Stock Index Investment Fund as
provided in paragraph (4).

(2)(A) The Board shall select an index which is a commonly
recognized index comprised of common stock the aggregate market
value of which is a reasonably complete representation of the
United States equity markets.

(B) The Common Stock Index Investment Fund shall be in-
vested in a portfolio designed to replicate the performance of the
index selected under subparagraph (A). The portfolio shall be de-
signed such that, to the extent practicable, the percentage of the
Common Stock Index Investment Fund that is invested in each
stock is the same as the percentage determined by dividing the ag-
gregate market value of all shares of that stock by the aggregate
market value of all shares of all stocks included in such index.

(3)(A) 1 The Board shall select an index which is a com-
monly recognized index comprised of common stock the aggre-
gate market value of which represents the United States eq-
uity markets excluding the common stocks included in the
Common Stock Index Investment Fund.

(B) The Small Capitalization Stock Index Investment Fund
shall be invested in a portfolio designed to replicate the per-
formance of the index in subparagraph (A). The portfolio shall
be designed such that, to the extent practicable, the percentage
of the Small Capitalization Stock Index Investment Fund that
is invested in each stock is the same as the percentage deter-
mined by dividing the aggregate market value of all shares of
that stock by the aggregate market value of all shares of all
stocks included in such index.

(4)(A) 1 The Board shall select an index which is a com-
monly recognized index comprised of stock the aggregate mar-
ket value of which is a reasonably complete representation of
the international equity markets excluding the United States
equity markets.

(B) The International Stock Index Investment Fund shall
be invested in a portfolio designed to replicate the performance
of the index in subparagraph (A). The portfolio shall be de-
signed such that, to the extent practicable, the percentage of
the International Stock Index Investment Fund that is in-
vested in each stock is the same as the percentage determined
by dividing the aggregate market value of all shares of that
stock by the aggregate market value of all shares of all stocks
included in such index.
(c)(1) The Executive Director shall invest the sums available in

the Thrift Savings Fund for investment as provided in elections
made under subsection (d).

(2) If an election has not been made with respect to any sums
in the Thrift Savings Fund available for investment, the Executive
Director shall invest such sums in the Government Securities In-
vestment Fund.
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(d)(1) At least twice each year, an employee or Member (or
former employee or Member) may elect the investment funds re-
ferred to in subsection (b) into which the sums in the Thrift Sav-
ings Fund credited to such individual’s account are to be invested
or reinvested.

(2) An election may be made under paragraph (1) only in ac-
cordance with regulations prescribed by the Executive Director and
within such period as the Executive Director shall provide in such
regulations.

(e)(1) The Secretary of the Treasury is authorized to issue spe-
cial interest-bearing obligations of the United States for purchase
by the Thrift Savings Fund for the Government Securities Invest-
ment Fund.

(2)(A) Obligations issued for the purpose of this subsection
shall have maturities fixed with due regard to the needs of such
Fund as determined by the Executive Director, and shall bear in-
terest at a rate equal to the average market yield (computed by the
Secretary of the Treasury on the basis of market quotations as of
the end of the calendar month next preceding the date of issue of
such obligations) on all marketable interest-bearing obligations of
the United States then forming a part of the public debt which are
not due or callable earlier than 4 years after the end of such cal-
endar month.

(B) Any average market yield computed under subparagraph
(A) which is not a multiple of one-eighth of 1 percent, shall be
rounded to the nearest multiple of one-eighth of 1 percent.

(f) The Board, other Government agencies, the Executive Direc-
tor, an employee, a Member, a former employee, and a former
Member may not exercise voting rights associated with the owner-
ship of securities by the Thrift Savings Fund.

(g)(1) Notwithstanding subsection (e) of this section, the Sec-
retary of the Treasury may suspend the issuance of additional
amounts of obligations of the United States, if such issuances could
not be made without causing the public debt of the United States
to exceed the public debt limit, as determined by the Secretary of
the Treasury.

(2) Any issuances of obligations to the Government Securities
Investment Fund which, solely by reason of the public debt limit
are not issued, shall be issued under subsection (e) by the Sec-
retary of the Treasury as soon as such issuances can be issued
without exceeding the public debt limit.

(3) Upon expiration of the debt issuance suspension period, the
Secretary of the Treasury shall immediately issue to the Govern-
ment Securities Investment Fund obligations under chapter 31 of
title 31 that (notwithstanding subsection (e)(2) of this section) bear
such interest rates and maturity dates as are necessary to ensure
that, after such obligations are issued, the holdings of obligations
of the United States by the Government Securities Investment
Fund will replicate the obligations that would then be held by the
Government Securities Investment Fund under the procedures set
forth in paragraph (5), if the suspension of issuances under para-
graph (1) of this subsection had not occurred.

(4) On the first business day after the expiration of any debt
issuance suspension period, the Secretary of the Treasury shall pay
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to the Government Securities Investment Fund, from amounts in
the general fund of the Treasury of the United States not otherwise
appropriated, an amount equal to the excess of the net amount of
interest that would have been earned by the Government Securi-
ties Investment Fund from obligations of the United States during
such debt issuance suspension period if—

(A) amounts in the Government Securities Investment
Fund that were available for investment in obligations of the
United States and were not invested during such debt issuance
suspension period solely by reason of the public debt limit had
been invested under the procedure set forth in paragraph (5),
over

(B) the net amount of interest actually earned by the Gov-
ernment Securities Investment Fund from obligations of the
United States during such debt issuance suspension period.
(5) On each business day during the debt limit suspension pe-

riod, the Executive Director shall notify the Secretary of the Treas-
ury of the amounts, by maturity, that would have been invested or
redeemed each day had the debt issuance suspension period not oc-
curred.

(6) For purposes of this subsection and subsection (h) of this
section—

(A) the term ‘‘public debt limit’’ means the limitation im-
posed by section 3101(b) of title 31; and

(B) the term ‘‘debt issuance suspension period’’ means any
period for which the Secretary of the Treasury determines for
purposes of this subsection that the issuance of obligations of
the United States may not be made without exceeding the pub-
lic debt limit.
(h)(1) The Secretary of the Treasury shall report to Congress

on the operation and status of the Thrift Savings Fund during each
debt issuance suspension period for which the Secretary is required
to take action under paragraph (3) or (4) of subsection (g) of this
section. The report shall be submitted as soon as possible after the
expiration of such period, but not later than 30 days after the first
business day after the expiration of such period. The Secretary
shall concurrently transmit a copy of such report to the Executive
Director.

(2) Whenever the Secretary of the Treasury determines that,
by reason of the public debt limit, the Secretary will be unable to
fully comply with the requirements of subsection (e) of this section,
the Secretary shall immediately notify Congress and the Executive
Director of the determination. The notification shall be made in
writing.

§ 8439. Accounting and information
(a)(1) The Executive Director shall establish and maintain an

account for each individual who makes contributions or for whom
contributions are made or who makes contributions to the Thrift
Savings Fund.

(2) The balance in an individual’s account at any time is the
excess of—

(A) the sum of—
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(i) all contributions made to the Thrift Savings Fund
by the individual;

(ii) all contributions made to such Fund for the benefit
of the individual; and

(iii) the total amount of the allocations made to and
reductions made in the account pursuant to paragraph (3),
over
(B) the amounts paid out of the Thrift Savings Fund with

respect to such individual under this subchapter.
(3) Pursuant to regulations prescribed by the Executive Direc-

tor, the Executive Director shall allocate to each account an
amount equal to a pro rata share of the net earnings and net losses
from each investment of sums in the Thrift Savings Fund attrib-
utable to sums credited to such account, reduced by an appropriate
share of the administrative expenses paid out of the net earnings
under section 8437(d) of this title, as determined by the Executive
Director.

(b)(1) For the purposes of this subsection, the term ‘‘qualified
public accountant’’ shall have the same meaning as provided in sec-
tion 103(a)(3)(D) of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1023(a)(3)(D)).

(2) The Executive Director shall annually engage, on behalf of
all individuals for whom an account is maintained, an independent
qualified public accountant, who shall conduct an examination of
all accounts and other books and records maintained in the admin-
istration of this subchapter and subchapter VII as the public ac-
countant considers necessary to enable the public accountant to
make the determination required by paragraph (3). The examina-
tion shall be conducted in accordance with generally accepted au-
diting standards and shall involve such tests of the accounts,
books, and records as the public accountant considers necessary.

(3) The public accountant conducting an examination under
paragraph (2) shall determine whether the accounts, books, and
records referred to in such paragraph have been maintained in con-
formity with generally accepted accounting principles applied on a
basis consistent with the manner in which such principles were ap-
plied during the examination conducted under such paragraph dur-
ing the preceding year. The public accountant shall transmit to the
Board a report on his examination, including his determination
under this paragraph.

(4) In making a determination under paragraph (3), a public
accountant may rely on the correctness of any actuarial matter cer-
tified by an enrolled actuary if the public accountant states his reli-
ance in the report transmitted to the Board under such paragraph.

(c)(1) The Board shall prescribe regulations under which each
individual for whom an account is maintained shall be furnished
with—

(A) a periodic statement relating to the individual’s ac-
count; and

(B) a summary description of the investment options under
section 8438 of this title covering, and an evaluation of, each
such option the 5-year period preceding the date as of which
such evaluation is made.
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(2) Information under this subsection shall be provided at least
30 calendar days before the beginning of each election period under
section 8432(b)(1)(A) of this title, and in a manner designed to fa-
cilitate informed decisionmaking with respect to elections under
sections 8432 and 8438 of this title. Nothing in this paragraph
shall be considered to limit the dissemination of information only
to the times required under the preceding sentence.

(d) Each employee, Member, former employee, or former Mem-
ber who elects to invest in the Common Stock Index Investment
Fund, the Fixed Income Investment Fund, the International Stock
Index Investment Fund, or the Small Capitalization Stock Index
Investment Fund, defined in paragraphs (1), (3), (5), and (10), re-
spectively, of section 8438(a) of this title shall sign an acknowledge-
ment prescribed by the Executive Director which states that the
employee, Member, former employee, or former Member under-
stands that an investment in either such Fund is made at the em-
ployee’s, Member’s, former employee’s, or former Member’s risk,
that the employee, Member, former employee, or former Member is
not protected by the Government against any loss on such invest-
ment, and that a return on such investment is not guaranteed by
the Government.

§ 8440. Tax treatment of the Thrift Savings Fund
(a) For purposes of the Internal Revenue Code of 1986—

(1) the Thrift Savings Fund shall be treated as a trust de-
scribed in section 401(a) of such Code which is exempt from
taxation under section 501(a) of such Code;

(2) any contribution to, or distribution from, the Thrift
Savings Fund shall be treated in the same manner as contribu-
tions to or distributions from such a trust; and

(3) subject to section 401(k)(4)(B) of such Code and any
dollar limitation on the application of section 402(a)(8) of such
Code, contributions to the Thrift Savings Fund shall not be
treated as distributed or made available to an employee or
Member nor as a contribution made to the Fund by an em-
ployee or Member merely because the employee or Member
has, under the provisions of this subchapter and section 8351
of this title, an election whether the contribution will be made
to the Thrift Savings Fund or received by the employee or
Member in cash.
(b) NONDISCRIMINATION REQUIREMENTS.—Notwithstanding any

other provision of law, the Thrift Savings Fund is not subject to the
nondiscrimination requirements applicable to arrangements de-
scribed in section 401(k) of title 26, United States Code, or to
matching contributions (as described in section 401(m) of title 26,
United States Code), so long as it meets the requirements of this
section.

(c) Subsection (a) shall not be construed to provide that any
amount of the employee’s or Member’s basic pay which is contrib-
uted to the Thrift Savings Fund shall not be included in the term
‘‘wages’’ for the purposes of section 209 of the Social Security Act
or section 3121(a) of the Internal Revenue Code of 1986.
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§ 8440a. Justices and judges
(a)(1) A justice or judge of the United States as defined by sec-

tion 451 of title 28 may elect to contribute an amount of such indi-
vidual’s basic pay to the Thrift Savings Fund. Basic pay does not
include an annuity or salary received by a justice or judge who has
retired under section 371 (a) or (b) or section 372(a) of title 28,
United States Code.

(2) An election may be made under paragraph (1) only during
a period provided under section 8432(b) for individuals subject to
this chapter.

(b)(1) Except as otherwise provided in this subsection, the pro-
visions of this subchapter and subchapter VII shall apply with re-
spect to justices and judges making contributions to the Thrift Sav-
ings Fund.

(2) The amount contributed by a justice or judge for any pay
period shall not exceed the maximum percentage of such justice’s
or judge’s basic pay for such pay period allowable under section
8440f.

(3) No contributions shall be made for the benefit of a justice
or judge under section 8432(c) of this title.

(4) Section 8433(b) of this title applies with respect to elections
available to any justice or judge who retires under section 371 (a)
or (b) or section 372(a) of title 28. Retirement under section 371 (a)
or (b) or section 372(a) of title 28 is a separation from service for
the purposes of subchapters III and VII or chapter 84 of this title.

(5) Section 8433(b) of this title applies to any justice or judge
who resigns without having met the age and service requirements
set forth in section 371(c) of title 28.

(6) The provisions of section 8351(b)(5) of this title shall govern
the rights of spouses of justices or judges contributing to the Thrift
Savings Fund under this section.

(7) Notwithstanding paragraphs (4) and (5), if any justice or
judge retires under subsection (a) or (b) of section 371 or section
372(a) of title 28, or resigns without having met the age and serv-
ice requirements set forth under section 371(c) of title 28, and such
justice’s or judge’s nonforfeitable account balance is less than an
amount that the Executive Director prescribes by regulation, the
Executive Director shall pay the nonforfeitable account balance to
the participant in a single payment.

§ 8440b. Bankruptcy judges and magistrates
(a)(1) A bankruptcy judge or magistrate who is covered by sec-

tion 377 of title 28 or section 2(c) of the Retirement and Survivors’
Annuities for Bankruptcy Judges and Magistrates Act of 1988 may
elect to contribute an amount of such individual’s basic pay to the
Thrift Savings Fund.

(2) An election may be made under paragraph (1) only during
a period provided under section 8432(b) for individuals subject to
this chapter.

(b)(1) Except as otherwise provided in this subsection, the pro-
visions of this subchapter and subchapter VII shall apply with re-
spect to bankruptcy judges and magistrates who make contribu-
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tions to the Thrift Savings Fund under subsection (a) of this sec-
tion.

(2) The amount contributed by a bankruptcy judge or mag-
istrate for any pay period shall not exceed the maximum percent-
age of such bankruptcy judge’s or magistrate’s basic pay for such
pay period allowable under section 8440f.

(3) No contributions shall be made under section 8432(c) of this
title for the benefit of a bankruptcy judge or magistrate making
contributions under subsection (a) of this section.

(4)(A) Section 8433(b) of this title applies to a bankruptcy
judge or magistrate who elects to make contributions to the Thrift
Savings Fund under subsection (a) of this section and who retires
entitled to an immediate annuity under section 377 of title 28 (in-
cluding a disability annuity under subsection (d) of such section) or
section 2(c) of the Retirement and Survivors’ Annuities for Bank-
ruptcy Judges and Magistrates Act of 1988.

(B) Section 8433(b) of this title applies to any bankruptcy judge
or magistrate who elects to make contributions to the Thrift Sav-
ings Fund under subsection (a) of this section and who retires be-
fore attaining age 65 but is entitled, upon attaining age 65, to an
annuity under section 377 of title 28 or section 2(c) of the Retire-
ment and Survivors Annuities for Bankruptcy Judges and Mag-
istrates Act of 1988.

(C) Section 8433(b) of this title applies to any bankruptcy judge
or magistrate who elects to make contributions to the Thrift Sav-
ings Fund under subsection (a) of this section and who retires be-
fore becoming entitled to an immediate annuity, or an annuity
upon attaining age 65, under section 377 of title 28 or section 2(c)
of the Retirement and Survivors’ Annuities for Bankruptcy Judges
and Magistrates Act of 1988.

(5) With respect to bankruptcy judges and magistrates to
whom this section applies, any of the actions described under para-
graph (4)(A), (B), or (C) shall be considered a separation from serv-
ice for purposes of this subchapter and subchapter VII.

(6) For purposes of this section, the terms ‘‘retirement’’ and ‘‘re-
tire’’ include removal from office under section 377(d) of title 28 on
the sole ground of mental or physical disability.

(7) In the case of a bankruptcy judge or magistrate who re-
ceives a distribution from the Thrift Savings Plan and who later re-
ceives an annuity under section 377 of title 28, that annuity shall
be offset by an amount equal to the amount of the distribution
which represents the Government’s contribution to that person’s
Thrift Savings Account, without regard to earnings attributable to
that amount. Where such an offset would exceed 50 percent of the
annuity to be received in the first year, the offset may be divided
equally over the first 2 years in which that person receives the an-
nuity.

(8) Notwithstanding paragraph (4), if any bankruptcy judge or
magistrate retires under circumstances making such bankruptcy
judge or magistrate eligible to make an election under subsection
(b) of section 8433, and such bankruptcy judge’s or magistrate’s
nonforfeitable account balance is less than an amount that the Ex-
ecutive Director prescribes by regulation, the Executive Director
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shall pay the nonforfeitable account balance to the participant in
a single payment.

§ 8440c. Claims Court judges
(a)(1) A judge of the United States Claims Court who is cov-

ered by section 178 of title 28 may elect to contribute an amount
of such individual’s basic pay to the Thrift Savings Fund.

(2) An election may be made under paragraph (1) only during
a period provided under section 8432(b) for individuals subject to
this chapter.

(b)(1) Except as otherwise provided in this subsection, the pro-
visions of this subchapter and subchapter VII shall apply with re-
spect to Claims Court judges who make contributions to the Thrift
Savings Fund under subsection (a) of this section.

(2) The amount contributed by a Claims Court judge for any
pay period shall not exceed the maximum percentage of such
judge’s basic pay for such pay period allowable under section 8440f.

(3) No contributions shall be made under section 8432(c) of this
title for the benefit of a Claims Court judge making contributions
under subsection (a) of this section.

(4)(A) Section 8433(b) of this title applies to a Claims court
judge who elects to make contributions to the Thrift Savings Fund
under subsection (a) of this section and who retires entitled to an
annuity under section 178 of title 28 (including a disability annuity
under subsection (c) of such section).

(B) Section 8433(b) of this title applies to any Claims Court
judge who elects to make contributions to the Thrift Savings Fund
under subsection (a) of this section and who retires before becom-
ing entitled to an annuity under section 178 of title 28.

(5) With respect to Claims Court judges to whom this section
applies, any of the actions described in paragraph (4)(A) or (B)
shall be considered a separation from service for purposes of this
subchapter and subchapter VII.

(6) For purposes of this section, the terms ‘‘retirement’’ and ‘‘re-
tire’’ include removal from office under section 178(c) of title 28 on
the sole ground of mental or physical disability.

(7) In the case of a Claims Court judge who receives a distribu-
tion from the Thrift Savings Plan and who later receives an annu-
ity under section 178 of title 28, such annuity shall be offset by an
amount equal to the amount of the distribution which represents
the Governments contribution to that person’s Thrift Savings Ac-
count, without regard to earning attributable to that amount.
Where such an offset would exceed 50 percent of the annuity to be
received in the first year, the offset may be divided equally over the
first 2 years in which that person receives the annuity.

(8) Notwithstanding paragraph (4), if any Claims Court judge
retires under circumstances making such judge eligible to make an
election under section 8433(b), and such judge’s nonforfeitable ac-
count balance is less than an amount that the Executive Director
prescribes by regulation, the Executive Director shall pay the non-
forfeitable account balance to the participant in a single payment.
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§ 8440d. Judges of the United States Court of Appeals for
Veterans Claims

(a)(1) A judge of the United States Court of Appeals for Vet-
erans Claims may elect to contribute to the Thrift Savings Fund.

(2) An election may be made under paragraph (1) only during
a period provided under section 8432(b) of this title for individuals
subject to this chapter.

(b)(1) Except as otherwise provided in this subsection, the pro-
visions of this subchapter and subchapter VII of this chapter shall
apply with respect to a judge making contributions to the Thrift
Savings Fund.

(2) The amount contributed by a judge of the United States
Court of Appeals for Veterans Claims for any pay period may not
exceed the maximum percentage of such judge’s basic pay for such
pay period allowable under section 8440f. Basic pay does not in-
clude any retired pay paid pursuant to section 7296 of title 38.

(3) No contributions may be made for the benefit of a judge
under section 8432(c) of this title.

(4) Section 8433(b) of this title applies with respect to a judge
who elects to make contributions to the Thrift Savings Fund and
retires under section 7296(b) of title 38.

(5) Section 8433(b) of this title applies in the case of a judge
who elects to make contributions to the Thrift Savings Fund and
thereafter ceases to serve as a judge of the United States Court of
Appeals for Veterans Claims but does not retire under section
7296(b) of title 38.

(6) The provisions of section 8351(b)(7) of this title shall apply
with respect to a judge who has elected to contribute to the Thrift
Savings Fund under this section.

§ 8440e. Members of the uniformed services
(a) For purposes of this section—

(1) the term ‘‘member’’ has the meaning given such term
by section 211 of title 37; and

(2) the term ‘‘basic pay’’ means basic pay payable under
section 204 of title 37.
(b)(1) Any member eligible to participate in the Thrift Savings

Plan by virtue of section 211(b) of title 37 may contribute to the
Thrift Savings Fund.

(2)(A) Except as provided in subparagraph (B), an election to
contribute to the Thrift Savings Fund under this section may be
made only during a period provided under section 8432(b), subject
to the same conditions as prescribed under paragraph (2) (A)–(D)
thereof.

(B)(i) Notwithstanding subparagraph (A), any individual who is
a member as of the effective date that applies with respect to such
individual under section 663 of the National Defense Authorization
Act for Fiscal Year 2000 may make the first such election during
the 60-day period beginning on such effective date.

(ii) An election made under this subparagraph shall take effect
on the first day of the first applicable pay period beginning after
the close of the 60-day period referred to in clause (i).
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(c) Except as otherwise provided in this section, the provisions
of this subchapter and subchapter VII shall apply with respect to
members making contributions to the Thrift Savings Fund, and
such members shall, for purposes of this subchapter and sub-
chapter VII, be considered employees within the meaning of section
8401(11).

(d)(1)(A) The amount contributed by a member described in
section 211(a)(1) of title 37 for any pay period out of basic pay may
not exceed the maximum percentage of such member’s basic pay for
such pay period allowable under section 8440f.

(B) The amount contributed by a member described in section
211(a)(2) of title 37 for any pay period out of any compensation re-
ceived under section 206 of title 37 may not exceed the maximum
percentage of such member’s compensation for such pay period (re-
ceived under such section 206) allowable under section 8440f.

(2) A member making contributions to the Thrift Savings Fund
out of basic pay, or out of compensation under section 206 of title
37, may also contribute (by direct transfer to the Fund) any part
of any special or incentive pay that such member receives under
chapter 5 of title 37.

(3) Nothing in this section or section 211 of title 37 shall be
considered to waive any dollar limitation under the Internal Rev-
enue Code of 1986 which otherwise applies with respect to the
Thrift Savings Fund.

(e) Except as provided in section 211(d) of title 37, no contribu-
tion under section 8432(c) of this title may be made for the benefit
of a member making contributions to the Thrift Savings Fund
under this section.

§ 8440f. Maximum percentage allowable for certain partici-
pants

(a) The maximum percentage allowable under this section shall
be determined in accordance with the following table:
In the case of a pay period beginning in fiscal year: The maximum

percentage
allowable is:

2001 .................................................................................................................. 6
2002 .................................................................................................................. 7
2003 .................................................................................................................. 8
2004 .................................................................................................................. 9
2005 .................................................................................................................. 10
2006 or thereafter ........................................................................................... 100.
(b) Notwithstanding any limitation under this section, an eligi-

ble participant (as defined by section 414(v) of the Internal Rev-
enue Code of 1986) may make such additional contributions to the
Thrift Savings Fund as are permitted by such section 414(v) and
regulations of the Executive Director consistent therewith.
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SUBCHAPTER IV—SURVIVOR ANNUITIES

§ 8441. Definitions
For the purpose of this subchapter—

(1) the term ‘‘widow’’ means the surviving wife of an em-
ployee, Member, or annuitant, or of a former employee or
Member, who—

(A) was married to him for at least 9 months imme-
diately before his death; or

(B) is the mother of issue by that marriage;
(2) the term ‘‘widower’’ means the surviving husband of an

employee, Member, or annuitant, or of a former employee or
Member, who—

(A) was married to her for at least 9 months imme-
diately before her death; or

(B) is the father of issue by that marriage;
(3) the term ‘‘dependent’’, in the case of any child, means

that the employee, Member, or annuitant involved was, at the
time of death of the employee, Member, or annuitant either liv-
ing with or contributing to the support of such child, as deter-
mined in accordance with such regulations as the Office shall
prescribe; and

(4) the term ‘‘child’’ means—
(A) an unmarried dependent child under 18 years of

age, including (i) an adopted child, (ii) a stepchild but only
if the stepchild lived with the employee, Member, or annu-
itant in a regular parent-child relationship, (iii) a recog-
nized natural child, and (iv) a child who lived with and for
whom a petition of adoption was filed by an employee,
Member, or annuitant and who is adopted by the widow or
widower of the employee, Member, or annuitant after the
death of such employee, Member, or annuitant;

(B) such unmarried dependent child regardless of age
who is incapable of self-support because of mental or phys-
ical disability incurred before age 18; or

(C) such unmarried dependent child between 18 and
22 years of age who is a student regularly pursuing a full-
time course of study or training in residence in a high
school, trade school, technical or vocational institute, jun-
ior college, college, university, or comparable recognized
educational institution.

For the purpose of this paragraph and section 8443, a child
whose 22nd birthday occurs before July 1 or after August 31
of a calendar year, and while regularly pursuing such a course
of study or training, is deemed to have become 22 years of age
on the first day of July after that birthday. A child who is a
student is deemed not to have ceased to be a student during
an interim between school years if the interim is not more
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than 5 months and if such child shows to the satisfaction of the
Office that such child has a bona fide intention of continuing
to pursue a course of study or training in the same or different
school during the school semester (or other period into which
the school year is divided) immediately after the interim.

§ 8442. Rights of a widow or widower
(a)(1) Except as provided in subsection (g), if an annuitant dies

and is survived by a widow or widower, the widow or widower is
entitled to an annuity equal to 50 percent of an annuity computed
under section 8415 with respect to the annuitant, (or one-half
thereof, if designated for this purpose under section 8419 of this
title), unless—

(A) the right to an annuity was waived under section
8416(a) (and no election was subsequently made under section
8416(d) nullifying the waiver); or

(B) in the case of a marriage after retirement, the annu-
itant did not file an election under section 8416 (b) or (c), as
the case may be.
(2) A spouse acquired after retirement is entitled to an annuity

under this subsection (as provided in paragraph (1)) only upon
electing this annuity instead of any other survivor benefit to which
such spouse may be entitled under this subchapter or section 8424
or under another retirement system for Government employees.

(b)(1) If an employee or Member dies after completing at least
18 months of civilian service creditable under section 8411 and is
survived by a widow or widower, the widow or widower is entitled
to—

(A) an amount equal to the sum of—
(i) 50 percent of the final annual rate of basic pay (or

of the average pay, if higher) of the employee or Member;
and

(ii) $15,000 as adjusted under section 8462(e); and
(B) if the employee or Member completed at least 10 years

of service, an annuity equal to 50 percent of an annuity com-
puted under section 8415 with respect to the employee or
Member, but without regard to subsection (f) of such section.
(2) The Office shall prescribe regulations under which the total

amount payable to a widow or widower under paragraph (1)(A)
may, at the election of the widow or widower, be paid—

(A) in a lump sum; or
(B) on a monthly basis—

(i) over a period of 3 years beginning on the day after
the employee’s or Member’s death; or

(ii) over any other period established under the
regulations.

Any method of payment provided for under subparagraph (B) shall
be designed such that the present value of the benefits provided
under such method is actuarially equivalent to the present value
of a lump-sum payment under subparagraph (A).

(3) An amount payable under paragraph (1)(A) shall not be
considered to be part of an annuity for purposes of this chapter.

(c)(1) If a former employee or Member dies after having sepa-
rated from the service with title to a deferred annuity under sec-
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tion 8413 but before having established a valid claim for an annu-
ity, and is survived by a widow or widower to whom married on
the date of separation, the widow or widower may elect to receive—

(A) an annuity under paragraph (2); or
(B) the lump-sum credit, if the widow or widower is the in-

dividual who would be entitled to the lump-sum credit and if
such widow or widower files application therefor with the Of-
fice.
(2)(A)(i) Subject to clause (ii) and subparagraph (B)(ii), the an-

nuity of the widow or widower is equal to 50 percent of an annuity
computed under section 8415 for the former employee or Member.

(ii)(I) In computing an amount under section 8415 for a former
employee or Member (described in subclause (II)) in order to com-
pute the annuity for a widow or widower under this subsection, the
computation under section 8415 shall be made as if the former em-
ployee or Member had attained the applicable minimum retirement
age under section 8412(h).

(II) This clause applies with respect to a former employee or
Member who dies before having attained the applicable minimum
retirement age under section 8412(h).

(B)(i) Notwithstanding the first sentence of subsection (d)(1),
the annuity of the widow or widower of a former employee or Mem-
ber under subparagraph (A)(ii) commences—

(I) on the day after the date on which the former employee
or Member would have attained age 62 (or, if applicable, either
age 60 if the former employee or Member completed at least
20 years of service, or the applicable minimum retirement age
(under section 8412(h)) if the former employee of Member com-
pleted at least 30 years of service); or

(II) if the widow or widower so designates in the election,
as of the day after the death of the former employee or Mem-
ber.
(ii) The present value of the annuity of a widow or widower

who chooses the earlier commencement date under clause (i)(II)
shall be actuarially equivalent to the present value of an annuity
computed for the widow or widower, determined as if the com-
mencement date under clause (i)(I) were applicable.

(3)(A) Paragraphs (1) and (2) shall apply only in the case of an
employee or Member who completes at least 10 years of service.

(B) Nothing in this subsection shall be considered to affect the
provisions of this chapter relating to a lump-sum credit in the case
of the widow or widower of a former employee or Member who dies
after completing less than 10 years of service.

(d)(1) The annuity of a widow or widower under this section
commences on the day after the death of the individual on whose
service such annuity is based. This annuity and the right thereto
terminate on the last day of the month before the widow or
widower—

(A) dies; or
(B) except as provided in paragraph (3), remarries before

becoming 55 years of age.
(2) In the case of a widow or widower whose annuity under

this section is terminated because of remarriage before becoming
55 years of age, the annuity shall be restored at the same rate com-
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mencing on the day the remarriage is dissolved by death, divorce,
or annulment, if—

(A) the widow or widower elects to receive this annuity in-
stead of any other survivor benefit to which such widow or
widower may be entitled (under this subchapter or section
8424 or under another retirement system for Government em-
ployees) by reason of the remarriage; and

(B) any lump sum paid on termination of the annuity is re-
turned to the Fund.
(3) Paragraph (1)(B) (relating to termination of a survivor an-

nuity because of a remarriage before age 55) shall not apply if the
widow or widower was married for at least 30 years to the indi-
vidual on whose service the survivor annuity is based.

(e) The requirement in paragraphs (1)(A) and (2)(A) of section
8441 that the widow or widower of an annuitant, employee, or
Member, or of a former employee or Member, have been married
to such individual for at least 9 months immediately before the
death of the individual in order to qualify as the widow or widower
of such individual shall be deemed satisfied in any case in which
the individual dies within the applicable 9-month period, if—

(1) the death of the individual was accidental; or
(2) the surviving spouse of the individual had been pre-

viously married to such individual and subsequently divorced,
and the aggregate time married is at least 9 months.
(f)(1) Subject to paragraph (4), a survivor who is entitled to an

annuity under subsection (a) shall also be entitled to a supple-
mentary annuity under this subsection.

(2) A supplementary annuity under this subsection shall be
equal to the lesser of—

(A) the amount by which the survivor’s assumed CSRS an-
nuity exceeds the annuity payable to such survivor under sub-
section (a); or

(B) the amount determined under paragraph (3).
(3)(A) Except as provided in subparagraph (B), the amount

under this paragraph for a survivor is the amount of widow’s or
widower’s insurance benefits which would be payable to such sur-
vivor under title II of the Social Security Act (without regard to
sections 202(e)(7), 202(f)(2), and 203 of such Act) based on the
wages and self-employment income of the deceased annuitant, and
determined—

(i) as of the date on which the annuitant died; and
(ii) as if the survivor had attained age 60 and made appli-

cation for those benefits under subsection (e) or (f) of section
202 of such Act, as the case may be.
(B) Any computation or determination under this paragraph

shall be made in accordance with the applicable provisions of the
Social Security Act, except that in computing any primary insur-
ance amount under section 215 of such Act for purposes of deter-
mining an amount under this subsection, subparagraphs (A) and
(C) of section 8421(b)(2) shall apply.

(4) A supplementary annuity under this subsection—
(A) shall be payable to a survivor only for calendar months

ending before the calendar month in which such survivor first
satisfies the minimum age requirement under section



792Sec. 8442 CH. 84 (SUBCH IV)—SURVIVOR ANNUITIES

202(e)(1)(B)(i) or 202(f)(1)(B)(i) of the Social Security Act, as
the case may be;

(B) shall not be payable to a survivor who would not be en-
titled to benefits under subsection (e) or (f) of section 202 of the
Social Security Act based on the wages and self-employment
income of the deceased annuitant (determined, as of the date
of the annuitant’s death, as if the survivor had attained age 60
and made appropriate application for benefits, but without re-
gard to any restriction under either such subsection relating to
remarriage); and

(C) shall not be payable to a survivor for any calendar
month in which such survivor is entitled (or would, on proper
application, be entitled) to benefits under section 202(g) of the
Social Security Act (relating to mother’s and father’s insurance
benefits), or under section 202 (e) or (f) of such Act by reason
of having become disabled, based on the wages and self-
employment income of the deceased annuitant.
(5) For the purpose of this subsection, the term ‘‘assumed

CSRS annuity’’, as used in the case of a survivor, means the
amount of the annuity to which such survivor would be entitled
under subchapter III of chapter 83 of this title based on the service
of the deceased annuitant, determined—

(A) as of the day after the date of the annuitant’s death;
(B) as if the survivor had made appropriate application

therefor; and
(C) as if the service of the deceased annuitant were cred-

itable under such subchapter.
(6) An amount payable under this subsection shall be adjusted

under section 8462 and shall otherwise be treated under this chap-
ter in the same way as an amount payable under subsection (a).

(g)(1) If the widow or widower of an annuitant under section
8452 (hereinafter in this subsection referred to as a ‘‘disability an-
nuitant’’) is determined under subsection (a) to be entitled to an
annuity based on the service of such disability annuitant, the an-
nuity of the widow or widower shall be equal to 50 percent of the
amount determined under paragraph (2) (or one-half thereof if des-
ignated for this purpose under section 8419 of this title), rather
than of the amount referred to in subsection (a).

(2)(A) Except as provided in subparagraph (B), the amount on
which the annuity of the widow or widower of a disability annu-
itant is based shall be the amount of the annuity to which such dis-
ability annuitant was entitled, as computed under section 8452 (in-
cluding appropriate reduction under subsection (a)(2) of such sec-
tion and any adjustments under section 8462 allowed under section
8452), as of the day before the date of the disability annuitant’s
death.

(B)(i) In the case of a widow or widower entitled to an annuity
based on the service of a disability annuitant who dies before age
62, the amount under clause (ii) shall apply instead of the amount
which would otherwise apply under subparagraph (A).

(ii)(I) Subject to subclause (II), the amount of the annuity to
which the disability annuitant was entitled as of the day before the
date of death shall be considered to be the amount which would be
computed with respect to such disability annuitant under section
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8452(b) if the disability annuitant had attained age 62 on the day
before date of death.

(II) For purposes of any such computation under section
8452(b)(2) pursuant to this clause, creditable service shall (in addi-
tion to the service which would otherwise be used under subpara-
graph (B)(i) of such section) include the period of time between date
of death and the date of the sixty-second anniversary of the birth
of the annuitant, and average pay shall be adjusted in accordance
with subparagraph (B)(ii) of such section only through date of
death.

(h) The following rules shall apply notwithstanding any other
provision of this section:

(1) The annuity payable under this section to a widow or
widower may not exceed the difference between—

(A) the amount of the annuity which would otherwise
be payable to such widow or widower under this section;
and

(B) the amount of the annuity payable to any former
spouse of the deceased employee, Member, or annuitant, or
former employee or Member, based on an election made
under section 8417(b) or a court order previously issued or
agreement previously entered into as described in section
8445(a).
(2) The amount payable under subsection (b)(1)(A) to a

widow or widower may not exceed the difference between—
(A) the amount which would otherwise be payable to

such widow or widower under such subsection; and
(B) the portion of such amount payable to any former

spouse of the deceased employee, Member, or annuitant, or
former employee or Member, based on a court order pre-
viously issued or agreement previously entered into.
(3) A lump-sum credit under subsection (c)(2) shall be sub-

ject to the same terms and conditions as apply with respect to
a lump-sum credit under section 8424(b).

§ 8443. Rights of a child
(a)(1) If an employee or Member dies after completing at least

18 months of civilian service which is creditable under section
8411, or an annuitant dies, each surviving child is, for any month,
entitled to an annuity equal to—

(A) the amount by which the applicable amount under
paragraph (2) for such month exceeds the applicable amount
under paragraph (3) for such month, divided by

(B) the number of children entitled to a payment under
this section for such month.
(2) The applicable amount under this paragraph for any month

is the total amount to which the surviving child or children (as the
case may be) of the annuitant, employee, or Member would be enti-
tled for such month under subchapter III of chapter 83 (including
any adjustment based on section 8340) based on the service of such
annuitant, employee, or Member, if the service of such annuitant,
employee, or Member were creditable under such subchapter.

(3) The applicable amount under this paragraph for any month
is the total amount of child’s insurance benefits which are payable
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(or would, on proper application, be payable) under title II of the
Social Security Act for such month based on the wages and self-em-
ployment income of such annuitant, employee, or Member.

(b) The annuity of a child under this subchapter—
(1) commences on the day after the annuitant, employee,

or Member dies;
(2) commences or resumes on the first day of the month in

which the child later becomes or again becomes a student as
described by section 8441(4), if any lump sum paid is returned
to the Fund; or

(3) commences or resumes on the first day of the month in
which the child later becomes or again becomes incapable of
self-support because of a mental or physical disability incurred
before age 18 (or a later recurrence of such disability), if any
lump sum paid is returned to the Fund.

This annuity and the right thereto terminate on the last day of the
month before the child—

(A) becomes 18 years of age unless then a student as de-
scribed or incapable of self-support;

(B) becomes capable of self-support after becoming 18
years of age unless then such a student;

(C) becomes 22 years of age if then such a student and ca-
pable of self-support;

(D) ceases to be such a student after becoming 18 years of
age unless then incapable of self-support; or

(E) dies or marries;
whichever occurs first. On the death of the surviving wife or hus-
band, or former wife or husband, or termination of the annuity of
a child, the annuity of any other child or children shall be recom-
puted and paid as though the wife or husband, former wife or hus-
band, or child had not survived the annuitant, employee, or Mem-
ber. If the annuity of a child under this subchapter terminates
under subparagraph (E) because of marriage, then, if such mar-
riage ends, such annuity shall resume on the first day of the month
in which it ends, but only if any lump sum paid is returned to the
Fund, and that individual is not otherwise ineligible for such annu-
ity.

§ 8444. Rights of a named individual with an insurable
interest

The annuity of a survivor named under section 8420(a) is 55
percent of the reduced annuity of the retired employee or Member
determined under paragraph (2) of such section 8420(a). The annu-
ity of the survivor commences on the day after the retired employee
or Member dies. This annuity and the right thereto terminate on
the last day of the month before the survivor dies.

§ 8445. Rights of a former spouse
(a) Subject to subsections (b) through (e), a former spouse of a

deceased employee, Member, or annuitant (or of a former employee
or Member who dies after having separated from the service with
title to a deferred annuity under section 8413 but before having es-
tablished a valid claim for annuity) is entitled to an annuity under
this section, if and to the extent expressly provided for in an elec-
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tion under section 8417(b), or in the terms of any decree of divorce
or annulment or any court order or court-approved property settle-
ment agreement incident to such decree.

(b)(1) The annuity payable to a former spouse under this sec-
tion may not exceed the difference between—

(A) the amount applicable in the case of such former
spouse, as determined under paragraph (2); and

(B) the amount of any annuity payable under this section
to any other former spouse of the employee, Member, or annu-
itant, or former employee or Member, based on an election pre-
viously made under section 8417(b), or a court order previously
issued or agreement previously entered into as described in
subsection (a).
(2) The applicable amount, for purposes of paragraph (1)(A) in

the case of a former spouse, is the amount of the annuity which
would be payable under the provisions of section 8442 (including
subsection (f) of such section, but without regard to subsection (h)
of such section) if such former spouse were a widow or widower en-
titled to an annuity under such provisions based on the service of
the deceased employee, Member, or annuitant, or former employee
or Member.

(c) The commencement and termination of an annuity payable
under this section shall be governed by the terms of the applicable
order, decree, agreement, or election, as the case may be, except
that any such annuity—

(1) shall not commence before—
(A) the day after the employee, Member, or annuitant,

or former employee or Member, dies; or
(B) the first day of the second month beginning after

the date on which the Office receives written notice of the
order, decree, agreement, or election, as the case may be,
together with such additional information or documenta-
tion as the Office may prescribe;

whichever is later; and
(2) except as provided in subsection (h), shall terminate no

later than the last day of the month before the former spouse
remarries before becoming 55 years of age or dies.
(d) For purposes of this chapter, a modification in a decree,

order, agreement, or election referred to in subsection (a) shall not
be effective—

(1) if such modification is made after the retirement or
death of the employee, Member, or annuitant, or former em-
ployee or Member, concerned; and

(2) to the extent that such modification involves an annu-
ity under this section.
(e) For purposes of this chapter, a decree, order, agreement, or

election referred to in subsection (a) shall not be effective, in the
case of a former spouse, to the extent that it is inconsistent with
any joint waiver previously executed with respect to such former
spouse under section 8416(a).

(f)(1) Any amount under section 8442(b)(1)(A) which would oth-
erwise be payable to a widow or widower based on the service of
another individual shall be paid (in whole or in part) by the Office
to a former spouse of such individual if and to the extent expressly
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provided for in the terms of a court decree of divorce, annulment,
or legal separation, or the terms of a court order or court-approved
property settlement incident to any decree of divorce, annulment,
or legal separation.

(2) Paragraph (1) shall apply only to payments made by the Of-
fice after the date of receipt in the Office of written notice of such
decree, order, or agreement, and such additional information and
documentation as the Office may prescribe.

(g) Any payment under this section to a person bars recovery
by any other person.

(h)(1) Subsection (c)(2) (to the extent that it provides for termi-
nation of a survivor annuity because of a remarriage before age 55)
shall not apply if the former spouse was married for at least 30
years to the individual on whose service the survivor annuity is
based.

(2) A remarriage described in paragraph (1) shall not be taken
into account for purposes of section 8419(b)(1)(B) or any other pro-
vision of this chapter which the Office may by regulation identify
in order to carry out the purposes of this subsection.
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SUBCHAPTER V—DISABILITY BENEFITS

§ 8451. Disability retirement
(a)(1)(A) An employee who completes at least 18 months of ci-

vilian service creditable under section 8411 and has become dis-
abled shall be retired on the employee’s own application or on ap-
plication by the employee’s agency.

(B) For purposes of this subsection, an employee shall be con-
sidered disabled only if the employee is found by the Office to be
unable, because of disease or injury, to render useful and efficient
service in the employee’s position.

(2)(A) Notwithstanding paragraph (1), an employee shall not be
eligible for disability retirement under this section if the employee
has declined a reasonable offer of reassignment to a vacant position
in the employee’s agency for which the employee is qualified if the
position—

(i) is at the same grade (or pay level) as the employee’s
most recent grade (or pay level) or higher;

(ii) is within the employee’s commuting area; and
(iii) is one in which the employee would be able to render

useful and efficient service.
(B) An employee who is applying for disability retirement

under this subchapter shall be considered for reassignment by the
employee’s agency to a vacant position described in subparagraph
(A) in accordance with such procedures as the Office shall by regu-
lation prescribe.

(C) An employee is entitled to appeal to the Merit Systems Pro-
tection Board under section 7701 any determination that the em-
ployee is not unable, because of disease or injury, to render useful
and efficient service in a position to which the employee has de-
clined reassignment under this section.

(D) For purposes of subparagraph (A), an employee of the
United States Postal Service shall not be considered qualified for
a position if such position is in a different craft or if reassignment
to such position would be inconsistent with the terms of a
collective- bargaining agreement covering the employee.

(b) A Member who completes at least 18 months of service as
a Member and is found by the Office to be disabled for useful and
efficient service as a Member because of disease or injury shall be
retired on the Member’s own application.

(c) An employee or Member retiring under this section is enti-
tled to an annuity computed under section 8452.

§ 8452. Computation of disability annuity
(a)(1)(A) Except as provided in paragraph (2), or subsection (b),

(c), or (d), the annuity of an annuitant under this subchapter—
(i) for the period beginning on the date on which such an-

nuity commences, or is restored (as described in section
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8455(b) (2) or (3)), and ending at the end of the twelfth month
beginning on or after such date, shall be equal to 60 percent
of the annuitant’s average pay; and

(ii) after the end of the period referred to in clause (i),
shall be equal to 40 percent of the annuitant’s average pay.
(B) An annuity computed under this paragraph—

(i) shall not, during any period referred to in subparagraph
(A)(i), be adjusted under section 8462; but

(ii) shall, after the end of any period referred to in sub-
paragraph (A)(i), be adjusted to reflect all adjustments made
under section 8462(b) after the end of the period referred to in
subparagraph (A)(i), whether the amount actually payable to
the annuitant under this section in any month is determined
under this subsection or otherwise.
(2)(A) For any month in which an annuitant is entitled both to

an annuity under this subchapter as computed under paragraph (1)
and to a disability insurance benefit under section 223 of the Social
Security Act, the annuitant’s annuity for such month (as so com-
puted) shall—

(i) if such month occurs during a period referred to in
paragraph (1)(A)(i), be reduced by 100 percent of the annu-
itant’s assumed disability insurance benefit for such month; or

(ii) if such month occurs other than during a period re-
ferred to in paragraph (1)(A)(i), be reduced by 60 percent of the
annuitant’s assumed disability insurance benefit for such
month;

except that an annuity may not be reduced below zero by reason
of this paragraph.

(B)(i) For purposes of this paragraph, the assumed disability
insurance benefit of an annuitant for any month shall be equal to—

(I) the amount of the disability insurance benefit to which
the annuitant is entitled under section 223 of the Social Secu-
rity Act for the month in which the annuity under this sub-
chapter commences, or is restored, or, if no entitlement to such
disability insurance benefits exists for such month, the first
month thereafter for which the annuitant is entitled both to an
annuity under this subchapter and disability insurance bene-
fits under section 223 of the Social Security Act, adjusted by

(II) all adjustments made under section 8462(b) after the
end of the period referred to in paragraph (1)(A)(i) (or, if later,
after the end of the month preceding the first month for which
the annuitant is entitled both to an annuity under this sub-
chapter and disability insurance benefits under section 223 of
the Social Security Act) and before the start of the month in-
volved (without regard to whether the annuitant’s annuity was
affected by any of those adjustments.)

For purposes of computing the assumed disability insurance ben-
efit, the month in which the annuitant’s disability began (as deter-
mined under section 216(i)(2)(C) of the Social Security Act) shall be
the month in which the annuity commenced or, if earlier (and if a
determination was actually made) the month determined under
such section.

(ii) For purposes of applying section 224 of the Social Security
Act to the assumed disability insurance benefit used to compute
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the reduction under this paragraph, the amount of the annuity
under this subchapter which is considered shall be the amount of
the annuity as determined before the application of this paragraph.

(3) Section 8462 shall apply with respect to amounts under this
subsection only as provided in paragraphs (1) and (2).

(b)(1) Except as provided in subsection (d), if an annuitant is
entitled to an annuity under this subchapter as of the day before
the date of the sixty-second anniversary of the annuitant’s birth
(hereinafter in this section referred to as the annuitant’s ‘‘redeter-
mination date’’), such annuity shall be redetermined by the Office
in accordance with paragraph (2). Effective as of the annuitant’s re-
determination date, the annuity (as so redetermined) shall be in
lieu of any annuity to which such annuitant would otherwise be en-
titled under this subchapter.

(2)(A) An annuity redetermined under this subsection shall be
equal to the amount of the annuity to which the annuitant would
be entitled under section 8415, taking into account the provisions
of subparagraph (B).

(B) In performing a computation under this paragraph—
(i) creditable service of an annuitant shall be increased by

including any period (or periods) before the annuitant’s rede-
termination date during which the annuitant was entitled to
an annuity under this subchapter; and

(ii) the average pay which would otherwise be used shall
be adjusted to reflect all adjustments made under section
8462(b) with respect to any period (or periods) referred to in
clause (i) (without regard to whether the annuitant’s annuity
was affected by any of those adjustments).
(c) Except as provided in subsection (d), the annuity of an an-

nuitant under this subchapter shall be computed under section
8415 if—

(1) such annuity commences, or is restored, beginning on
or after the redetermination date of the annuitant; or

(2) as of the day on which such annuity commences, or is
restored, the annuitant satisfies the age and service require-
ments for entitlement to an annuity under section 8412 (other
than subsection (g) of such section).
(d)(1) The annuity to which an annuitant is entitled under this

section (after the reduction under subsection (a)(2), if applicable,
has been made) shall not be less than the amount of an annuity
computed under section 8415 (excluding subsection (f) of such sec-
tion).

(2) In applying this subsection with respect to any annuitant,
the amount of an annuity so computed under section 8415 shall be
adjusted under section 8462 (including subsection (c) thereof)—

(A) to the same extent, and otherwise in the same manner,
as if it were an annuity—

(i) subject to adjustment under such section; and
(ii) with a commencement date coinciding with the

date the annuitant’s annuity commenced or was restored
under this subchapter, as the case may be; and
(B) whether the amount actually payable to the annuitant

under this section in any month is determined under this sub-
section or otherwise.
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§ 8453. Application
A claim may be allowed under this subchapter only if applica-

tion is filed with the Office before the employee or Member is sepa-
rated from the service or within 1 year thereafter. This time limita-
tion may be waived by the Office for an employee or Member who,
at the date of separation from service or within 1 year thereafter,
is mentally incompetent if the application is filed with the Office
within 1 year from the date of restoration of the employee or Mem-
ber to competency or the appointment of a fiduciary, whichever is
earlier.

§ 8454. Medical examination
An annuitant receiving a disability retirement annuity from

the Fund shall be examined under the direction of the Office—
(1) at the end of 1 year from the date of the disability re-

tirement; and
(2) annually thereafter until becoming 60 years of age;

unless the disability is permanent in character. If the annuitant
fails to submit to examination as required by this section, payment
of the annuity shall be suspended until continuance of the dis-
ability is satisfactorily established.

§ 8455. Recovery; restoration of earning capacity
(a)(1) If an annuitant receiving a disability retirement annuity

from the Fund recovers from the disability before becoming 60
years of age, payment of the annuity terminates on reemployment
by the Government or 1 year after the date on which the Office de-
termines that the annuitant has recovered, whichever is earlier.

(2) If an annuitant receiving a disability annuity from the
Fund, before becoming 60 years of age, is restored to an earning
capacity fairly comparable to the current rate of pay of the position
occupied at the time of retirement, payment of the annuity termi-
nates 180 days after the end of the calendar year in which earning
capacity is so restored. Earning capacity is deemed restored if in
any calendar year the income of the annuitant from wages or self-
employment or both equals at least 80 percent of the current rate
of pay of the position occupied immediately before retirement.

(b)(1) If an annuitant whose annuity is terminated under sub-
section (a) is not reemployed in a position in which that individual
is subject to this chapter, such individual is deemed, except for
service credit, to have been involuntarily separated from the serv-
ice for the purpose of subchapter II of this chapter as of the date
of termination of the disability annuity, and after that termination
is entitled to annuity under the applicable provisions of such sub-
chapter.

(2) If an annuitant whose annuity is terminated under sub-
section (a)(2)—

(A) is not reemployed in a position subject to this chapter;
and

(B) has not recovered from the disability for which that in-
dividual was retired;

the annuity of such individual shall be restored at the applicable
rate under section 8452 effective the first of the year following any
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calendar year in which such individual’s income from wages or self-
employment or both is less than 80 percent of the current rate of
pay of the position occupied immediately before retirement.

(3) If an annuitant whose annuity is terminated because of a
medical finding that the individual has recovered from disability is
not reemployed in a position in which such individual is subject to
this chapter, the annuity of such individual shall be restored at the
applicable rate under section 8452 effective from the date on which
the Office determines that there has been a recurrence of the dis-
ability.

(4) Paragraphs (2) and (3) shall not apply in the case of an an-
nuitant receiving an annuity from the Fund under subchapter II of
this chapter.

§ 8456. Military reserve technicians
(a)(1) Except as provided in paragraph (2) or (3), an individual

shall be retired under this subchapter if the individual—
(A) is separated from employment as a military reserve

technician by reason of a disability that disqualifies the indi-
vidual from membership in a reserve component of the Armed
Forces specified in section 10101 of title 10 or from holding the
military grade required for such employment;

(B) is not considered to be disabled under section
8451(a)(1)(B);

(C) is not appointed to a position in the Government
(whether under subsection (b) or otherwise); and

(D) has not declined an offer of an appointment to a posi-
tion in the Government under subsection (b).
(2) Payment of any annuity for an individual pursuant to this

section terminates—
(A) on the date the individual is appointed to a position in

the Government (whether pursuant to subsection (b) or other-
wise);

(B) on the date the individual declines an offer of appoint-
ment to a position in the Government under subsection (b); or

(C) as provided under section 8455(a).
(3) An individual eligible to retire under section 8414(c) shall

not be eligible to retire under this section.
(b) Any individual applying for or receiving any annuity pursu-

ant to this section shall, in accordance with regulations prescribed
by the Office, be considered by any agency of the Government be-
fore any vacant position in the agency is filled if—

(1) the position is located within the commuting area of
the individual’s former position;

(2) the individual is qualified to serve in such position, as
determined by the head of the agency; and

(3) the position is at the same grade or equivalent level as
the position from which the individual was separated.
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SUBCHAPTER VI—GENERAL AND ADMINISTRATIVE
PROVISIONS

§ 8461. Authority of the Office of Personnel Management
(a) The Office shall pay all benefits that are payable under

subchapter II, IV, V, or VI of this chapter from the Fund.
(b) The Office shall administer all provisions of this chapter

not specifically required to be administered by the Board, the Exec-
utive Director, the Secretary of Labor, or any other officer or agen-
cy.

(c) The Office shall adjudicate all claims under the provisions
of this chapter administered by the Office.

(d) The Office shall determine questions of disability and de-
pendency arising under the provisions of this chapter administered
by the Office. Except to the extent provided under subsection (e),
the decisions of the Office concerning these matters are final and
conclusive and are not subject to review. The Office may direct at
any time such medical or other examinations as it considers nec-
essary to determine the facts concerning disability or dependency
of an individual receiving or applying for annuity under the provi-
sions of this chapter administered by the Office. The Office may
suspend or deny annuity for failure to submit to examination.

(e)(1) Subject to paragraph (2), an administrative action or
order affecting the rights or interests of an individual or of the
United States under the provisions of this chapter administered by
the Office may be appealed to the Merit Systems Protection Board
under procedures prescribed by the Board.

(2) In the case of any individual found by the Office to be dis-
abled in whole or in part on the basis of the individual’s mental
condition, and that finding was made pursuant to an application by
an agency for purposes of disability retirement under section 8451,
the procedures under section 7701 shall apply and the decision of
the Board shall be subject to judicial review under section 7703.

(f) The Office shall fix the fees for examinations made under
subchapter V of this chapter by physicians or surgeons who are not
medical officers of the United States. The fees and reasonable trav-
eling and other expenses incurred in connection with the examina-
tions are paid from appropriations for the cost of administering the
provisions of this chapter administered by the Office.

(g) The Office may prescribe regulations to carry out the provi-
sions of this chapter administered by the Office.

(h)(1) Each Government agency shall furnish the Director with
such information as the Director determines necessary in order to
administer this chapter.

(2) The Director, in consultation with the officials from whom
such information is requested, shall establish (by regulation or oth-
erwise) such safeguards as are necessary to ensure that informa-
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tion made available under this subsection is used only for the pur-
pose authorized.

(i) In making a determination of ‘‘actuarial equivalence’’ under
this chapter, the economic assumptions used shall be the same as
the economic assumptions most recently used by the Office (before
the determination of actuarial equivalence involved) in determining
the normal-cost percentage of the System.

(j)(1) Notwithstanding any other provision of this chapter, the
Director of Central Intelligence shall, in a manner consistent with
the administration of this chapter by the Office, and to the extent
considered appropriate by the Director of Central Intelligence—

(A) determine entitlement to benefits under this chapter
based on the service of employees of the Central Intelligence
Agency;

(B) maintain records relating to the service of such
employees;

(C) compute benefits under this chapter based on the serv-
ice of such employees;

(D) collect deposits to the Fund made by such employees,
their spouses, their former spouses, and their survivors;

(E) authorize and direct disbursements from the Fund to
the extent based on service of such employees; and

(F) perform such other functions under this chapter (other
than under subchapters III and VII of this chapter) with re-
spect to employees of the Central Intelligence Agency as the
Director of Central Intelligence, in consultation with the Direc-
tor of the Office of Personnel Management, determines to be
appropriate.
(2) The Director of the Office of Personnel Management shall

furnish such information and, on a reimbursable basis, such serv-
ices to the Director of Central Intelligence as the Director of Cen-
tral Intelligence requests to carry out paragraph (1).

(k)(1) The Director of Central Intelligence, in consultation with
the Executive Director of the Federal Retirement Thrift Investment
Board, may—

(A) maintain exclusive records relating to elections, con-
tributions, and accounts under the Thrift Savings Plan pro-
vided in subchapter III of this chapter in the case of employees
of the Central Intelligence Agency;

(B) provide that contributions by, or on behalf of, such em-
ployees to the Thrift Savings Plan be accounted for by such Ex-
ecutive Director in aggregate amounts;

(C) make the necessary disbursements from, and the nec-
essary allocations of earnings, losses, and charges to, indi-
vidual accounts of such employees under the Thrift Savings
Plan; and

(D) perform such other functions under subchapters III
and VII of this chapter (but not including investing sums in
the Thrift Savings Fund) with respect to employees of the Cen-
tral Intelligence Agency as the Director of Central Intelligence,
in consultation with the Executive Director of the Federal Re-
tirement Thrift Investment Board, determines to be appro-
priate.
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(2) The Executive Director of the Federal Retirement Thrift In-
vestment Board may not exercise authority under this chapter in
the case of employees of the Central Intelligence Agency to the ex-
tent that the Director of Central Intelligence exercises authority
provided in paragraph (1).

(3) The Executive Director of the Federal Retirement Thrift In-
vestment Board shall furnish such information and, on a reimburs-
able basis, such services to the Director of Central Intelligence as
the Director of Central Intelligence determines necessary to carry
out this subsection.

(l) Subsection (h)(1), and sections 8439(b) and 8474(c)(4), shall
be applied with respect to information relating to employees of the
Central Intelligence Agency in a manner that protects intelligence
sources, methods, and activities.

(m)(1) The Director of Central Intelligence, in consultation
with the Director of the Office of Personnel Management and the
Executive Director of the Federal Retirement Thrift Investment
Board, shall by regulation prescribe appropriate procedures to
carry out subsections (j), (k), and (l).

(2) The regulations shall provide procedures for the Director of
the Office of Personnel Management to inspect and audit disburse-
ments from the Fund under this chapter.

(3) The Director of Central Intelligence shall submit the regu-
lations prescribed under paragraph (1) to the Select Committee on
Intelligence of the Senate and the Permanent Select Committee on
Intelligence of the House of Representatives before the regulations
take effect.

(n)(1) Under regulations prescribed by the Office, an employee
who—

(A) 1 has not previously made an election under this
subsection or had an opportunity to make an election
under this paragraph; and
(B) moves, without a break in service of more than 1 year,

to employment in a nonappropriated fund instrumentality of
the Department of Defense or the Coast Guard, respectively,
described in section 2105(c),

shall be given the opportunity to elect irrevocably, within 30 days
after such move, to remain covered as an employee under this
chapter during any employment described in section 2105(c) after
such move.

(2) Under regulations prescribed by the Office, an employee of
a nonappropriated fund instrumentality of the Department of De-
fense or the Coast Guard described in section 2105(c), who—

(A) 1 has not previously made an election under this
subsection or had an opportunity to make an election
under this paragraph;
(B) is a participant in a retirement system established for

employees described in section 2105(c);
(C) moves, without a break in service of more than 1 year,

to a position that is not described by section 2105(c); and
(D) is not eligible to make an election under section

8347(q),
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shall be given the opportunity to elect irrevocably, within 30 days
after such move, to remain covered, during any subsequent employ-
ment as an employee as defined by section 2105(a) or section
2105(c), by the retirement system applicable to such employee’s
current or most recent employment described by section 2105(c)
rather than be subject to this chapter.

§ 8462. Cost-of-living adjustments
(a) For the purpose of this section—

(1) the term ‘‘base quarter’’, as used with respect to a year,
means the calendar quarter ending on September 30 of such
year;

(2) the price index for a base quarter is the arithmetical
mean of such index for the 3 months comprising such quarter;
and

(3) the term ‘‘percent change in the price index’’, as used
with respect to a year, means the percentage derived by—

(A) reducing—
(i) the price index for the base quarter of such

year, by
(ii) the price index for the base quarter of the pre-

ceding year in which an adjustment under this sub-
section was made;
(B) dividing the difference under subparagraph (A) by

the price index referred to in subparagraph (A)(ii); and
(C) multiplying the quotient under subparagraph (B)

by 100.
(b)(1) Except as provided in subsection (c), effective December

1 of any year in which an adjustment under this subsection is to
be made, as determined under paragraph (2), each annuity payable
from the Fund under this chapter (other than an annuity under
section 8443) having a commencing date not later than such De-
cember 1 shall be adjusted as follows:

(A) If the percent change in the price index for the year
does not exceed 3 percent, each annuity subject to adjustment
under this subsection shall be increased by the lesser of—

(i) the percent change in the price index (rounded to
the nearest one-tenth of 1 percent); or

(ii) 2 percent.
(B) If the percent change in the price index for the year

exceeds 3 percent, each annuity subject to adjustment under
this subsection shall be increased by the excess of—

(i) the percent change in the price index (rounded to
the nearest one-tenth of 1 percent), over

(ii) 1 percent.
(2) An adjustment under this subsection shall be made in a

year only if the price index for the base quarter of such year ex-
ceeds the price index for the base quarter of the preceding year in
which an adjustment under this subsection was made.

(3) An annuity under this chapter shall not be subject to ad-
justment under section 8340. Nothing in the preceding sentence
shall affect the computation of any amount under section
8443(a)(2).
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(c) Eligibility for an annuity increase under this section is gov-
erned by the commencing date of each annuity payable from the
Fund as of the effective date of an increase, except as follows:

(1) The first increase (if any) made under subsection (b) to
an annuity which is payable from the Fund to an annuitant or
survivor (other than a child under section 8443) whose annuity
has not been increased under this subsection or subsection (b)
shall be equal to the product (adjusted to the nearest one-tenth
of 1 percent) of—

(A) one-twelfth of the applicable percent change com-
puted under subsection (b), multiplied by

(B) the number of months (not to exceed 12 months,
counting any portion of a month as a month)—

(i) for which the annuity was payable from the
Fund before the effective date of the increase; or

(ii) in the case of a survivor of a deceased annu-
itant whose annuity has not been so increased, since
the annuity was first payable to the deceased annu-
itant.

(2) Effective from its commencing date, an annuity payable
from the Fund to an annuitant’s survivor (other than a widow
or widower whose annuity is computed under section 8442(g)
or a child under section 8443) shall be increased by the total
percentage by which the deceased annuitant’s annuity had
been increased under this section during the period beginning
on the date the deceased annuitant’s annuity commenced and
ending on the date of the deceased annuitant’s death.

(3)(A) An adjustment under subsection (b) for any year
shall not be effective with respect to the annuity of an annu-
itant who is under 62 years of age as of the date on which such
adjustment would otherwise first take effect.

(B)(i) Except as provided in clause (ii), this paragraph ap-
plies only with respect to an annuitant under section 8412,
8413, or 8414.

(ii) This paragraph does not apply with respect to an annu-
itant under subsection (d) or (e) of section 8412 or (in the case
of an annuitant separated from service as a military reserve
technician as a result of disability) under section 8414(c).

(4) The first increase (if any) made under subsection (b) to
an annuity which is payable from the Fund to a widow or wid-
ower whose annuity is computed under section 8442(g) shall be
equal to the product (adjusted to the nearest one-tenth of 1
percent) of—

(A) one-twelfth of the applicable percent change com-
puted under subsection (b), multiplied by

(B) the number of months (not to exceed 12 months,
counting any portion of a month as a month) since—

(i) the effective date of the adjustment last made
under this section in the annuity of the annuitant on
whose service on the widow’s or widower’s annuity is
based; or

(ii) if the annuity of the annuitant (referred to in
clause (i)) has not been increased under this section,
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the commencement date of such annuitant’s annuity
(determined subject to section 8452(a)(1)(B)).

(d) The monthly installment of an annuity after adjustment
under this section shall be rounded to the next lowest dollar. How-
ever, the monthly installment shall, after adjustment, reflect an in-
crease of at least $1.

(e) The $15,000 amount referred to in section 8442(b)(1)(A)(ii)
shall be increased at the same time that, and by the same percent
as the percentage by which, annuities under subchapter III of
chapter 83 are increased.

§ 8463. Rate of benefits
Each annuity payable from the Fund is stated as an annual

amount, one-twelfth of which, rounded to the next lower dollar,
constitutes the monthly rate payable on the first business day of
the first month beginning after the month for which it has accrued.

§ 8464. Commencement and termination of annuities of em-
ployees and Members

(a)(1) Except as otherwise provided in this chapter—
(A) an annuity payable from the Fund commences on the

first day of the month after—
(i) separation from the service, in the case of an em-

ployee or Member retiring under section 8412, or sub-
section (a), (b)(1)(B), or (d) 1 of section 8414; or

(ii) pay ceases, and the applicable age and service re-
quirements are met, in the case of an employee or Member
retiring under section 8413;
(B) an annuity payable from the Fund commences on the

day after separation from the service in the case of an em-
ployee retiring under subsection (b)(1)(A) or (c) of section 8414;
and

(C) an annuity payable from the Fund commences on the
day after separation from the service or the day after pay
ceases and the requirements for title to an annuity are met in
the case of an employee or Member retiring under section
8451.
(2) Notwithstanding paragraph (1)(A)(i), an annuity payable

from the Fund commences on the day after separation from the
service in the case of an employee or Member—

(A) who retires under section 8412; and
(B) whose separation occurs upon the expiration of a term

(or other period) for which the individual was appointed or
elected.
(b) Except as otherwise provided in this chapter, the annuity

of an annuitant under subchapter II or V of this chapter termi-
nates on the date death or other terminating event occurs.
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§ 8464a. Relationship between annuity and workers’ com-
pensation

(a)(1) An individual is not entitled to receive—
(A) an annuity under subchapter II or V, and
(B) compensation for injury to, or disability of, such indi-

vidual under subchapter I of chapter 81, other than compensa-
tion payable under section 8107,

covering the same period of time.
(2) An individual is not entitled to receive an annuity under

subchapter IV and a concurrent benefit under subchapter I of chap-
ter 81 on account of the death of the same person.

(3) Paragraphs (1) and (2) do not bar the right of a claimant
to the greater benefit conferred by either this chapter or sub-
chapter I of chapter 81.

(b) If an individual is entitled to an annuity under subchapter
II, IV, or V, and the individual receives a lump-sum payment for
compensation under section 8135 based on the disability or death
of the same person, so much of the compensation as has been paid
for a period extended beyond the date payment of the annuity com-
mences, as determined by the Department of Labor, shall be re-
funded to that Department for credit to the Employees’ Compensa-
tion Fund. Before the individual may receive the annuity, the indi-
vidual shall—

(1) refund to the Department of Labor the amount rep-
resenting the commuted compensation payments for the ex-
tended period; or

(2) authorize the deduction of the amount from the annu-
ity.

Deductions from the annuity may be made from accrued or accru-
ing payments. The amounts deducted and withheld from the annu-
ity shall be transmitted to the Department of Labor for reimburse-
ment to the Employees’ Compensation Fund. When the Depart-
ment of Labor finds that the financial circumstances of an indi-
vidual entitled to an annuity under subchapter II, IV, or V warrant
deferred refunding, deductions from the annuity may be prorated
against and paid from accruing payments in such manner as the
Department determines appropriate.

§ 8465. Waiver, allotment, and assignment of benefits
(a) An individual entitled to an annuity payable from the Fund

may decline to accept all or any part of the amount of the annuity
by a waiver signed and filed with the Office. The waiver may be
revoked in writing at any time. Payment of the annuity waived
may not be made for the period during which the waiver is in ef-
fect.

(b) An individual entitled to an annuity payable from the Fund
may make allotments or assignments of amounts from the annuity
for such purposes as the Office considers appropriate.

§ 8466. Application for benefits
(a) No payment of benefits based on the service of an employee

or Member shall be made from the Fund unless an application for
payment of the benefits is received by the Office before the one
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hundred and fifteenth anniversary of the birth of the employee or
Member.

(b) Notwithstanding subsection (a), after the death of an
employee, Member, or annuitant, or former employee or Member,
a benefit based on the service of such employee, Member, or annu-
itant, or former employee or Member, shall not be paid under sub-
chapter II or IV of this chapter unless an application therefor is re-
ceived by the Office within 30 years after the death or other event
which establishes the entitlement to the benefit.

(c) Payment due a minor, or an individual mentally incom-
petent or under other legal disability, may be made to the person
who is constituted guardian or other fiduciary by the law of the
State of residence of the claimant or is otherwise legally vested
with the care of the claimant or his estate. If a guardian or other
fiduciary of the individual under legal disability has not been ap-
pointed under the law of the State of residence of the claimant,
payment may be made to any person who, in the judgment of the
Office, is responsible for the care of the claimant, and the payment
bars recovery by any other person.

§ 8467. Court orders
(a) Payments under this chapter which would otherwise be

made to an employee, Member, or annuitant (including an em-
ployee, Member, or annuitant as defined in section 8331) based on
service of that individual shall be paid (in whole or in part) by the
Office or the Executive Director, as the case may be, to another
person if and to the extent expressly provided for in the terms of—

(1) any court decree of divorce, annulment, or legal separa-
tion, or the terms of any court order or court-approved property
settlement agreement incident to any court decree of divorce,
annulment, or legal separation; or

(2) any court order or other similar process in the nature
of garnishment for the enforcement of a judgment rendered
against such employee, Member, or annuitant, for physically,
sexually, or emotionally abusing a child.

In the event that the Office or the Executive Director, as the case
may be, is served with more than 1 decree, order, or other legal
process with respect to the same moneys due or payable to any in-
dividual, such moneys shall be available to satisfy such processes
on a first-come, first-served basis, with any such process being sat-
isfied out of such moneys as remain after the satisfaction of all
such processes which have been previously served.

(b) Subsection (a) shall apply only to payments made by the
Office or the Executive Director under this chapter after the date
on which the Office or the Executive Director (as the case may be)
receives written notice of such decree, order, other legal process, or
agreement, and such additional information and documentation as
the Office or the Executive Director may require.

(c) For the purpose of this section—
(1) the term ‘‘judgment rendered for physically, sexually,

or emotionally abusing a child’’ means any legal claim per-
fected through a final enforceable judgment, which claim is
based in whole or in part upon the physical, sexual, or emo-
tional abuse of a child, whether or not that abuse is accom-
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panied by other actionable wrongdoing, such as sexual exploi-
tation or gross negligence; and

(2) the term ‘‘child’’ means an individual under 18 years of
age.

§ 8468. Annuities and pay on reemployment
(a) If an annuitant, except a disability annuitant whose annu-

ity is terminated because of the annuitant’s recovery or restoration
of earning capacity, becomes employed in an appointive or elective
position, an amount equal to the annuity allocable to the period of
actual employment shall be deducted from the annuitant’s pay, ex-
cept for lump-sum leave payment purposes under section 5551. Un-
less the annuitant’s appointment is on an intermittent basis or is
to a position as a justice or judge (as defined by section 451 of title
28) or as an employee subject to another retirement system for
Government employees, or unless the annuitant is serving as Presi-
dent, deductions for the Fund shall be withheld from the annu-
itant’s pay under section 8422(a) and contributions under section
8423 shall be made. The deductions and contributions referred to
in the preceding provisions of this subsection shall be deposited in
the Treasury of the United States to the credit of the Fund. The
annuitant’s lump-sum credit may not be reduced by annuity paid
during the reemployment.

(b)(1)(A) If an annuitant subject to deductions under the sec-
ond sentence of subsection (a) serves on a full-time basis for a least
1 year, or on a part-time basis for periods equivalent to at least 1
year of full-time service, the annuitant’s annuity on termination of
reemployment shall be increased by an annuity computed under
section 8415 (a) through (g) as may apply based on the period of
reemployment and the basic pay, before deduction, averaged during
the reemployment.

(B)(i) If the annuitant is receiving a reduced annuity as pro-
vided in section 8419, the increase in annuity payable under sub-
paragraph (A) is reduced by 10 percent and the survivor annuity
or combination of survivor annuities payable under section 8442 or
8445 (or both) is increased by 50 percent of the increase in annuity
payable under subparagraph (A), unless, at the time of claiming
the increase payable under subparagraph (A), the annuitant noti-
fies the Office in writing that the annuitant does not desire the
survivor annuity to be increased.

(ii) If an annuitant who is subject to the deductions referred
to in subparagraph (A) dies while still reemployed, after having
been reemployed for not less than 1 year of full-time service (or the
equivalent thereof, in the case of full-time employment), the sur-
vivor annuity payable is increased as though the reemployment
had otherwise terminated.

(2)(A) If an annuitant subject to deductions under the second
sentence of subsection (a) serves on a full-time basis for at least 5
years, or on a part-time basis for periods equivalent to at least 5
years of full-time service, the annuitant may elect, instead of the
benefit provided by paragraph (1), to have such annuitant’s rights
redetermined under this chapter.

(B) If an annuitant who is subject to the deductions referred
to in subparagraph (A) dies while still reemployed, after having
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been reemployed for at least 5 years of full-time service (or the
equivalent thereof in the case of part-time employment), any per-
son entitled to a survivor annuity under section 8442 or 8445 based
on the service of such annuitant shall be permitted to elect, in ac-
cordance with regulations prescribed by the Office of Personnel
Management, to have such person’s rights under subchapter IV re-
determined. A redetermined survivor annuity elected under this
subparagraph shall be in lieu of an increased annuity which would
otherwise be payable in accordance with paragraph (1)(B)(ii).

(3) If an annuitant subject to deductions under the second sen-
tence of subsection (a) serves on a full-time basis for a period of
less than 1 year, or on a part-time basis for periods equivalent to
less than 1 year of full-time service, the total amount withheld
under section 8422(a) from the annuitant’s basic pay for the period
or periods involved shall, upon written application to the Office, be
payable to the annuitant (or the appropriate survivor or survivors,
determined in the order set forth in section 8424(d)).

(c) This section does not apply to an individual appointed to
serve as a Governor of the Board of Governors of the United States
Postal Service.

(d) If an annuitant becomes employed as a justice or judge of
the United States, as defined by section 451 of title 28, the annu-
itant may, at any time prior to resignation or retirement from reg-
ular active service as such a justice or judge, apply for and be paid,
in accordance with section 8424(a), the amount (if any) by which
the lump-sum credit exceeds the total annuity paid, notwith-
standing the time limitation contained in such section for filing an
application for payment.

(e) A reference in this section to an ‘‘annuity’’ shall not be con-
sidered to include any amount payable from a source other than
the Fund.

(f)(1) The Director of the Office of Personnel Management may,
at the request of the head of an Executive agency—

(A) waive the application of the preceding provisions of
this section on a case-by-case basis for employees in positions
for which there is exceptional difficulty in recruiting or retain-
ing a qualified employee; or

(B) grant authority to the head of such agency to waive the
application of the preceding provisions of this section, on a
case-by-case basis, for an employee serving on a temporary
basis, but only if, and for so long as, the authority is necessary
due to an emergency involving a direct threat to life or prop-
erty or other unusual circumstances.
(2) The Office shall prescribe regulations for the exercise of any

authority under this subsection, including criteria for any exercise
of authority and procedures for terminating a delegation of author-
ity under paragraph (1)(B).

(g)(1) If warranted by circumstances described in subsection
(f)(1) (A) or (B) (as applicable), the Director of the Administrative
Office of the United States Courts shall, with respect to an em-
ployee in the judicial branch, have the same waiver authority as
would be available to the Director of the Office of Personnel Man-
agement, or a duly authorized agency head, under subsection (f)
with respect to an employee of an Executive agency.
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(2) Authority under this subsection may not be exercised with
respect to a justice or judge of the United States, as defined in sec-
tion 451 of title 28.

(h)(1) If warranted by circumstances described in subsection
(f)(1) (A) or (B) (as applicable), an official or committee designated
in paragraph (2) shall, with respect to the employees specified in
the applicable subparagraph of such paragraph, have the same
waiver authority as would be available to the Director of the Office
of Personnel Management, or a duly authorized agency head, under
subsection (f) with respect to an employee of an Executive agency.

(2) Authority under this subsection may be exercised—
(A) with respect to an employee of an agency in the legisla-

tive branch, by the head of such agency;
(B) with respect to an employee of the House of Represent-

atives, by the Committee on House Oversight of the House of
Representatives; and

(C) with respect to an employee of the Senate, by the Com-
mittee on Rules and Administration of the Senate.
(3) Any exercise of authority under this subsection shall be in

conformance with such written policies and procedures as the agen-
cy head, the Committee on House Oversight of the House of Rep-
resentatives, or the Committee on Rules and Administration of the
Senate (as applicable) shall prescribe, consistent with the provi-
sions of this subsection.

(4) For the purpose of this subsection, ‘‘agency in the legislative
branch’’, ‘‘employee of the House of Representatives’’, ‘‘employee of
the Senate’’, and ‘‘congressional employee’’ each has the meaning
given to it in section 5531 of this title.

(i)(1) For the purpose of subsections (f) through (h), ‘‘Executive
agency’’ shall not include the General Accounting Office.

(2) An employee as to whom a waiver under subsection (f), (g),
or (h) is in effect shall not be considered an employee for purposes
of this chapter or chapter 83 of this title.

§ 8469. Withholding of State income taxes
(a) The Office shall, in accordance with this section, enter into

an agreement with any State within 120 days of a request for
agreement from the proper State official. The agreement shall pro-
vide that the Office shall withhold State income tax in the case of
the monthly annuity of any annuitant who voluntarily requests, in
writing, such withholding. The amounts withheld during any cal-
endar quarter shall be held in the Fund and disbursed to the
States during the month following that calendar quarter.

(b) An annuitant may have in effect at any time only one re-
quest for withholding under this section, and an annuitant may not
have more than two such requests in effect during any one cal-
endar year.

(c) Subject to subsection (b), an annuitant may change the
State designated by that annuitant for purposes of having
withholdings made, and may request that the withholdings be re-
mitted in accordance with such change. An annuitant also may re-
voke any request of that annuitant for withholding. Any change in
the State designated or revocation is effective on the first day of
the month after the month in which the request or the revocation
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is processed by the Office, but in no event later than on the first
day of the second month beginning after the day on which such re-
quest or revocation is received by the Office.

(d) This section does not give the consent of the United States
to the application of a statute which imposes more burdensome re-
quirements on the United States than on employers generally, or
which subjects the United States or any annuitant to a penalty or
liability because of this section. The Office may not accept pay from
a State for services performed in withholding State income taxes
from annuities. Any amount erroneously withheld from an annuity
and paid to a State by the Office shall be repaid by the State in
accordance with regulations issued by the Office.

(e) For the purpose of this section—
(1) the term ‘‘State’’ means a State, the District of Colum-

bia, or any territory or possession of the United States; and
(2) the term ‘‘annuitant’’ includes a survivor who is receiv-

ing an annuity from the Fund.

§ 8470. Exemption from legal process; recovery of payments
(a) An amount payable under subchapter II, IV, or V of this

chapter is not assignable, either in law or equity, except under the
provisions of section 8465 or 8467, or subject to execution, levy, at-
tachment, garnishment or other legal process, except as otherwise
may be provided by Federal laws.

(b) Recovery of payments under subchapter II, IV, or V of this
chapter may not be made from an individual when, in the judg-
ment of the Office, the individual is without fault and recovery
would be against equity and good conscience. Withholding or recov-
ery of money paid under subchapter II, IV, or V of this chapter on
account of a certification or payment made by a former employee
of the United States in the discharge of his official duties may be
made only if the head of the agency on behalf of which the certifi-
cation or payment was made certifies to the Office that the certifi-
cation or payment involved fraud on the part of the former
employee.
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SUBCHAPTER VII—FEDERAL RETIREMENT THRIFT
INVESTMENT MANAGEMENT SYSTEM

§ 8471. Definitions
For the purposes of this subchapter—

(1) the term ‘‘beneficiary’’ means an individual (other than
a participant) entitled to payment from the Thrift Savings
Fund under subchapter III of this chapter;

(2) the term ‘‘Council’’ means the Employee Thrift Advi-
sory Council established under section 8473 of this title;

(3) the term ‘‘participant’’ means an individual for whom
an account has been established under section 8439 of this
title;

(4) the term ‘‘person’’ means an individual, partnership,
joint venture, corporation, mutual company, joint-stock com-
pany, trust, estate, unincorporated organization, association, or
labor organization; and

(5) the term ‘‘Thrift Savings Fund’’ means the Thrift Sav-
ings Fund established under section 8437 of this title.

§ 8472. Federal Retirement Thrift Investment Board
(a) There is established in the Executive branch of the Govern-

ment a Federal Retirement Thrift Investment Board.
(b) The Board shall be composed of—

(1) 3 members appointed by the President, of whom 1 shall
be designated by the President as Chairman; and

(2) 2 members appointed by the President, of whom—
(A) 1 shall be appointed by the President after taking

into consideration the recommendation made by the
Speaker of the House of Representatives in consultation
with the minority leader of the House of Representatives;
and

(B) 1 shall be appointed by the President after taking
into consideration the recommendation made by the major-
ity leader of the Senate in consultation with the minority
leader of the Senate.

(c) Except as provided in section 311 of the Federal Employees’
Retirement System Act of 1986, appointments under subsection (a)
shall be made by and with the advice and consent of the Senate.

(d) Members of the Board shall have substantial experience,
training, and expertise in the management of financial investments
and pension benefit plans.

(e)(1) Except as provided in section 311 of the Federal Employ-
ees’ Retirement System Act of 1986, a member of the Board shall
be appointed for a term of 4 years, except that of the members first
appointed (other than the members appointed under such sec-
tion)—

(A) the Chairman shall be appointed for a term of 4 years;
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(B) the members appointed under subsection (b)(2) shall be
appointed for terms of 3 years; and

(C) the remaining members shall be appointed for terms of
2 years.
(2)(A) A vacancy on the Board shall be filled in the manner in

which the original appointment was made and shall be subject to
any conditions which applied with respect to the original
appointment.

(B) An individual chosen to fill a vacancy shall be appointed
for the unexpired term of the member replaced.

(3) The term of any member shall not expire before the date
on which the member’s successor takes office.

(f) The Board shall—
(1) establish policies for—

(A) the investment and management of the Thrift Sav-
ings Fund; and

(B) the administration of subchapter III of this chap-
ter;
(2) review the performance of investments made for the

Thrift Savings Fund; and
(3) review and approve the budget of the Board.

(g)(1) The Board may—
(A) adopt, alter, and use a seal;
(B) except as provided in paragraph (2), direct the Execu-

tive Director to take such action as the Board considers appro-
priate to carry out the provisions of this subchapter and sub-
chapter III of this chapter and the policies of the Board;

(C) upon the concurring votes of four members, remove the
Executive Director from office for good cause shown; and

(D) take such other actions as may be necessary to carry
out the functions of the Board.
(2) Except in the case of investments required by section 8438

of this title to be invested in securities of the Government, the
Board may not direct the Executive Director to invest or to cause
to be invested any sums in the Thrift Savings Fund in a specific
asset or to dispose of or cause to be disposed of any specific asset
of such Fund.

(h) The members of the Board shall discharge their responsibil-
ities solely in the interest of participants and beneficiaries under
this subchapter and subchapter III of this chapter.

(i) The Board shall prepare and submit to the President, and,
at the same time, to the appropriate committees of Congress, an
annual budget of the expenses and other items relating to the
Board which shall be included as a separate item in the budget re-
quired to be transmitted to the Congress under section 1105 of title
31.

(j) The Board may submit to the President, and, at the same
time, shall submit to each House of Congress, any legislative rec-
ommendations of the Board relating to any of its functions under
this title or any other provision of law.
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1 For the effective date of the amendments made to section 8473 by section 661(a)(6) of the
National Defense Authorization Act for Fiscal Year 2000 (Public Law 106–65; 113 Stat. 672) see
section 663 set out as a footnote at the end of section 8440e.

§ 8473. Employee Thrift Advisory Council
(a) The Board shall establish an Employee Thrift Advisory

Council. The Council shall be composed of 15 members 1 appointed
by the Chairman of the Board in accordance with subsection (b).

(b) The Chairman shall appoint 15 members 1 of the Council,
of whom—

(1) 4 shall be appointed to represent the respective labor
organizations representing (as exclusive representatives) the
first, second, third, and fourth largest numbers of individuals
subject to chapter 71 of this title;

(2) 2 shall be appointed to represent the respective labor
organizations which have been accorded exclusive recognition
under section 1203(a) of title 39 representing the largest and
second largest numbers of individuals employed by the United
States Postal Service;

(3) 1 shall be appointed to represent the labor organization
which has been accorded exclusive recognition under section
1203(a) of title 39 representing the largest number of individ-
uals employed by the United States Postal Service as rural let-
ter carriers;

(4) 2 shall be appointed to represent the respective mana-
gerial organizations (other than an organization described in
paragraph (5)) which consult with the United States Postal
Service under section 1004(b) of title 39 and which represent
the largest and second largest numbers of individuals em-
ployed by the United States Postal Service as managerial per-
sonnel;

(5) 1 shall be appointed to represent the supervisors’ orga-
nization as defined in section 1004(h) of title 39;

(6) 1 shall be appointed to represent employee organiza-
tions having as a purpose promoting the interests of women in
Government service;

(7) 1 shall be appointed to represent the organization rep-
resenting the largest number of individuals receiving annuities
under this chapter or chapter 83 of this title;

(8) 1 shall be appointed to represent the organization rep-
resenting the largest number of supervisors and management
officials (as defined by section 7103(a)); 1

(9) 1 shall be appointed to represent the organization rep-
resenting the largest number of members of the Senior Execu-
tive Service; and 1

(10) 1 shall be appointed to represent participants (under
section 8440e) who are members of the uniformed services. 1

(c)(1) The Chairman of the Board shall designate 1 member of
the Council to serve as head of the Council.

(2) A member of the Council shall be appointed for a term of
4 years.

(3)(A) A vacancy in the Council shall be filled in the manner
in which the original appointment was made and shall be subject
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to any conditions which applied with respect to the original
appointment.

(B) An individual chosen to fill a vacancy shall be appointed
for the unexpired term of the member replaced.

(C) The term of any member shall not expire before the date
on which the member’s successor takes office.

(d) The Council shall act by resolution of a majority of the
members.

(e) The Council shall—
(1) advise the Board and the Executive Director on matters

relating to—
(A) investment policies for the Thrift Savings Fund;

and
(B) the administration of this subchapter and sub-

chapter III of this chapter; and
(2) perform such other duties as the Board may direct with

respect to investment funds established in accordance with
subchapter III of this chapter.
(f) Section 14(a)(2) of the Federal Advisory Committee Act shall

not apply to the Council.

§ 8474. Executive Director
(a)(1) The Board shall appoint, without regard to the provisions

of law governing appointments in the competitive service, an Exec-
utive Director by action agreed to by a majority of the members of
the Board.

(2) The Executive Director shall have substantial experience,
training, and expertise in the management of financial investments
and pension benefit plans.

(b) The Executive Director shall—
(1) carry out the policies established by the Board;
(2) invest and manage the Thrift Savings Fund in accord-

ance with the investment policies and other policies estab-
lished by the Board;

(3) purchase annuity contracts and provide for the pay-
ment of other benefits under subchapter III of this chapter;

(4) administer the provisions of this subchapter and sub-
chapter III of this chapter;

(5) prescribe such regulations (other than regulations re-
lating to fiduciary responsibilities) as may be necessary for the
administration of this subchapter and subchapter III of this
chapter; and

(6) meet from time to time with the Council upon request
of the Council.
(c) The Executive Director may—

(1) prescribe such regulations as may be necessary to carry
out the responsibilities of the Executive Director under this
section, other than regulations relating to fiduciary
responsibilities;

(2) appoint such personnel as may be necessary to carry
out the provisions of this subchapter and subchapter III of this
chapter;

(3) subject to approval by the Board, procure the services
of experts and consultants under section 3109 of this title;
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(4) secure directly from an Executive agency, the United
States Postal Service, or the Postal Rate Commission any in-
formation necessary to carry out the provisions of this sub-
chapter or subchapter III of this chapter and policies of the
Board;

(5) make such payments out of sums in the Thrift Savings
Fund as the Executive Director determines are necessary to
carry out the provisions of this subchapter and subchapter III
of this chapter and the policies of the Board;

(6) pay the compensation, per diem, and travel expenses of
individuals appointed under paragraphs (2), (3), and (7) of this
subsection from the Thrift Savings Fund;

(7) accept and use the services of individuals employed
intermittently in the Government service and reimburse such
individuals for travel expenses, as authorized by section 5703
of this title, including per diem as authorized by section 5702
of this title;

(8) except as otherwise expressly prohibited by law or the
policies of the Board, delegate any of the Executive Director’s
functions to such employees under the Board as the Executive
Director may designate and authorize such successive redele-
gations of such functions to such employees under the Board
as the Executive Director may consider to be necessary or ap-
propriate; and

(9) take such other actions as are appropriate to carry out
the functions of the Executive Director.

§ 8475. Investment policies
The Board shall develop investment policies under section

8472(f)(1) of this title which provide for—
(1) prudent investments suitable for accumulating funds

for payment of retirement income; and
(2) low administrative costs.

§ 8476. Administrative provisions
(a) The Board shall meet—

(1) not less than once during each month; and
(2) at additional times at the call of the Chairman.

(b)(1) Except as provided in sections 8472(g)(1)(C) and
8474(a)(1) of this title, the Board shall perform the functions and
exercise the powers of the Board on a majority vote of a quorum
of the Board.

(2) A vacancy on the Board shall not impair the authority of
a quorum of the Board to perform the functions and exercise the
powers of the Board.

(c) Three members of the Board shall constitute a quorum for
the transaction of business.

(d)(1) Each member of the Board who is not an officer or em-
ployee of the Federal Government shall be compensated at the
daily rate of basic pay for level IV of the Executive Schedule for
each day during which such member is engaged in performing a
function of the Board.

(2) A member of the Board shall be paid travel, per diem, and
other necessary expenses under subchapter I of chapter 57 of this
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title while traveling away from such member’s home or regular
place of business in the performance of the duties of the Board.

(3) Payments authorized under this subsection shall be paid
from the Thrift Savings Fund.

(e) The accrued annual leave of any employee who is a member
of the Board or the Council shall not be charged for any time used
in performing services for the Board or the Council.

§ 8477. Fiduciary responsibilities; liability and penalties
(a) For the purposes of this section—

(1) the term ‘‘account’’ is not limited by the definition pro-
vided in section 8401(1);

(2) the term ‘‘adequate consideration’’ means—
(A) in the case of a security for which there is a gen-

erally recognized market—
(i) the price of the security prevailing on a na-

tional securities exchange which is registered under
section 6 of the Securities Exchange Act of 1934; or

(ii) if the security is not traded on such a national
securities exchange, a price not less favorable to the
Thrift Savings Fund than the offering price for the se-
curity as established by the current bid and asked
prices quoted by persons independent of the issuer and
of any party in interest; and
(B) in the case of an asset other than a security for

which there is a generally recognized market, the fair mar-
ket value of the asset as determined in good faith by a fi-
duciary or fiduciaries in accordance with regulations pre-
scribed by the Secretary of Labor;
(3) the term ‘‘fiduciary’’ means—

(A) a member of the Board;
(B) the Executive Director;
(C) any person who has or exercises discretionary au-

thority or discretionary control over the management or
disposition of the assets of the Thrift Savings Fund; and

(D) any person who, with respect to the Thrift Savings
Fund, is described in section 3(21)(A) of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C.
1002(21)(A)); and
(4) the term ‘‘party in interest’’ includes—

(A) any fiduciary;
(B) any counsel to a person who is a fiduciary, with re-

spect to the actions of such person as a fiduciary;
(C) any participant;
(D) any person providing services to the Board and,

with respect to the actions of the Executive Director as a
fiduciary any person providing services to the Executive
Director;

(E) a labor organization, the members of which are
participants;

(F) a spouse, sibling, ancestor, lineal descendant, or
spouse of a lineal descendant of a person described in sub-
paragraph (A), (B), or (D);
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(G) a corporation, partnership, or trust or estate of
which, or in which, at least 50 percent of—

(i) the combined voting power of all classes of
stock entitled to vote or the total value of shares of all
classes of stock of such corporation;

(ii) the capital interest or profits interest of such
partnership; or

(iii) the beneficial interest of such trust or estate;
is owned directly or indirectly, or held by a person
described in subparagraph (A), (B), (D), or (E);

(H) an official (including a director) of, or an indi-
vidual employed by, a person described in subparagraph
(A), (B), (D), (E), or (G), or an individual having powers or
responsibilities similar to those of such an official;

(I) a holder (directly or indirectly) of at least 10 per-
cent of the shares in a person described in any subpara-
graph referred to in subparagraph (H); and

(J) a person who, directly or indirectly, is at least a 10
percent partner or joint venturer (measured in capital or
profits) in a person described in any subparagraph referred
to in subparagraph (H).

(b)(1) To the extent not inconsistent with the provisions of this
chapter and the policies prescribed by the Board, a fiduciary shall
discharge his responsibilities with respect to the Thrift Savings
Fund or applicable portion thereof solely in the interest of the par-
ticipants and beneficiaries and—

(A) for the exclusive purpose of—
(i) providing benefits to participants and their bene-

ficiaries; and
(ii) defraying reasonable expenses of administering the

Thrift Savings Fund or applicable portions thereof;
(B) with the care, skill, prudence, and diligence under the

circumstances then prevailing that a prudent individual acting
in a like capacity and familiar with such matters would use in
the conduct of an enterprise of a like character and with like
objectives; and

(C) to the extent permitted by section 8438 of this title, by
diversifying the investments of the Thrift Savings Fund or ap-
plicable portions thereof so as to minimize the risk of large
losses, unless under the circumstances it is clearly prudent not
to do so.
(2) No fiduciary may maintain the indicia of ownership of any

assets of the Thrift Savings Fund outside the jurisdiction of the
district courts of the United States.

(c)(1) A fiduciary shall not permit the Thrift Savings Fund to
engage in any of the following transactions, except in exchange for
adequate consideration:

(A) A transfer of any assets of the Thrift Savings Fund to
any person the fiduciary knows or should know to be a party
in interest or the use of such assets by any such person.

(B) An acquisition of any property from or sale of any
property to the Thrift Savings Fund by any person the fidu-
ciary knows or should know to be a party in interest.
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(C) A transfer or exchange of services between the Thrift
Savings Fund and any person the fiduciary knows or should
know to be a party in interest.
(2) Notwithstanding paragraph (1), a fiduciary with respect to

the Thrift Savings Fund shall not—
(A) deal with any assets of the Thrift Savings Fund in his

own interest or for his own account;
(B) act, in an individual capacity or any other capacity, in

any transaction involving the Thrift Savings Fund on behalf of
a party, or representing a party, whose interests are adverse
to the interests of the Thrift Savings Fund or the interests of
its participants or beneficiaries; or

(C) receive any consideration for his own personal account
from any party dealing with sums credited to the Thrift Sav-
ings Fund in connection with a transaction involving assets of
the Thrift Savings Fund.
(3)(A) The Secretary of Labor may, in accordance with proce-

dures which the Secretary shall by regulation prescribe, grant a
conditional or unconditional exemption of any fiduciary or trans-
action, or class of fiduciaries or transactions, from all or part of the
restrictions imposed by paragraph (2).

(B) An exemption granted under this paragraph shall not re-
lieve a fiduciary from any other applicable provision of this chap-
ter.

(C) The Secretary of Labor may not grant an exemption under
this paragraph unless he finds that such exemption is—

(i) administratively feasible;
(ii) in the interests of the Thrift Savings Fund and of its

participants and beneficiaries; and
(iii) protective of the rights of participants and bene-

ficiaries of such Fund.
(D) An exemption under this paragraph may not be granted

unless—
(i) notice of the proposed exemption is published in the

Federal Register;
(ii) interested persons are given an opportunity to present

views; and
(iii) the Secretary of Labor affords an opportunity for a

hearing and makes a determination on the record with respect
to the respective requirements of clauses (i), (ii), and (iii) of
subparagraph (C).
(E) Notwithstanding subparagraph (D), the Secretary of Labor

may determine that an exemption granted for any class of fidu-
ciaries or transactions under section 408(a) of the Employee Retire-
ment Income Security Act of 1974 shall, upon publication of notice
in the Federal Register under this subparagraph, constitute an ex-
emption for purposes of the provisions of paragraph (2).

(d) This section does not prohibit any fiduciary from—
(1) receiving any benefit which the fiduciary is entitled to

receive under this subchapter or subchapter III of this chapter
as a participant or beneficiary;

(2) receiving any reasonable compensation authorized by
this subchapter for services rendered, or for reimbursement of
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expenses properly and actually incurred, in the performance of
the fiduciary’s duties under this chapter; or

(3) serving as a fiduciary in addition to being an officer,
employee, agent, or other representative of a party in interest.
(e)(1)(A) Any fiduciary that breaches the responsibilities, du-

ties, and obligations set out in subsection (b) or violates subsection
(c) shall be personally liable to the Thrift Savings Fund for any
losses to such Fund resulting from each such breach or violation
and to restore to such Fund any profits made by the fiduciary
through use of assets of such Fund by the fiduciary, and shall be
subject to such other equitable or remedial relief as a court con-
siders appropriate, except as provided in paragraphs (3) and (4) of
this subsection. A fiduciary may be removed for a breach referred
to in the preceding sentence.

(B) The Secretary of Labor may assess a civil penalty against
a party in interest with respect to each transaction which is en-
gaged in by the party in interest and is prohibited by subsection
(c). The amount of such penalty shall be equal to 5 percent of the
amount involved in each such transaction (as defined in section
4975(f)(4) of the Internal Revenue Code of 1986) for each year or
part thereof during which the prohibited transaction continues, ex-
cept that, if the transaction is not corrected (in such manner as the
Secretary of Labor shall prescribe by regulation consistent with
section 4975(f)(5) of such Code) within 90 days after the date the
Secretary of Labor transmits notice to the party in interest (or such
longer period as the Secretary of Labor may permit), such penalty
may be in an amount not more than 100 percent of the amount in-
volved.

(C) A fiduciary shall not be liable under subparagraph (A) with
respect to a breach of fiduciary duty under subsection (b) com-
mitted before becoming a fiduciary or after ceasing to be a fidu-
ciary.

(D) A fiduciary shall be jointly and severally liable under sub-
paragraph (A) for a breach of fiduciary duty under subsection (b)
by another fiduciary only if—

(i) the fiduciary participates knowingly in, or knowingly
undertakes to conceal, an act or omission of such other fidu-
ciary, knowing such act or omission is such a breach;

(ii) by the fiduciary’s failure to comply with subsection (b)
in the administration of the fiduciary’s specific responsibilities
which give rise to the fiduciary status, the fiduciary has en-
abled such other fiduciary to commit such a breach; or

(iii) the fiduciary has knowledge of a breach by such other
fiduciary, unless the fiduciary makes reasonable efforts under
the circumstances to remedy the breach.
(E) The Secretary of Labor shall prescribe, in regulations, pro-

cedures for allocating fiduciary responsibilities among fiduciaries,
including investment managers. Any fiduciary who, pursuant to
such procedures, allocates to a person or persons any fiduciary re-
sponsibility shall not be liable for an act or omission of such person
or persons unless—

(i) such fiduciary violated subsection (b) with respect to the
allocation, with respect to the implementation of the proce-
dures prescribed by the Secretary of Labor (or the Board under
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section 114 of the Federal Employees’ Retirement System
Technical Corrections Act of 1986), or in continuing such allo-
cation; or

(ii) such fiduciary would otherwise be liable in accordance
with subparagraph (D).
(2) No civil action may be maintained against any fiduciary

with respect to the responsibilities, liabilities, and penalties author-
ized or provided for in this section except in accordance with para-
graphs (3) and (4).

(3) A civil action may be brought in the district courts of the
United States—

(A) by the Secretary of Labor against any fiduciary other
than a Member of the Board or the Executive Director of the
Board—

(i) to determine and enforce a liability under para-
graph (1)(A);

(ii) to collect any civil penalty under paragraph (1)(B);
(iii) to enjoin any act or practice which violates any

provision of subsection (b) or (c);
(iv) to obtain any other appropriate equitable relief to

redress a violation of any such provision; or
(v) to enjoin any act or practice which violates sub-

section (g)(2) or (h) of section 8472 of this title;
(B) by any participant, beneficiary, or fiduciary against

any fiduciary—
(i) to enjoin any act or practice which violates any pro-

vision of subsection (b) or (c);
(ii) to obtain any other appropriate equitable relief to

redress a violation of any such provision;
(iii) to enjoin any act or practice which violates sub-

section (g)(2) or (h) of section 8472 of this title; or
(C) by any participant or beneficiary—

(i) to recover benefits of such participant or beneficiary
under the provisions of subchapter III of this chapter, to
enforce any right of such participant or beneficiary under
such provisions, or to clarify any such right to future bene-
fits under such provisions; or

(ii) to enforce any claim otherwise cognizable under
sections 1346(b) and 2671 through 2680 of title 28, pro-
vided that the remedy against the United States provided
by sections 1346(b) and 2672 of title 28 for damages for in-
jury or loss of property caused by the negligent or wrongful
act or omission of any fiduciary while acting within the
scope of his duties or employment shall be exclusive of any
other civil action or proceeding by the participant or bene-
ficiary for recovery of money by reason of the same subject
matter against the fiduciary (or the estate of such fidu-
ciary) whose act or omission gave rise to such action or
proceeding, whether or not such action or proceeding is
based on an alleged violation of subsection (b) or (c).

(4)(A) In all civil actions under paragraph (3)(A), attorneys ap-
pointed by the Secretary may represent the Secretary (except as
provided in section 518(a) of title 28), however all such litigation
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shall be subject to the direction and control of the Attorney Gen-
eral.

(B) The Attorney General shall defend any civil action or pro-
ceeding brought in any court against any fiduciary referred to in
paragraph (3)(C)(ii) (or the estate of such fiduciary) for any such
injury. Any fiduciary against whom such a civil action or pro-
ceeding is brought shall deliver, within such time after date of
service or knowledge of service as determined by the Attorney Gen-
eral, all process served upon such fiduciary (or an attested copy
thereof) to the Executive Director of the Board, who shall promptly
furnish copies of the pleading and process to the Attorney General
and the United States Attorney for the district wherein the action
or proceeding is brought.

(C) Upon certification by the Attorney General that a fiduciary
described in paragraph (3)(C)(ii) was acting in the scope of such fi-
duciary’s duties or employment as a fiduciary at the time of the oc-
currence or omission out of which the action arose, any such civil
action or proceeding commenced in a State court shall be—

(i) removed without bond at any time before trial by the
Attorney General to the district court of the United States for
the district and division in which it is pending; and

(ii) deemed a tort action brought against the United States
under the provisions of title 28 and all references thereto.
(D) The Attorney General may compromise or settle any claim

asserted in such civil action or proceeding in the manner provided
in section 2677 of title 28, and with the same effect. To the extent
section 2672 of title 28 provides that persons other than the Attor-
ney General or his designee may compromise and settle claims, and
that payment of such claims may be made from agency appropria-
tions, such provisions shall not apply to claims based upon an al-
leged violation of subsection (b) or (c).

(E) For the purposes of paragraph (3)(C)(ii) the provisions of
section 2680(h) of title 28 shall not apply to any claim based upon
an alleged violation of subsection (b) or (c).

(F) Notwithstanding sections 1346(b) and 2671 through 2680 of
title 28, whenever an award, compromise, or settlement is made
under such sections upon any claim based upon an alleged viola-
tion of subsection (b) or (c), payment of such award, compromise,
or settlement shall be made to the appropriate account within the
Thrift Savings Fund, or where there is no such appropriate ac-
count, to the participant or beneficiary bringing the claim.

(G) For purposes of paragraph (3)(C)(ii), fidicuiary includes
only the Members of the Board and the Board’s Executive Director.

(5) Any relief awarded against a Member of the Board or the
Executive Director of the Board in a civil action authorized by
paragraph (3) may not include any monetary damages or any other
recovery of money.

(6) An action may not be commenced under paragraph (3)(A)
or (B) with respect to a fiduciary’s breach of any responsibility,
duty, or obligation under subsection (b) or a violation of subsection
(c) after the earlier of—

(A) 6 years after (i) the date of the last action which con-
stituted a part of the breach or violation, or (ii) in the case of
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an omission, the latest date on which the fiduciary could have
cured the breach or violation; or

(B) 3 years after the earliest date on which the plaintiff
had actual knowledge of the breach or violation, except that,
in the case of fraud or concealment, such action may be com-
menced not later than 6 years after the date of discovery of
such breach or violation.
(7)(A) The district courts of the United States shall have exclu-

sive jurisdiction of civil actions under this subsection.
(B) An action under this subsection may be brought in the Dis-

trict Court of the United States for the District of Columbia or a
district court of the United States in the district where the breach
alleged in the complaint or petition filed in the action took place
or in the district where a defendant resides or may be found. Proc-
ess may be served in any other district where a defendant resides
or may be found.

(8)(A) A copy of the complaint or petition filed in any action
brought under this subsection (other than by the Secretary of
Labor) shall be served on the Executive Director, the Secretary of
Labor, and the Secretary of the Treasury by certified mail.

(B) Any officer referred to in subparagraph (A) of this para-
graph shall have the right in his discretion to intervene in any ac-
tion. If the Secretary of Labor brings an action under paragraph (2)
of this subsection on behalf of a participant or beneficiary, he shall
notify the Executive Director and the Secretary of the Treasury.

(f) The Secretary of Labor may prescribe regulations to carry
out this section.

(g)(1) The Secretary of Labor shall establish a program to carry
out audits to determine the level of compliance with the require-
ments of this section relating to fiduciary responsibilities and pro-
hibited activities of fiduciaries.

(2) An audit under this subsection may be conducted by the
Secretary of Labor, by contract with a qualified non-governmental
organization, or in cooperation with the Comptroller General of the
United States, as the Secretary considers appropriate.

§ 8478. Bonding
(a)(1) Except as provided in paragraph (2), each fiduciary and

each person who handles funds or property of the Thrift Savings
Fund shall be bonded as provided in this section.

(2)(A) Bond shall not be required of a fiduciary (or of any offi-
cer or employee of such fiduciary) if such fiduciary—

(i) is a corporation organized and doing business under the
laws of the United States or of any State;

(ii) is authorized under such laws to exercise trust powers
or to conduct an insurance business;

(iii) is subject to supervision or examination by Federal or
State authority; and

(iv) has at all times a combined capital and surplus in ex-
cess of such minimum amount (not less than $1,000,000) as the
Secretary of Labor prescribes in regulations.
(B) If—

(i) a bank or other financial institution would, but for this
subparagraph, not be required to be bonded under this section
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by reason of the application of the exception provided in sub-
paragraph (A),

(ii) the bank or financial institution is authorized to exer-
cise trust powers, and

(iii) the deposits of the bank or financial institution are not
insured by the Federal Deposit Insurance Corporation,

such exception shall apply to such bank or financial institution
only if the bank or institution meets bonding requirements under
State law which the Secretary of Labor determines are at least
equivalent to those imposed on banks by Federal law.

(b)(1) The Secretary of Labor shall prescribe the amount of a
bond under this section at the beginning of each fiscal year. Except
as otherwise provided in this paragraph, such amount shall not be
less than 10 percent of the amount of funds handled. In no case
shall such bond be less than $1,000 nor more than $500,000, except
that the Secretary of Labor, after due notice and opportunity for
hearing to all interested parties, and other consideration of the
record, may prescribe an amount in excess of $500,000.

(2) For the purpose of prescribing the amount of a bond under
paragraph (1), the amount of funds handled shall be determined by
reference to the amount of the funds handled by the person, group,
or class to be covered by such bond or by their predecessor or pred-
ecessors, if any, during the preceding fiscal year, or to the amount
of funds to be handled during the current fiscal year by such per-
son, group, or class, estimated as provided in regulations pre-
scribed by the Secretary of Labor.

(c) A bond required by subsection (a)—
(1) shall include such terms and conditions as the Sec-

retary of Labor considers necessary to protect the Thrift Sav-
ings Fund against loss by reason of acts of fraud or dishonesty
on the part of the bonded person directly or through conniv-
ance with others;

(2) shall have as surety thereon a corporate surety com-
pany which is an acceptable surety on Federal bonds under au-
thority granted by the Secretary of the Treasury pursuant to
sections 9304 through 9308 of title 31; and

(3) shall be in a form or of a type approved by the Sec-
retary of Labor, including individual bonds or schedule or blan-
ket forms of bonds which cover a group or class.
(d)(1) It shall be unlawful for any person to whom subsection

(a) applies, to receive, handle, disburse, or otherwise exercise cus-
tody or control of any of the funds or other property of the Thrift
Savings Fund without being bonded as required by this section.

(2) It shall be unlawful for any fiduciary, or any other person
having authority to direct the performance of functions described in
paragraph (1), to permit any such function to be performed by any
person to whom subsection (a) applies unless such person has met
the requirements of such subsection.

(e) Notwithstanding any other provision of law, any person
who is required to be bonded as provided in subsection (a) shall be
exempt from any other provision of law which would, but for this
subsection, require such person to be bonded for the handling of
the funds or other property of the Thrift Savings Fund.
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(f) The Secretary of Labor shall prescribe such regulations as
may be necessary to carry out the provisions of this section, includ-
ing exempting a person or class of persons from the requirements
of this section.

§ 8478a. Investigative authority
Any authority available to the Secretary of Labor under section

504 of the Employee Retirement Income Security Act of 1974 is
hereby made available to the Secretary of Labor, and any officer
designated by the Secretary of Labor, to determine whether any
person has violated, or is about to violate, any provision of section
8477 or 8478.

§ 8479. Exculpatory provisions; insurance
(a) Any provision in an agreement or instrument which pur-

ports to relieve a fiduciary from responsibility or liability for any
responsibility, obligation, or duty under this subchapter shall be
void.

(b)(1) The Executive Director may require employing agencies
to contribute an amount not to exceed 1 percent of the amount
such agencies are required to contribute in accordance with section
8432(c) of this title to the Thrift Savings Fund.

(2) The sums credited to the Thrift Savings Fund under para-
graph (1) shall be available and may be used at the discretion of
the Executive Director to purchase insurance to cover potential li-
ability of persons who serve in a fiduciary capacity with respect to
the Thrift Savings Fund, without regard to whether a policy of in-
surance permits recourse by the insurer against the fiduciary in
the case of a breach of a fiduciary obligation.

NOTE:

See also sections 301, 302, and 303 of Public Law 99–335 (June 6, 1986), as
amended by sections 301 and 302 of Public Law 99–556 (Oct. 27, 1986) and sections
106, 107, 113, 118, 119, and 134 of Public Law 100–238 (Jan. 8, 1988) which pro-
vide:
SEC. 301. ELECTIONS.

(a) ELECTIONS FOR INDIVIDUALS SUBJECT TO THE CIVIL SERVICE RETIREMENT
SYSTEM.—(1)(A) Any individual (other than an individual under subsection (b)) who,
as of June 30, 1987, is employed by the Federal Government, and who is then sub-
ject to subchapter III of chapter 83 of title 5, United States Code, may elect to be-
come subject to chapter 84 of such title.

(B) An election under this paragraph may not be made before July 1, 1987, or
after December 31, 1987.

(2)(A) Any individual who, after June 30, 1987, becomes reemployed by the Fed-
eral Government, and who is then subject to subchapter III of chapter 83 of title
5, United States Code, may elect to become subject to chapter 84 of such title.

(B) An election under this paragraph shall not be effective unless it is made
during the six-month period beginning on the date on which reemployment com-
mences.

(3)(A) Except as provided in subparagraph (B), any individual—
(i) who is excluded from the operation of subchapter III of chapter 83 of

title 5, United States Code, under subsection (g), (i), (j), or (l) of section 8347
of such title, and,

(ii) with respect to whom chapter 84 of title 5, United States Code, does not
apply because of section 8402(b)(2) of such title,

shall, for purposes of an election under paragraph (1) or (2), be treated as if such
individual were subject to subchapter III of chapter 83 of title 5, United States
Code.
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(B) An election under this paragraph may not be made by any individual who
would be excluded from the operation of chapter 84 of title 5, United States Code,
under section 8402(c) of such title (relating to exclusions based on the temporary
or intermittent nature of one’s employment).

(4) A member of the Foreign Service described in section 103(6) of the Foreign
Service Act of 1980 shall be ineligible to make any election under this subsection.

(b) ELECTIONS FOR CERTAIN INDIVIDUALS SERVING CONTINUOUSLY SINCE DE-
CEMBER 31, 1983.—The following rules shall apply in the case of any individual de-
scribed in section 8402(b)(1) of title 5, United States Code:

(1) If, as of December 31, 1986, the individual is subject to subchapter III
of chapter 83 of title 5, United States Code, but is not subject to section 204
of the Federal Employees’ Retirement Contribution Temporary Adjustment Act
of 1983, the individual shall remain so subject to such subchapter unless the
individual elects, after June 30, 1987, and before January 1, 1988—

(A) to become subject to such subchapter under the same terms and
conditions as apply in the case of an individual described in section
8402(b)(2) of such title who is subject to such subchapter; or

(B) to become subject to chapter 84 of such title.
An individual eligible to make an election under this paragraph may make the
election described in subparagraph (A) or (B), but not both.

(2) If, as of December 31, 1986, the individual is subject to subchapter III
of chapter 83 of title 5, United States Code, and is also subject to section 204
of the Federal Employees’ Retirement Contribution Temporary Adjustment Act
of 1983, the individual—

(A) shall, as of January 1, 1987, become subject to such subchapter
under the same terms and conditions as apply in the case of an individual
described in section 8402(b)(2) of such title who is subject to such sub-
chapter; and

(B) may (during the six-month period described in subsection (a)(1)(B))
elect to become subject to chapter 84 of such title.

(3)(A) If, as of December 31, 1986, the individual is not subject to subchapter
III of chapter 83 of title 5, United States Code, such individual may, during the six-
month period described in subsection (a)(1)(B)—

(i) elect to become subject to chapter 84 of such title; or
(ii) if such individual has not since made an election described in subpara-

graph (B), elect to become subject to subchapter III of chapter 83 of such title
under the same terms and conditions as apply in the case of an individual de-
scribed in section 8402(b)(2) of such title who is subject to such subchapter.
(B) Nothing in this paragraph shall be considered to preclude the individual

from electing to become subject to subchapter III of chapter 83 of such title pursu-
ant to notification under section 8331(2) of such title—

(i) during the period after December 31, 1986, and before July 1, 1987; or
(ii) after December 31, 1987, if such individual has not since become subject

to subchapter III of chapter 83, or chapter 84, of such title.
(c) EFFECTIVE DATE; IRREVOCABILITY.—An election made under this section—

(1) shall take effect beginning with the first pay period beginning after the
date of the election; and

(2) shall be irrevocable.
(d) CONDITION FOR MAKING AN ELECTION; EXTENSION TO SATISFY CONDITION.—

(1) An election under this section to become subject to chapter 84 of title 5, United
States Code, shall not be considered effective in the case of an individual having
one or more former spouses, unless the election is made with the written consent
of such former spouse (or each such former spouse, if there is more than one).

(2)(A) This subsection applies with respect to a former spouse who (based on
the service of the individual involved) is entitled to benefits under section 8341(h)
or 8345(j) of title 5, United States Code, under the terms of a decree of divorce or
annulment, or a court order or court-approved property settlement incident to any
such decree, with respect to which the Office of Personnel Management has been
duly notified.

(B) This subsection does not apply with respect to a former spouse who has
ceased to be so entitled as a result of remarrying before age 55.

(3) The requirement under paragraph (1) shall be considered satisfied with re-
spect to a former spouse if the individual seeking to make the election establishes
to the satisfaction of the Office (in accordance with regulations prescribed by the
Office)—

(A) that the former spouse’s whereabouts cannot be determined; or
(B) that, due to exceptional circumstances, requiring the individual to seek

the former spouse’s consent would otherwise be inappropriate.
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(4)(A) The Office shall, upon application of an individual, grant an extension for
such individual to make an election referred to in paragraph (1) if such individual—

(i) files application for extension before the end of the period during which
such individual would otherwise be eligible to make such election; and

(ii) demonstrates to the satisfaction of the Office that the extension is need-
ed to secure the modification of a decree of divorce or annulment (or a court
order or court-approved property settlement incident to any such decree) in
order to satisfy the consent requirement under paragraph (1).
(B) An extension under this paragraph shall be for 6 months or for such longer

period as the Office considers appropriate.
(e) EXCLUSIONS.—This section does not apply to an individual under section

8331(1)(G) of title 5, United States Code.
SEC. 302. EFFECT OF AN ELECTION UNDER SECTION 301 TO BECOME SUBJECT TO THE FED-

ERAL EMPLOYEES’ RETIREMENT SYSTEM.

(a) GENERAL AND SPECIAL RULES.—All provisions of chapter 84 of title 5, United
States Code (including those relating to disability benefits, survivor benefits, and
any reductions to provide for survivor benefits) shall apply with respect to any indi-
vidual who becomes subject to such chapter pursuant to an election under section
301, except if, or to the extent that, such provisions are inconsistent with the fol-
lowing:

(1)(A) Any civilian service which is performed before the effective date of
the election under section 301 shall not be creditable under chapter 84 of title
5, United States Code, except as otherwise provided in this subsection.

(B) Any service described in subparagraph (A) which is covered service
within the meaning of section 203(a)(3) of the Federal Employees’ Retirement
Contribution Temporary Adjustment Act of 1983 (97 Stat. 1107; 5 U.S.C. 8331
note) (hereinafter in this section referred to as ‘‘covered service’’) shall be cred-
itable under chapter 84 of title 5, United States Code, if—

(i) with respect to any such service performed before January 1, 1987,
1.3 percent of basic pay for such service was withheld in accordance with
such Act or, if either such withholding was not made or was made, but the
amount so withheld was subsequently refunded, 1.3 percent of basic pay for
such period is deposited to the credit of the Civil Service Retirement and
Disability Fund (hereinafter in this section referred to as the ‘‘Fund’’), with
interest (computed under section 8334(e) of such title); and

(ii) with respect to any such service performed after December 31, 1986,
and before the effective date of the election, an amount equal to the per-
centage of basic pay for such service which would be required to be with-
held under section 8422(a) of title 5, United States Code, has been contrib-
uted to the Fund by the individual involved, whether by withholdings from
pay or, if either no withholding was made or was made, but the amount
withheld was subsequently refunded, the aforementioned percentage of
basic pay for such period is deposited to the credit of the Fund, with inter-
est (computed under section 8334(e) of such title).
(C) Any service described in subparagraph (A)—

(i) which is not covered service;
(ii) which constitutes service of a type described in section 8411(b)(3)

of title 5, United States Code (determined without regard to whether such
service was performed before, on, or after January 1, 1989, and without re-
gard to the provisions of section 8411(f) of such title); and

(iii) which, in the aggregate, is equal to less than 5 years;
shall be creditable under chapter 84 of such title, subject to section 8411(f) of
such title.

(D) Any service described in subparagraph (A)—
(i) which is not covered service;
(ii) which constitutes service of a type described in section 8411(b)(3)

of title 5, United States Code (determined without regard to whether such
service was performed before, on, or after January 1, 1989, and without re-
gard to the provisions of section 8411(f) of such title); and

(iii) which, in the aggregate, is equal to 5 years or more;
shall be creditable for purposes of—

(I) section 8410 of such title, relating to the minimum period of civilian
service required to be eligible for an annuity;

(II) any provision of section 8412 (other than subsection (d) or (e) there-
of), 8413, 8414, 8442(b)(1), 8443(a)(1), or 8451 of such title which relates to
a minimum period of service for entitlement to an annuity;

(III) the provisions of paragraphs (4) and (6);
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(IV) any provision of section 8412(d) of such title which relates to a
minimum period of service for entitlement to an annuity, but only if and
to the extent that the service described in subparagraph (A) was as a law
enforcement officer or firefighter;

(V) any provision of section 8412(e) of such title which relates to a min-
imum period of service for entitlement to an annuity, but only if and to the
extent that the service described in subparagraph (A) was as an air traffic
controller; and

(VI) the provision of subsection (g) of section 8415 which relates to the
minimum period of service required to qualify for the higher accrual rate
under such subsection.
(2)(A) Except as provided in subparagraph (B), the creditability under chap-

ter 84 of title 5, United States Code, of any military service which is performed
before the effective date of the election under section 301 shall be determined
in accordance with applicable provisions of such chapter.

(B) If the electing individual has performed service described in clauses (i)
through (iii) of paragraph (1)(D), service described in subparagraph (A) which,
but for the provisions of subsection (b), would be creditable under subchapter
III of chapter 83 of title 5, United States Code, as in effect on December 31,
1986, shall be creditable for purposes of—

(i) any provision of section 8412 (other than subsection (d) or (e) there-
of), 8413, or 8414 of such title which relates to a minimum period of service
for entitlement to an annuity; and

(ii) the provisions of paragraph (4).
(3)(A)(i) If the electing individual becomes entitled to an annuity under sub-

chapter II of chapter 84 of title 5, United States Code, or dies leaving a survivor
or survivors entitled to benefits under subchapter IV of such chapter, the annu-
ity for such individual shall be equal to the sum of the individual’s accrued ben-
efits under the Civil Service Retirement System (as determined under para-
graph (4)) and the individual’s accrued benefits under the Federal Employees’
Retirement System (as determined under paragraph (5)).

(ii) An annuity computed under this subparagraph shall be deemed to be
the individual’s annuity computed under section 8415 of title 5, United States
Code.

(B) If the electing individual becomes entitled to an annuity under sub-
chapter V of chapter 84 of title 5, United States Code, and if it becomes nec-
essary to compute an annuity under section 8415 of such title with respect to
such individual as a result of such individual’s having become so entitled, the
methodology set forth in subparagraph (A) shall be used in computing any such
annuity under section 8415.

(4) Accrued benefits under this paragraph shall be computed in accordance
with applicable provisions of subchapter III of chapter 83 of title 5, United
States Code (but without regard to subsection (j) or (k), or the second sentence
of subsection (e), of section 8339 of such title) using only any civilian service
under paragraph (1)(D), and any military service under paragraph (2)(B), which
would be creditable for purposes of computing an annuity under such sub-
chapter. Notwithstanding the preceding sentence, in computing accrued benefits
under this paragraph for an individual retiring under section 8412(g) or 8413(b)
of title 5, United States Code, section 8339(h) of such title (relating to reduc-
tions based on age at date of separation) shall not apply.

(5) Accrued benefits under this paragraph shall be computed under section
8415 of title 5, United States Code, using—

(A) total service creditable under chapter 84 of such title which is per-
formed on or after the effective date of the election under section 301; and

(B) with respect to service performed before such effective date—
(i) creditable civilian service (as determined under applicable provi-

sions of this subsection) other than any service described in paragraph
(1)(D); and

(ii) creditable military service (as determined under applicable pro-
visions of this subsection) other than any service described in para-
graph (2)(B).

(6)(A) For purposes of any computation under paragraph (4) or (5), the aver-
age pay to be used shall be the largest annual rate resulting from averaging
the individual’s rates of basic pay in effect over any 3 consecutive years of cred-
itable service or, in the case of an annuity based on service of less than 3 years,
over the total period of service so creditable, with each rate weighted by the pe-
riod it was in effect.
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(B) For purposes of subparagraph (A), service shall be considered creditable
if it would be considered creditable for purposes of determining average pay
under chapter 83 or 84 of title 5, United States Code.

(7) The cost-of-living adjustments for the annuity of the electing individual
shall be made as follows:

(A) The portion of the annuity attributable to paragraph (4) shall be
adjusted at the time and in the amount provided for under section 8340 of
title 5, United States Code.

(B) The portion of the annuity attributable to paragraph (5) shall be
adjusted at the time and in the amount provided for under section 8462 of
title 5, United States Code.
(8) For purposes of any computation under paragraph (4) in the case of an

individual who retires under section 8412 or 8414 of title 5, United States Code,
or who dies leaving a survivor or survivors entitled to benefits under subchapter
IV of such chapter, sick leave creditable under section 8339(m) of such title
shall be equal to the number of days of unused sick leave to the individual’s
credit as of the date of retirement or as of the effective date of the individual’s
election under section 301, whichever is less.

(9) In computing the annuity under paragraph (3) for an individual retiring
under section 8412(g) or 8413(b) of title 5, United States Code, the reduction
under section 8415(f) of such title shall apply with respect to the sum computed
under such paragraph.

(10) An annuity supplement under section 8421 of title 5, United States
Code, shall be computed using the same service as is used for the computation
under paragraph (5).

(11) Effective from its commencing date, an annuity payable to an annu-
itant’s survivor (other than a child under section 8443 of title 5, United States
Code) shall be increased by the total percent by which the deceased annuitant’s
annuity was increased under paragraph (7).

(12)(A)(i) If the electing individual is a reemployed annuitant under section
8344 of title 5, United States Code, under conditions allowing the annuity to
continue during reemployment, payment of the annuitant’s annuity shall con-
tinue after the effective date of the election, and an amount equal to the annu-
ity allocable to the period of actual employment shall continue to be deducted
from the annuitant’s pay and deposited as provided in subsection (a) of such
section. Deductions from pay under section 8422(a) of such title and contribu-
tions under section 8423 of such title shall begin effective on the effective date
of the election.

(ii) Notwithstanding any provision of section 301, an election under such
section shall not be available to any reemployed annuitant who would be ex-
cluded from the operation of chapter 84 of title 5, United States Code, under
section 8402(c) of such title (relating to exclusions based on the temporary or
intermittent nature of one’s employment).

(B) If the annuitant serves on a full-time basis for at least 1 year, or on
a part-time basis for periods equivalent to at least 1 year of full-time service,
such annuitant’s annuity, on termination of reemployment, shall be increased
by an annuity computed—

(i) with respect to reemployment service before the effective date of the
election, under section 8339 (a), (b), (d), (e), (h), (i), and (n) of title 5, United
States Code, as may apply based on the reemployment in which such annu-
itant was engaged before such effective date; and

(ii) with respect to reemployment service on or after the effective date
of the election, under section 8415 (a) through (f) of such title, as may apply
based on the reemployment in which such annuitant was engaged on or
after such effective date;

with the ‘‘average pay’’ used in any computation under clause (i) or (ii) being
determined (based on rates of pay in effect during the period of reemployment,
whether before, on, or after the effective date of the election) in the same way
as provided for in paragraph (6). If the annuitant is receiving a reduced annuity
as provided in section 8339(j) or section 8339(k)(2) of title 5, United States
Code, the increase in annuity payable under this subparagraph is reduced by
10 percent and the survivor annuity payable under section 8341(b) of such title
is increased by 55 percent of the increase in annuity payable under this sub-
paragraph, unless, at the time of claiming the increase payable under this sub-
paragraph, the annuitant notifies the Office of Personnel Management in writ-
ing that such annuitant does not desire the survivor annuity to be increased.
If the annuitant dies while still reemployed, after having been reemployed for
at least 1 full year (or the equivalent thereof, in the case of part-time employ-
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ment), any survivor annuity payable under section 8341(b) of such title based
on the service of such annuitant is increased as though the reemployment had
otherwise terminated. In applying paragraph (7) to an amount under this sub-
paragraph, any portion of such amount attributable to clause (i) shall be ad-
justed under subparagraph (A) of such paragraph, and any portion of such
amount attributable to clause (ii) shall be adjusted under subparagraph (B) of
such paragraph.

(C)(i) If the annuitant serves on a full-time basis for at least 5 years, or
on a part-time basis for periods equivalent to at least 5 years of full-time serv-
ice, such annuitant may elect, instead of the benefit provided by subparagraph
(B), to have such annuitant’s rights redetermined, effective upon separation
from employment. If the annuitant so elects, the redetermined annuity will be-
come payable as if such annuitant were retiring for the first time based on the
separation from reemployment service, and the provisions of this section con-
cerning computation of annuity (other than any provision of this paragraph)
shall apply.

(ii) If the annuitant dies while still reemployed, after having been reem-
ployed for at least 5 full years (or the equivalent thereof, in the case of part-
time employment), any person entitled to a survivor annuity under section
8341(b) of title 5, United States Code, based on the service of such annuitant
shall be permitted to elect to have such person’s rights redetermined in accord-
ance with regulations which the Office shall prescribe. Redetermined benefits
elected under this clause shall be in lieu of any increased benefits which would
otherwise be payable in accordance with the next to last sentence of subpara-
graph (B).

(D) If the annuitant serves on a full-time basis for less than 1 year (or the
equivalent thereof, in the case of part-time employment), any amounts withheld
under section 8422(a) of title 5, United States Code, from such annuitant’s pay
for the period (or periods) involved shall, upon written application to the Office,
be payable to such annuitant (or the appropriate survivor or survivors, deter-
mined in the order set forth in section 8342(c) of such title).

(E) For purposes of determining the period of an annuitant’s reemployment
service under this paragraph, a period of reemployment service shall not be
taken into account unless—

(i) with respect to service performed before the effective date of the
election under section 301, it is service which, if performed for at least 1
full year, would have allowed such annuitant to elect under section 8344(a)
of title 5, United States Code, to have deductions withheld from pay; or

(ii) with respect to service performed on or after the effective date of
the election under section 301, it is service with respect to which deductions
from pay would be required to be withheld under the second sentence of
section 8468(a) of title 5, United States Code.

(b) CHAPTER 83 GENERALLY INAPPLICABLE.—(1) Except as provided in subsection
(a) or paragraph (2), subchapter III of chapter 83 of title 5, United States Code,
shall not apply with respect to any individual who becomes subject to chapter 84
of title 5, United States Code, pursuant to an election under section 301.

(2)(A) Nothing in paragraph (1), or in subchapter III of chapter 83 of title 5,
United States Code, shall preclude the making of a deposit under such subchapter
with respect to any civilian service under subsection (a)(1)(D) or military service
under subsection (a)(2)(B) either by the electing individual or, for purposes of sur-
vivor annuities, by a survivor of such individual.

(B) Nothing in paragraph (1) shall preclude the payment of any lump-sum cred-
it in accordance with section 8342 of title 5, United States Code.

(c) REFUNDS RELATING TO CERTAIN CIVILIAN SERVICE.—(1) Any individual who
makes an election under section 301 to become subject to chapter 84 and who, with
respect to any period before the effective date of the election, has made a contribu-
tion to the Civil Service Retirement System (whether by deductions from pay or by
a deposit or redeposit) and has not taken a refund of the contribution (as so made),
shall be entitled to a refund equal to—

(A) for a period of service under clause (i) of subsection (a)(1)(B), the
amount by which—

(i) the amount contributed with respect to such period, exceeds
(ii) the amount required under such clause (i) with respect to such pe-

riod;
(B) for a period of service under clause (ii) of subsection (a)(1)(B), the

amount by which—
(i) the amount so contributed with respect to such period, exceeds
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(ii) the amount required under such clause (ii) with respect to such pe-
riod; and
(C) for a period of service under subparagraph (C) of subsection (a)(1), the

amount by which—
(i) the amount so contributed with respect to such period, exceeds
(ii) the amount required under such subparagraph with respect to such

period.
(2) In accordance with regulations prescribed by the Office of Personnel Man-

agement, a refund under this subsection shall be payable upon written application
therefor filed with the Office and shall include interest at the rate provided in sec-
tion 8334(e)(3) of title 5, United States Code. Interest on the refund shall accrue
monthly and shall be compounded annually.
SEC. 303. PROVISIONS RELATING TO AN ELECTION TO BECOME SUBJECT TO CHAPTER 83

SUBJECT TO CERTAIN OFFSETS RELATING TO SOCIAL SECURITY.

(a) REFUND.—Any individual who makes an election under section 301(b)(1)(A)
shall, upon written application to the Office of Personnel Management, be entitled
to a refund equal to—

(1) for the period beginning on January 1, 1984, and ending on December
31, 1986, the amount by which—

(A) the total amount deducted from such individual’s basic pay under
section 8334(a)(1) of title 5, United States Code, for such period, exceeds

(B) 1.3 percent of such individual’s total basic pay for such period; and
(2) for the period beginning on January 1, 1987, and ending on the day be-

fore the effective date of the election, the amount by which—
(A) the total amount deducted from such individual’s basic pay under

such section 8334(a)(1) for such period, exceeds
(B) the total amount which would have been deducted if such individ-

ual’s basic pay had instead been subject to section 8334(k) of such title dur-
ing such period.

A refund under this subsection shall be computed with interest in accordance with
section 302(c)(2) and regulations prescribed by the Office of Personnel Management.

(b) DEPOSIT REQUIREMENTS.—(1) In the case of an individual who becomes sub-
ject to subchapter III of chapter 83 of title 5, United States Code, pursuant to notifi-
cation as described in the second sentence of section 301(b)(3)(B), service performed
by such individual before the effective date of the notification shall not be consid-
ered creditable under such subchapter unless—

(A) for any service during the period beginning on January 1, 1987, and
ending on the day before such effective date, there is deposited to the credit of
the Fund a percentage of basic pay for such period equal to the percentage
which would have applied under section 8334(k) of such title if such individual’s
pay had been subject to such section during such period;

(B) for any period of service beginning on January 1, 1984, and ending on
December 31, 1986, there is deposited to the credit of the Fund an amount
equal to 1.3 percent of basic pay for such period; and

(C) for any period of service before January 1, 1984, there is deposited to
the credit of the Fund any amount required with respect to such period under
such subchapter.
(2) A deposit under this subsection may be made by the individual or, for pur-

poses of survivor annuities, a survivor of such individual.
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8525. Effect on other statutes.

SUBCHAPTER I—EMPLOYEES GENERALLY

§ 8501. Definitions
For the purpose of this subchapter—

(1) ‘‘Federal service’’ means service performed after 1952 in
the employ of the United States or an instrumentality of the
United States which is wholly or partially owned by the United
States, but does not include service (except service to which
subchapter II of this chapter applies) performed—

(A) by an elective official in the executive or legislative
branch;

(B) as a member of the armed forces or the Commis-
sioned Corps of the National Oceanic and Atmospheric Ad-
ministration;

(C) by members of the Foreign Service for whom pay-
ments are provided under section 609(b)(1) of the Foreign
Service Act of 1980;

(D) outside the United States, the Commonwealth of
Puerto Rico, and the Virgin Islands by an individual who
is not a citizen of the United States;

(E) by an individual excluded by regulations of the Of-
fice of Personnel Management from the operation of sub-
chapter III of chapter 83 of this title because he is paid on
a contract or fee basis;

(F) by an individual receiving nominal pay and allow-
ances of $12 or less a year;

(G) in a hospital, home, or other institution of the
United States by a patient or inmate thereof;

(H) by a student-employee as defined by section 5351
of this title;
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(I) by an individual serving on a temporary basis in
case of fire, storm, earthquake, flood, or other similar
emergency;

(J) by an individual employed under a Federal relief
program to relieve him from unemployment;

(K) as a member of a State, county, or community
committee under the Agricultural Stabilization and Con-
servation Service or of any other board, council, committee,
or other similar body, unless the board, council, committee,
or other body is composed exclusively of individuals other-
wise in the full-time employ of the United States; or

(L) by an officer or a member of the crew on or in con-
nection with an American vessel—

(i) owned by or bareboat chartered to the United
States; and

(ii) whose business is conducted by a general
agent of the Secretary of Commerce;

if contributions on account of the service are required to be
made to an unemployment fund under a State unemployment
compensation law under section 3305(g) of title 26;

(2) ‘‘Federal wages’’ means all pay and allowances, in cash
and in kind, for Federal service;

(3) ‘‘Federal employee’’ means an individual who has per-
formed Federal service;

(4) ‘‘compensation’’ means cash benefits payable to an indi-
vidual with respect to his unemployment including any portion
thereof payable with respect to dependents;

(5) ‘‘benefit year’’ means the benefit year as defined by the
applicable State unemployment compensation law, and if not
so defined the term means the period prescribed in the agree-
ment under this subchapter with a State or, in the absence of
such an agreement, the period prescribed by the Secretary of
Labor;

(6) ‘‘State’’ means the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, and the Virgin Islands;

(7) ‘‘United States’’, when used in a geographical sense,
means the States; and

(8) ‘‘base period’’ means the base period as defined by the
applicable State unemployment compensation law for the ben-
efit year.

§ 8502. Compensation under State agreement
(a) The Secretary of Labor, on behalf of the United States, may

enter into an agreement with a State, or with an agency admin-
istering the unemployment compensation law of a State, under
which the State agency shall—

(1) pay, as agent of the United States, compensation under
this subchapter to Federal employees; and

(2) otherwise cooperate with the Secretary and with other
State agencies in paying compensation under this subchapter.
(b) The agreement shall provide that compensation will be paid

by the State to a Federal employee in the same amount, on the
same terms, and subject to the same conditions as the compensa-
tion which would be payable to him under the unemployment com-
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pensation law of the State if his Federal service and Federal wages
assigned under section 8504 of this title to the State had been in-
cluded as employment and wages under that State law.

[(c) Repealed. Public Law 90–83, § 1(86)(B), September 11,
1967, 81 Stat. 218.]

(d) A determination by a State agency with respect to entitle-
ment to compensation under an agreement is subject to review in
the same manner and to the same extent as determinations under
the State unemployment compensation law, and only in that man-
ner and to that extent.

(e) Each agreement shall provide the terms and conditions on
which it may be amended or terminated.

§ 8503. Compensation absent State agreement
(a) In the case of a Federal employee whose Federal service

and Federal wages are assigned under section 8504 of this title to
a State which does not have an agreement with the Secretary of
Labor, the Secretary, under regulations prescribed by him, shall,
on the filing by the Federal employee of a claim for compensation
under this subsection, pay compensation to him in the same
amount, on the same terms, and subject to the same conditions as
would be paid to him under the unemployment compensation law
of the State if his Federal service and Federal wages had been in-
cluded as employment and wages under that State law. However,
if the Federal employee, without regard to his Federal service and
Federal wages, has employment or wages sufficient to qualify for
compensation during the benefit year under that State law, then
payments of compensation under this subsection may be made only
on the basis of his Federal service and Federal wages.

(b) A Federal employee whose claim for compensation under
subsection (a) of this section is denied is entitled to a fair hearing
under regulations prescribed by the Secretary. A final determina-
tion by the Secretary with respect to entitlement to compensation
under this section is subject to review by the courts in the same
manner and to the same extent as is provided by section 405(g) of
title 42.

§ 8504. Assignment of Federal service and wages
Under regulations prescribed by the Secretary of Labor, the

Federal service and Federal wages of a Federal employee shall be
assigned to the State in which he had his last official station in
Federal service before the filing of his first claim for compensation
for the benefit year. However—

(1) if, at the time of filing his first claim, he resides in an-
other State in which he performed, after the termination of his
Federal service, service covered under the unemployment com-
pensation law of the other State, his Federal service and Fed-
eral wages shall be assigned to the other State; and

(2) if his last official station in Federal service, before fil-
ing his first claim, was outside the United States, his Federal
service and Federal wages shall be assigned to the State where
he resides at the time he files his first claim.
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§ 8505. Payments to States
(a) Each State is entitled to be paid by the United States with

respect to each individual whose base period wages included Fed-
eral wages an amount which shall bear the same ratio to the total
amount of compensation paid to such individual as the amount of
his Federal wages in his base period bears to the total amount of
his base period wages.

(b) Each State shall be paid, either in advance or by way of re-
imbursement, as may be determined by the Secretary of Labor, the
sum that the Secretary estimates the State is entitled to receive
under this subchapter for each calendar month. The sum shall be
reduced or increased by the amount which the Secretary finds that
his estimate for an earlier calendar month was greater or less than
the sum which should have been paid to the State. An estimate
may be made on the basis of a statistical, sampling, or other meth-
od agreed on by the Secretary and the State agency.

(c) The Secretary, from time to time, shall certify to the Sec-
retary of the Treasury the sum payable to each State under this
section. The Secretary of the Treasury, before audit or settlement
by the General Accounting Office, shall pay the State in accordance
with the certification from the funds for carrying out the purposes
of this subchapter.

(d) Money paid a State under this subchapter may be used
solely for the purposes for which it is paid. Money so paid which
is not used for these purposes shall be returned, at the time speci-
fied by the agreement, to the Treasury of the United States and
credited to current applicable appropriations, funds, or accounts
from which payments to States under this subchapter may be
made.

(e) An agreement may—
(1) require each State officer or employee who certifies

payments or disburses funds under the agreement, or who oth-
erwise participates in its performance, to give a surety bond to
the United States in the amount the Secretary considers nec-
essary; and

(2) provide for payment of the cost of the bond from funds
for carrying out the purposes of this subchapter.
(f) In the absence of gross negligence or intent to defraud the

United States, an individual designated by the Secretary, or des-
ignated under an agreement, as a certifying official is not liable for
the payment of compensation certified by him under this sub-
chapter.

(g) In the absence of gross negligence or intent to defraud the
United States, a disbursing official is not liable for a payment by
him under this subchapter if it was based on a voucher signed by
a certifying official designated as provided by subsection (f) of this
section.

(h) For the purpose of payments made to a State under sub-
chapter III of chapter 7 of title 42, administration by a State agen-
cy under an agreement is deemed a part of the administration of
the State unemployment compensation law.
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§ 8506. Dissemination of information
(a) Each agency of the United States and each wholly or par-

tially owned instrumentality of the United States shall make avail-
able to State agencies which have agreements under this sub-
chapter, or to the Secretary of Labor, as the case may be, such in-
formation concerning the Federal service and Federal wages of a
Federal employee as the Secretary considers practicable and nec-
essary for the determination of the entitlement of the Federal em-
ployee to compensation under this subchapter. The information
shall include the findings of the employing agency concerning—

(1) whether or not the Federal employee has performed
Federal service;

(2) the periods of Federal service;
(3) the amount of Federal wages; and
(4) the reasons for termination of Federal service.

The employing agency shall make the findings in the form and
manner prescribed by regulations of the Secretary. The regulations
shall include provision for correction by the employing agency of er-
rors and omissions. This subsection does not apply with respect to
Federal service and Federal wages covered by subchapter II of this
chapter.

(b) The agency administering the unemployment compensation
law of a State shall furnish the Secretary such information as he
considers necessary or appropriate in carrying out this subchapter.
The information is deemed the report required by the Secretary for
the purpose of section 503(a)(6) of title 42.

§ 8507. False statements and misrepresentations
(a) If a State agency, the Secretary of Labor, or a court of com-

petent jurisdiction finds that an individual—
(1) knowingly has made, or caused to be made by another,

a false statement or representation of a material fact, or know-
ingly has failed, or caused another to fail, to disclose a mate-
rial fact; and

(2) as a result of that action has received an amount as
compensation under this subchapter to which he was not enti-
tled;

the individual shall repay the amount to the State agency or the
Secretary. Instead of requiring repayment under this subsection,
the State agency or the Secretary may recover the amount by de-
ductions from compensation payable to the individual under this
subchapter during the 2-year period after the date of the finding.
A finding by a State agency or the Secretary may be made only
after an opportunity for a fair hearing, subject to such further re-
view as may be appropriate under sections 8502(d) and 8503(c) of
this title.

(b) An amount repaid under subsection (a) of this section shall
be—

(1) deposited in the fund from which payment was made,
if the repayment was to a State agency; or

(2) returned to the Treasury of the United States and cred-
ited to the current applicable appropriation, fund, or account
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from which payment was made, if the repayment was to the
Secretary.

§ 8508. Regulations
The Secretary of Labor may prescribe rules and regulations

necessary to carry out this subchapter and subchapter II of this
chapter. The Secretary, insofar as practicable, shall consult with
representatives of the State unemployment compensation agencies
before prescribing rules or regulations which may affect the per-
formance by the State agencies of functions under agreements
under this subchapter.

§ 8509. Federal Employees Compensation Account
(a) The Federal Employees Compensation Account (as estab-

lished by section 909 of the Social Security Act, and hereafter in
this section referred to as the ‘‘Account’’) in the Unemployment
Trust Fund (as established by section 904 of such Act) shall consist
of—

(1) funds appropriated to or transferred thereto, and
(2) amounts deposited therein pursuant to subsection (c).

(b) Moneys in the Account shall be available only for the pur-
pose of making payments to States pursuant to agreements entered
into under this chapter and making payments of compensation
under this chapter in States which do not have in effect such an
agreement.

(c)(1) Each employing agency shall deposit into the Account
amounts equal to the expenditures incurred under this chapter on
account of Federal service performed by employees and former em-
ployees of that agency.

(2) Deposits required by paragraph (1) shall be made during
each calendar quarter and the amount of the deposit to be made
by any employing agency during any quarter shall be based on a
determination by the Secretary of Labor as to the amounts of pay-
ments, made prior to such quarter from the Account based on Fed-
eral service performed by employees of such agency after December
31, 1980, with respect to which deposit has not previously been
made. The amount to be deposited by any employing agency during
any calendar quarter shall be adjusted to take account of any over-
payment or underpayment of deposit during any previous quarter
for which adjustment has not already been made.

(3) If any Federal agency does not deposit in the Federal Em-
ployees Compensation Account any amount before the date 30 days
after the date on which the Secretary of Labor has notified such
agency that it is required to so deposit such amount, the Secretary
of Labor shall notify the Secretary of the Treasury of the failure
to make such deposit and the Secretary of the Treasury shall trans-
fer such amount to the Federal Employees Compensation Account
from amounts otherwise appropriated to such Federal agency.

(d) The Secretary of Labor shall certify to the Secretary of the
Treasury the amount of the deposit which each employing agency
is required to make to the Account during any calendar quarter,
and the Secretary of the Treasury shall notify the Secretary of
Labor as to the date and amount of any deposit made to such Ac-
count by any such agency.
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(e) Prior to the beginning of each fiscal year (commencing with
the fiscal year which begins October 1, 1981) the Secretary of
Labor shall estimate—

(1) the amount of expenditures which will be made from
the Account during such year, and

(2) the amount of funds which will be available during
such year for the making of such expenditures,

and if, on the basis of such estimate, he determines that the
amount described in paragraph (2) is in excess of the amount
necessary—

(3) to meet the expenditures described in paragraph (1),
and

(4) to provide a reasonable contingency fund so as to as-
sure that there will, during all times in such year, be sufficient
sums available in the Account to meet the expenditures de-
scribed in paragraph (1),

he shall certify the amount of such excess to the Secretary of the
Treasury and the Secretary of the Treasury shall transfer, from the
Account to the general fund of the Treasury, an amount equal to
such excess.

(f) The Secretary of Labor is authorized to establish such rules
and regulations as may be necessary or appropriate to carry out
the provisions of this section.

(g) Any funds appropriated after the establishment of the Ac-
count, for the making of payments for which expenditures are au-
thorized to be made from moneys in the Account, shall be made to
the Account; and there are hereby authorized to be appropriated to
the Account, from time to time, such sums as may be necessary to
assure that there will, at all times, be sufficient sums available in
the Account to meet the expenditures authorized to be made from
moneys therein.

(h) For purposes of this section, the term ‘‘Federal service’’ in-
cludes Federal service as defined in section 8521(a).
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SUBCHAPTER II—EX-SERVICEMEN

§ 8521. Definitions; application
(a) For the purpose of this subchapter—

(1) ‘‘Federal service’’ means active service (not including
active duty in a reserve status unless for a continuous period
of 90 days or more) in the armed forces or the Commissioned
Corps of the National Oceanic and Atmospheric Administration
if with respect to that service—

(A) the individual was discharged or released under
honorable conditions (and, if an officer, did not resign for
the good of the service); and

(B)(i) the individual was discharged or released after
completing his first full term of active service which the in-
dividual initially agreed to serve, or

(ii) the individual was discharged or released before
completing such term of active service—

(I) for the convenience of the Government under
an early release program,

(II) because of medical disqualification, pregnancy,
parenthood, or any service-incurred injury or dis-
ability,

(III) because of hardship, or
(IV) because of personality disorders or inaptitude

but only if the service was continuous for 365 days or
more;

(2) ‘‘Federal wages’’ means all pay and allowances, in cash
and in kind, for Federal service, computed on the basis of the
pay and allowances for the pay grade of the individual at the
time of his latest discharge or release from Federal service as
specified in the schedule applicable at the time he files his first
claim for compensation for the benefit year. The Secretary of
Labor shall issue, from time to time, after consultation with
the Secretary of Defense, schedules specifying the pay and al-
lowances for each pay grade of servicemen covered by this sub-
chapter, which reflect representative amounts for appropriate
elements of the pay and allowances whether in cash or in kind;
and

(3) ‘‘State’’ means the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, and the Virgin Islands.
(b) The provisions of subchapter I of this chapter, subject to the

modifications made by this subchapter, apply to individuals who
have had Federal service as defined by subsection (a) of this sec-
tion.

§ 8522. Assignment of Federal service and wages
Notwithstanding section 8504 of this title, Federal service and

Federal wages not previously assigned shall be assigned to the
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State in which the claimant first files claim for unemployment com-
pensation after his latest discharge or release from Federal service.
This assignment is deemed as assignment under section 8504 of
this title for the purpose of this subchapter.

§ 8523. Dissemination of information
(a) When designated by the Secretary of Labor, an agency of

the United States shall make available to the appropriate State
agency or to the Secretary, as the case may be, such information,
including findings in the form and manner prescribed by regula-
tions of the Secretary, as the Secretary considers practicable and
necessary for the determination of the entitlement of an individual
to compensation under this subchapter.

(b) Subject to correction of errors and omissions as prescribed
by regulations of the Secretary, the following are final and conclu-
sive for the purpose of sections 8502(d) and 8503(c) of this title:

(1) Findings by an agency of the United States made in ac-
cordance with subsection (a) of this section with respect to—

(A) whether or not an individual has met any condi-
tion specified by section 8521(a)(1) of this title;

(B) the periods of Federal service; and
(C) the pay grade of the individual at the time of his

latest discharge or release from Federal service.
(2) The schedules of pay and allowances prescribed by the

Secretary under section 8521(a)(2) of this title.

[§ 8524. Repealed. Public Law 91–373, title I, § 107, August
10, 1970, 84 Stat. 701.]

§ 8525. Effect on other statutes
[(a) Repealed. Public Law 90–83, § 1(90), September 11, 1967,

81 Stat. 219.]
(b) An individual is not entitled to compensation under this

subchapter for any period with respect to which he receives—
(1) a subsistence allowance under chapter 31 of title 38 or

under part VIII of Veterans Regulation Numbered 1(a); or
(2) an educational assistance allowance under chapter 35

of title 38.
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§ 8701. Definitions
(a) For the purpose of this chapter, ‘‘employee’’ means—

(1) an employee as defined by section 2105 of this title;
(2) a Member of Congress as defined by section 2106 of

this title;
(3) a Congressional employee as defined by section 2107 of

this title;
(4) the President;
(5) a justice or judge of the United States appointed to

hold office during good behavior (i) who is in regular active ju-
dicial service, or (ii) who is retired from regular active service
under section 371(b) or 372(a) of title 28, United States Code,
or (iii) who has resigned the judicial office under section 371(a)
of title 28 with the continued right during the remainder of his
lifetime to receive the salary of the office at the time of his res-
ignation;

(6) an individual first employed by the government of the
District of Columbia before October 1, 1987;

(7) an individual employed by Gallaudet College;
(8) an individual employed by a county committee estab-

lished under section 590h(b) of title 16;
(9) an individual appointed to a position on the office staff

of a former President under section 1(b) of the Act of August
25, 1958 (72 Stat. 838); and

(10) an individual appointed to a position on the office staff
of a former President, or a former Vice President under section
4 of the Presidential Transition Act of 1963, as amended (78
Stat. 153), who immediately before the date of such appoint-
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ment was an employee as defined under any other paragraph
of this subsection;

but does not include—
(A) an employee of a corporation supervised by the Farm

Credit Administration if private interests elect or appoint a
member of the board of directors;

(B) an individual who is not a citizen or national of the
United States and whose permanent duty station is outside the
United States, unless the individual was an employee for the
purpose of this chapter on September 30, 1979, by reason of
service in an Executive agency, the United States Postal Serv-
ice, or the Smithsonian Institution in the area which was then
known as the Canal Zone; or

(C) an employee excluded by regulation of the Office of
Personnel Management under section 8716(b) of this title.
(b) Notwithstanding subsection (a) of this section, the employ-

ment of a teacher in the recess period between two school years in
a position other than a teaching position in which he served imme-
diately before the recess period does not qualify the individual as
an employee for the purpose of this chapter. For the purpose of this
subsection, ‘‘teacher’’ and ‘‘teaching position’’ have the meanings
given them by section 901 of title 20.

(c) For the purpose of this chapter, ‘‘basic insurance amount’’
means, in the case of any employee under this chapter, an amount
equal to the greater of—

(1) the annual rate of basic pay payable to the employee,
rounded to the next higher multiple of $1,000, plus $2,000, or

(2) $10,000.
In the case of any former employee entitled to coverage under this
chapter, the term means the basic insurance amount applicable for
the employee at the time the insurance to which the employee is
entitled as an employee under this chapter stops pursuant to sec-
tion 8706(a) of this title.

(d)(1) For the purpose of this chapter, ‘‘family member’’, when
used with respect to any individual, means—

(A) the spouse of the individual; and
(B) an unmarried dependent child of the individual (other

than a stillborn child), including an adopted child, stepchild or
foster child (but only if the stepchild or foster child lived with
the individual in a regular parent-child relationship), or recog-
nized natural child—

(i) who is less than 22 years of age, or
(ii) who is 22 years of age or older and is incapable of

self-support because of a mental or physical disability
which existed before the child became 22 years of age.

(2) For the purpose of this subsection, ‘‘dependent’’, in the case
of any child, means that the individual involved was, at the time
of the child’s death, either living with or contributing to the sup-
port of the child, as determined in accordance with the regulations
the Office shall prescribe.

§ 8702. Automatic coverage
(a) An employee is automatically insured on the date he be-

comes eligible for insurance and each policy of insurance purchased
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by the Office of Personnel Management under this chapter shall
provide for that automatic coverage.

(b) An employee desiring not to be insured shall give written
notice to his employing office on a form prescribed by the Office.
If the notice is received before he has become insured, he shall not
be insured. If the notice is received after he has become insured,
his insurance stops at the end of the pay period in which the notice
is received.

(c) Notwithstanding a notice previously given under subsection
(b), an employee of the Department of Defense who is designated
as an emergency essential employee under section 1580 of title 10
shall be insured if the employee, within 60 days after the date of
the designation, elects to be insured under a policy of insurance
under this chapter. An election under the preceding sentence shall
be effective when provided to the Office in writing, in the form pre-
scribed by the Office, within such 60-day period.

§ 8703. Benefit certificate
The Office of Personnel Management shall arrange to have

each insured employee receive a certificate setting forth the bene-
fits to which he is entitled, to whom the benefits are payable, to
whom the claims shall be submitted, and summarizing the provi-
sions of the policy principally affecting him. The certificate is
issued instead of the certificate which the insurance company
would otherwise be required to issue.

§ 8704. Group insurance; amounts
(a) An employee eligible for insurance is entitled to be insured

for an amount of group life insurance equal to—
(1) the employee’s basic insurance amount, multiplied by
(2) the appropriate factor determined on the basis of the

employee’s age in accordance with the following schedule:
If the age of the The appropriate

employee is: factor is:
35 or under ........................................................................................ 2.0
36 ........................................................................................................ 1.9
37 ........................................................................................................ 1.8
38 ........................................................................................................ 1.7
39 ........................................................................................................ 1.6
40 ........................................................................................................ 1.5
41 ........................................................................................................ 1.4
42 ........................................................................................................ 1.3
43 ........................................................................................................ 1.2
44 ........................................................................................................ 1.1
45 or over ........................................................................................... 1.0

(b) An employee eligible for insurance is entitled to be insured
for group accidental death and dismemberment insurance in ac-
cordance with this subsection. Subject to the conditions and limita-
tions approved by the Office of Personnel Management which are
contained in the policy purchased by the Office, the group acci-
dental death and dismemberment insurance provides payment as
follows:
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Loss Amount payable
For loss of life ....................................... Full amount of the employee’s basic

insurance amount.
Loss of one hand or of one foot or loss

of sight of one eye.
One-half the amount of the employee’s

basic insurance amount.
Loss of two or more such members ..... Full amount of the employee’s basic

insurance amount.

For any one accident the aggregate amount of group accidental
death and dismemberment insurance that may be paid may not ex-
ceed an amount equal to the employee’s basic insurance amount.

(c) The Office shall prescribe regulations providing for the con-
version of other than annual rates of pay to annual rates of pay
and shall specify the types of pay included in annual pay. For the
purpose of this chapter, ‘‘annual pay’’ includes—

(1) premium pay under section 5545(c)(1) of this title; and
(2) with respect to a law enforcement officer as defined in

section 8331(20) or 8401(17) of this title, premium pay under
section 5545(c)(2) of this title.
(d) In determining the amount of insurance to which an em-

ployee is entitled—
(1) a change in rate of pay under subchapter VI of chapter

53 of this title is deemed effective as of the first day of the pay
period after the pay period in which the payroll change is ap-
proved; and

(2) a change in rate of pay under section 5344 or 5349 of
this title is deemed effective as of the date of issuance of the
order granting the increase or the effective date of the in-
crease, whichever is later, except, that in the case of an em-
ployee who dies or retires during the period beginning on the
effective date of the increase and ending on the date of the
issuance of the order granting the increase, a change in rate
of pay under either of such sections shall be deemed as having
been in effect for such employee during that period.

§ 8705. Death claims; order of precedence; escheat
(a) Except as provided in subsection (e), the amount of group

life insurance and group accidental death insurance in force on an
employee at the date of his death shall be paid, on the establish-
ment of a valid claim, to the person or persons surviving at the
date of his death, in the following order of precedence:

First, to the beneficiary or beneficiaries designated by the
employee in a signed and witnessed writing received before
death in the employing office or, if insured because of receipt
of annuity or of benefits under subchapter I of chapter 81 of
this title as provided by section 8706(b) of this title, in the Of-
fice of Personnel Management. For this purpose, a designation,
change, or cancellation of beneficiary in a will or other docu-
ment not so executed and filed has no force or effect.

Second, if there is no designated beneficiary, to the widow
or widower of the employee.

Third, if none of the above, to the child or children of the
employee and descendants of deceased children by representa-
tion.

Fourth, if none of the above, to the parents of the em-
ployee or the survivor of them.
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Fifth, if none of the above, to the duly appointed executor
or administrator of the estate of the employee.

Sixth, if none of the above, to other next of kin of the em-
ployee entitled under the laws of the domicile of the employee
at the date of his death.
(b) If, within 1 year after the death of the employee, no claim

for payment has been filed by a person entitled under the order of
precedence named by subsection (a) of this section, or if payment
to the person within that period is prohibited by Federal statute or
regulation, payment may be made in the order of precedence as if
the person had predeceased the employee, and the payment bars
recovery by any other person.

(c) If, within 2 years after the death of the employee, no claim
for payment has been filed by a person entitled under the order of
precedence named by subsection (a) of this section, and neither the
Office nor the administrative office established by the company
concerned pursuant to section 8709(b) of this title has received no-
tice that such a claim will be made, payment may be made to the
claimant who in the judgment of the Office is equitably entitled
thereto, and the payment bars recovery by any other person.

(d) If, within 4 years after the death of the employee, payment
has not been made under this section and no claim for payment by
a person entitled under this section is pending, the amount payable
escheats to the credit of the Employees’ Life Insurance Fund.

(e)(1) Any amount which would otherwise be paid to a person
determined under the order of precedence named by subsection (a)
shall be paid (in whole or in part) by the Office to another person
if and to the extent expressly provided for in the terms of any court
decree of divorce, annulment, or legal separation, or the terms of
any court order or court-approved property settlement agreement
incident to any court decree of divorce, annulment, or legal separa-
tion.

(2) For purposes of this subsection, a decree, order, or agree-
ment referred to in paragraph (1) shall not be effective unless it is
received, before the date of the covered employee’s death, by the
employing agency or, if the employee has separated from service,
by the Office.

(3) A designation under this subsection with respect to any
person may not be changed except—

(A) with the written consent of such person, if received as
described in paragraph (2); or

(B) by modification of the decree, order, or agreement, as
the case may be, if received as described in paragraph (2).
(4) The Office shall prescribe any regulations necessary to

carry out this subsection, including regulations for the application
of this subsection in the event that two or more decrees, orders, or
agreements, are received with respect to the same amount.

§ 8706. Termination of insurance; assignment of ownership
(a) A policy purchased under this chapter shall contain a provi-

sion, approved by the Office of Personnel Management, to the effect
that insurance of an employee stops on his separation from the
service or 12 months after discontinuance of his pay, whichever is
earlier, subject to a provision for temporary extension of life insur-
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ance coverage and for conversion to an individual policy of life in-
surance under conditions approved by the Office. Justices and
judges of the United States described in section 8701(a)(5) (ii) and
(iii) of this chapter are deemed to continue in active employment
for purposes of this chapter.

(b)(1) In the case of any employee who retires on an immediate
annuity and has been insured under this chapter throughout—

(A) the 5 years of service immediately preceding the date
of the employee’s retirement, or

(B) the full period or periods of service during which the
employee was entitled to be insured, if fewer than 5 years,

life insurance, without accidental death and dismemberment insur-
ance, may be continued, under conditions determined by the Office.

(2) In the case of any employee who becomes entitled to receive
compensation under subchapter I of chapter 81 of this title because
of disease or injury to the employee and has been insured under
this chapter throughout—

(A) the 5 years of service immediately preceding the date
the employee becomes entitled to compensation, or

(B) the full period or periods of service during which the
employee was entitled to be insured, if fewer than 5 years,

life insurance, without accidental death and dismemberment insur-
ance, may be continued, under conditions determined by the Office,
during the period the employee is receiving compensation and is
held by the Secretary of Labor or the Secretary’s delegate to be un-
able to return to duty.

(3) The amount of life insurance continued under paragraph (1)
or (2) of this subsection shall be continued, with or without reduc-
tion, at the end of each full calendar month after the date the em-
ployee becomes 65 years of age and is retired or is receiving com-
pensation for disease or injury, in accordance with the employee’s
written election at the time eligibility to continue insurance during
retirement or receipt of compensation arises, as follows:

(A) the employee may elect to have the deductions re-
quired by section 8707 of this title withheld from annuity or
compensation, and the employee’s life insurance shall be re-
duced each month by 2 percent of the face value until 25 per-
cent of the amount of life insurance in force before the first re-
duction remains; or

(B) in addition to any deductions which would be required
if the insurance were continued as provided under subpara-
graph (A) of this paragraph, the employee may elect contin-
uous withholdings from annuity or compensation in amounts
determined by the Office, and the employee’s life insurance
coverage shall be either continued without reduction or re-
duced each month by no more than 1 percent of its face value
until no less than 50 percent of the amount of insurance in
force before the first reduction remains.
(4) If an employee elects to continue insurance under subpara-

graph (B) of paragraph (3) of this subsection at the time eligibility
to continue insurance during retirement or receipt of compensation
for disease or injury arises, the individual may later cancel that
election and life insurance coverage shall continue as if the indi-
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vidual had originally elected coverage under subparagraph (A) of
paragraph (3) of this subsection.

(c) Notwithstanding subsections (a) and (b) of this section, an
employee who enters on approved leave without pay to serve as a
full-time officer or employee of an organization composed primarily
of employees as defined by section 8701(a) of this title, within 60
days after entering on that leave without pay, may elect to con-
tinue his insurance and arrange to pay currently into the Employ-
ees’ Life Insurance Fund, through his employing agency, both em-
ployee and agency contributions from the beginning of leave with-
out pay. The employing agency shall forward the premium pay-
ments to the Fund. If the employee does not so elect, his insurance
will continue during nonpay status and stop as provided by sub-
section (a) of this section.

(d) If the insurance of an employee stops because of separation
from the service or suspension without pay, and the separation or
suspension is thereafter officially found to have been erroneous, the
employee is deemed to have been insured during the period of erro-
neous separation or suspension. Deductions otherwise required by
section 8707 of this chapter shall not be withheld from any backpay
awarded for the period of separation or suspension unless death or
accidental dismemberment of the employee occurs during such pe-
riod.

(e)(1) Under regulations prescribed by the Office, each policy
purchased under this chapter shall provide that an insured em-
ployee or former employee may make an irrevocable assignment of
the employee’s or former employee’s incidents of ownership in the
policy.

(2) A court decree of divorce, annulment, or legal separation,
or the terms of a court-approved property settlement agreement in-
cident to any court decree of divorce, annulment, or legal separa-
tion, may direct that an insured employee or former employee
make an irrevocable assignment of the employee’s or former em-
ployee’s incidents of ownership in insurance under this chapter (if
there is no previous assignment) to the person specified in the
court order or court-approved property settlement agreement.

(f) If the insurance of a former employee receiving a disability
annuity under section 8337 of this title stops because of the termi-
nation of such annuity, and such annuity is thereafter restored
under the second or third sentence of subsection (e) of such section,
such former employee may, under regulations prescribed by the Of-
fice, elect to resume the insurance coverage which was so stopped.

(g) The insurance of an employee under a policy purchased
under section 8709 shall not be invalidated based on a finding that
the employee erroneously became insured, or erroneously continued
insurance upon retirement or entitlement to compensation under
subchapter I of chapter 81 of this title, if such finding occurs after
the erroneous insurance and applicable withholdings have been in
force for 2 years during the employee’s lifetime.

§ 8707. Employee deductions; withholding
(a) Subject to subsection (c)(2), during each period in which an

employee is insured under a policy purchased by the Office of Per-
sonnel Management under section 8709 of this title, there shall be
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withheld from the employee’s pay a share of the cost of the group
life insurance and accidental death and dismemberment insurance.

(b)(1) Subject to subsection (c)(2), whenever life insurance con-
tinues after an employee retires on an immediate annuity or while
the employee is receiving compensation under subchapter I of chap-
ter 81 of this title because of disease or injury to the employee, as
provided in section 8706(b) of this title, deductions for insurance
shall be withheld from the employee’s annuity or compensation, ex-
cept that, in any case in which the insurance is continued as pro-
vided in section 8706(b)(3)(A) of this title, the deductions shall not
be made for months after the calendar month in which the em-
ployee becomes 65 years of age.

(2) Notwithstanding paragraph (1) of this subsection, insurance
shall be so continued without cost (other than as provided under
section 8706(b)(3)(B)) to each employee who so retires, or com-
mences receiving compensation, on or before December 31, 1989.

(c)(1) The amount withheld from the pay, annuity, or com-
pensation of each employee subject to insurance deductions shall be
at the rate, adjusted to the nearest half-cent, of 662⁄3 percent of the
level cost as determined by the Office for each $1,000 of the em-
ployee’s basic insurance amount.

(2) An employee who is subject to withholdings under this sec-
tion and whose pay, annuity, or compensation is insufficient to
cover such withholdings may nevertheless continue insurance if the
employee arranges to pay currently into the Employees’ Life Insur-
ance Fund, through the agency or retirement system that admin-
isters pay, annuity, or compensation, an amount equal to the
withholdings that would otherwise be required under this section.

(d) If an agency fails to withhold the proper amount of life in-
surance deductions from an individual’s salary, compensation, or
retirement annuity, the collection of unpaid deductions may be
waived by the agency if, in the judgment of the agency, the indi-
vidual is without fault and recovery would be against equity and
good conscience. However, if the agency so waives the collection of
unpaid deductions, the agency shall submit an amount equal to the
sum of the uncollected deductions and related agency contributions
required under section 8708 of this title to the Office for deposit to
the Employees’ Life Insurance Fund.

§ 8708. Government contributions
(a) For each period in which an employee is insured under a

policy of insurance purchased by the Office of Personnel Manage-
ment under section 8709 of this title, a sum equal to one-half the
amount which is withheld from the pay of the employee under sec-
tion 8707 of this title shall be contributed from the appropriation
or fund which is used to pay him.

(b) When an employee is paid by the Chief Administrative Offi-
cer of the House of Representatives, the Chief Administrative Offi-
cer may contribute the sum required by subsection (a) of this sec-
tion from the applicable accounts of the House of Representatives.

(c) When the employee is an elected official, the sum required
by subsection (a) of this section is contributed from an appropria-
tion or fund available for payment of other salaries of the same of-
fice or establishment.
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(d)(1) Except as otherwise provided in this subsection, for each
period in which an employee continues life insurance after retire-
ment or while in receipt of compensation under subchapter I of
chapter 81 of this title because of disease or injury to the employee,
as provided under section 8706(b) of this title, a sum equal to one-
half of the amount which is withheld from the employee’s annuity
or compensation under section 8707 of this title shall be contrib-
uted by the Office from annual appropriations which are author-
ized to be made for that purpose and which may be made available
until expended.

(2) Contributions under this subsection—
(A) shall not be made other than with respect to individ-

uals who retire, or commence receiving compensation, after De-
cember 31, 1989;

(B) shall not be made with respect to any individual for
months after the calendar month in which such individual be-
comes 65 years of age; and

(C) shall, in the case of any individual who elects coverage
under subparagraph (B) of section 8706(b)(3) of this title, be
equal to the amount which would apply under this subsection
if such individual had instead elected coverage under subpara-
graph (A) of such section.
(3) The United States Postal Service shall pay the contribu-

tions required under this subsection with respect to any individual
who—

(A) first becomes an annuitant by reason or retirement
from employment with the United States Postal Service after
December 31, 1989; or

(B) commences receiving compensation under subchapter I
of chapter 81 of this title (because of disease or injury to the
individual) after December 31, 1989, if the position last held by
the individual before commencing to receive such compensation
was within the United States Postal Service.

§ 8709. Insurance policies
(a) The Office of Personnel Management, without regard to sec-

tion 5 of title 41, may purchase from one or more life insurance
companies a policy or policies of group life and accidental death
and dismemberment insurance to provide the benefits specified by
this chapter. A company must meet the following requirements:

(1) It must be licensed to transact life and accidental death
and dismemberment insurance under the laws of 48 of the
States and the District of Columbia.

(2) It must have in effect, on the most recent December 31
for which information is available to the Office, an amount of
employee group life insurance equal to at least 1 percent of the
total amount of employee group life insurance in the United
States in all life insurance companies.
(b) A company issuing a policy under subsection (a) of this sec-

tion shall establish an administrative office under a name approved
by the Office.

(c) The Office at any time may discontinue a policy purchased
from a company under subsection (a) of this section.
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(d)(1) The provisions of any contract under this chapter which
relate to the nature or extent of coverage or benefits (including
payments with respect to benefits) shall supersede and preempt
any law of any State or political subdivision thereof, or any regula-
tion issued thereunder, which relates to group life insurance to the
extent that the law or regulation is inconsistent with the contrac-
tual provisions.

(2) For the purpose of this section, ‘‘State’’ means a State of the
United States, the District of Columbia, the Commonwealth of
Puerto Rico, and a territory or possession of the United States.

§ 8710. Reinsurance
(a) The Office of Personnel Management shall arrange with a

company issuing a policy under this chapter for the reinsurance,
under conditions approved by the Office, of portions of the total
amount of insurance under the policy, determined under this sec-
tion, with other life insurance companies which elect to participate
in the reinsurance.

(b) The Office shall determine for and in advance of a policy
year which companies are eligible to participate as reinsurers and
the amount of insurance under a policy which is to be allocated to
the issuing company and to reinsurers. The Office shall make this
determination at least every 3 years and when a participating com-
pany withdraws.

(c) The Office shall establish a formula under which the
amount of insurance retained by an issuing company after ceding
reinsurance, and the amount of reinsurance ceded to each rein-
surer, is in proportion to the total amount of each company’s group
life insurance, excluding insurance purchased under this chapter,
in force in the United States on the determination date, which is
the most recent December 31 for which information is available to
the Office. In determining the proportions, the portion of a com-
pany’s group life insurance in force on the determination date in
excess of $100,000,000 shall be reduced by—

(1) 25 percent of the first $100,000,000 of the excess;
(2) 50 percent of the second $100,000,000 of the excess;
(3) 75 percent of the third $100,000,000 of the excess; and
(4) 95 percent of the remaining excess.

However, the amount retained by or ceded to a company may not
exceed 25 percent of the amount of the company’s total life insur-
ance in force in the United States on the determination date.

(d) A fraternal benefit association which is—
(1) licensed to transact life insurance under the laws of a

State or the District of Columbia; and
(2) engaged in issuing insurance certificates on the lives of

employees of the United States exclusively;
is eligible to act as a reinsuring company and may be allocated an
amount of reinsurance equal to 25 percent of its total life insurance
in force on employees of the United States on the determination
date named by subsection (c) of this section.

(e) An issuing company or reinsurer is entitled, as a minimum,
to be allocated an amount of insurance under the policy equal to
any reduction from December 31, 1953, to the determination date,
in the amount of the company’s group life insurance under policies



853 Sec. 8711CH. 87—LIFE INSURANCE

issued to associations of employees of the United States. However,
any increase under this subsection in the amount allocated is re-
duced by the amount in force on the determination date of any pol-
icy covering life insurance agreements assumed by the Office.

(f) The Office may modify the computations under this section
as necessary to carry out the intent of this section.

§ 8711. Basic tables of premium rates
(a) A policy purchased under this chapter shall include, for the

first policy year, basic tables of premium rates as follows:
(1) For group life insurance, a schedule of basic premium

rates by age which the Office of Personnel Management deter-
mines to be consistent with the lowest schedule of basic pre-
mium rates generally charged for new group life insurance
policies issued to large employers.

(2) For group accidental death and dismemberment insur-
ance, a basic premium rate which the Office determines is con-
sistent with the lowest rate generally charged for new group
accidental death and dismemberment policies issued to large
employers.

The schedule for group life insurance, except as otherwise provided
by this section, shall be applied to the distribution by age of the
amounts of group life insurance under the policy at its date of
issuance to determine an average basic premium rate per $1,000
of life insurance.

(b) The policy shall provide that the basic premium rates deter-
mined for the first policy year continue for later policy years except
as readjusted for a later year based on experience under the policy.
The company issuing the policy may make the readjustment on a
basis that the Office determines in advance of the policy year is
consistent with the general practice of life insurance companies
under policies of group life and group accidental death and dis-
memberment insurance issued to large employers.

(c) The policy shall provide that if the Office determines that
ascertaining the actual age distribution of the amounts of group life
insurance in force at the date of issue of the policy or at the end
of the first or any later year of insurance thereunder would not be
possible except at a disproportionately high expense, the Office
may approve the determination of a tentative average group life
premium rate, for the first or any later policy year, instead of using
the actual age distribution. The Office, on request by the company
issuing the policy, shall redetermine the tentative average pre-
mium rate during any policy year, if experience indicates that the
assumptions made in determining that rate were incorrect for that
year.

(d) The policy shall stipulate the maximum expense and risk
charges for the first policy year. The Office shall determine these
charges on a basis consistent with the general level of charges
made by life insurance companies under policies of group life and
accidental death and dismemberment insurance issued to large em-
ployers. The maximum charges continue from year to year, except
that the Office may redetermine them for any year either by agree-
ment with the company issuing the policy or on written notice
given to the company at least 1 year before the beginning of the
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year for which the redetermined maximum charges will be effec-
tive.

§ 8712. Annual accounting; special contingency reserve
A policy purchased under this chapter shall provide for an ac-

counting to the Office of Personnel Management not later than 90
days after the end of each policy year. The accounting shall set
forth, in a form approved by the Office—

(1) the amounts of premiums actually accrued under the
policy from its date of issue to the end of the policy year;

(2) the total of all mortality and other claim charges in-
curred for that period; and

(3) the amounts of the insurers’ expense and risk charges
for that period.

An excess of the total of paragraph (1) of this section over the sum
of paragraphs (2) and (3) of this section shall be held by the com-
pany issuing the policy as a special contingency reserve to be used
by the company only for charges under the policy. The reserve shall
bear interest at a rate determined in advance of each policy year
by the company and approved by the Office as being consistent
with the rate generally used by the company for similar funds held
under other group life insurance policies. When the Office deter-
mines that the special contingency reserve has attained an amount
estimated by it to make satisfactory provision for adverse fluctua-
tions in future charges under the policy, any further excess shall
be deposited in the Treasury of the United States to the credit of
the Employees’ Life Insurance Fund. When a policy is discontinued,
any balance remaining in the special contingency reserve after all
charges have been made shall be deposited in the Treasury to the
credit of the Fund. The company may make the deposit in equal
monthly installments over a period of not more than 2 years.

§ 8713. Effect of other statutes
Any provision of law outside of this chapter which provides

coverage or any other benefit under this chapter to any individuals
who (based on their being employed by an entity other than the
Government) would not otherwise be eligible for any such coverage
or benefit shall not apply with respect to any individual appointed,
transferred, or otherwise commencing that type of employment on
or after October 1, 1988.

§ 8714. Employees’ Life Insurance Fund
(a) The amounts withheld from employees under section 8707

of this title and the sums contributed from appropriations and
funds under section 8708 of this title shall be deposited in the
Treasury of the United States to the credit of the Employees’ Life
Insurance Fund. The Fund is available without fiscal year limita-
tion for—

(1) premium payments under an insurance policy pur-
chased under this chapter; and

(2) expenses incurred by the Office of Personnel Manage-
ment in the administration of this chapter within the limita-
tions that may be specified annually by appropriation acts.
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1 Effective June 19, 1986, section 7(1) of Public Law 99–336 struck out section 206 and in-
serted a new 206 to the ‘‘Bankruptcy Amendments and Federal Judgeship Act of 1984’’. The new
section 206 amends section 8714a(c)(1) of title 5, U.S.C. by inserting after the first sentence the
following new sentence: ‘‘Justices and judges of the United States described in section 8701(a)(5)
(ii) and (iii) of this chapter are deemed to continue in active employment for purposes of this
chapter.’’. Effective Jan. 1, 1987, section 207(k)(3) of Public Law 99–335 strikes subsection (c)(1)
and inserts a new subsection (c)(1). As a result, the sentence as added by 7(1) of Public Law
99–336 should probably be added to subsection (c)(1) as amended by 207(k)(3) of Public Law
99–335.

(b) The Secretary of the Treasury may invest and reinvest any
of the money in the Fund in interest-bearing obligations of the
United States, and may sell these obligations for the purposes of
the Fund. The interest on and the proceeds from the sale of these
obligations, and the income derived from dividend or premium rate
adjustments from insurers, become a part of the Fund.

(c)(1) No tax, fee, or other monetary payment may be imposed
or collected by any State, the District of Columbia, or the Common-
wealth of Puerto Rico, or by any political subdivision or other gov-
ernmental authority thereof, on, or with respect to, any premium
paid under an insurance policy purchased under this chapter.

(2) Paragraph (1) of this subsection shall not be construed to
exempt any company issuing a policy of insurance under this chap-
ter from the imposition, payment, or collection of a tax, fee, or
other monetary payment on the net income or profit accruing to or
realized by that company from business conducted under this chap-
ter, if that tax, fee, or payment is applicable to a broad range of
business activity.

§ 8714a. Optional insurance
(a) Under the conditions, directives, and terms specified in sec-

tions 8709–8712 of this title, the Office of Personnel Management,
without regard to section 5 of title 41, may purchase a policy which
shall make available to each insured employee equal amounts of
optional life insurance and accidental death and dismemberment
insurance in addition to the amounts provided in section 8704(a) of
this title.

(b) The optional life insurance and accidental death and dis-
memberment insurance shall be made available to each insured
employee under such conditions as the Office shall prescribe and
in amounts approved by the Office but not more than the greater
of $10,000 or an amount which, when added to the amount pro-
vided in section 8704(a) of this title, makes the sum of his insur-
ance equal to his annual pay.

(c)(1) Except as otherwise provided in this subsection, the op-
tional insurance on an employee stops on his separation from serv-
ice or 12 months after discontinuance of his pay, whichever is ear-
lier, subject to a provision for temporary extension of life insurance
coverage and for conversion to an individual policy of life insurance
under conditions approved by the Office.1

(2)(A) In the case of any employee who retires on an immediate
annuity and has been insured under this section throughout—

(i) the 5 years of service immediately preceding the date
of such retirement, or

(ii) the full period or periods of service during which the
employee was entitled to be insured, if less than 5 years,
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1 So in original. Probably should be ‘‘paragraph (1) of this subsection,’’.

the amount of optional life insurance only which has been in force
throughout such period may be continued, under conditions deter-
mined by the Office.

(B) In the case of any employee who becomes entitled to re-
ceive compensation under subchapter I of chapter 81 of this title
because of disease or injury to the employee and has been insured
under this section throughout—

(i) the 5 years of service immediately preceding the date
such employee becomes entitled to such compensation, or

(ii) the full period or periods of service during which the
employee was entitled to be insured, if less than 5 years,

the amount of optional life insurance only which has been in force
throughout such period may be continued, under conditions deter-
mined by the Office, during the period the employee is receiving
such compensation for disease or injury and is held by the Sec-
retary of Labor or his delegate to be unable to return to duty.

(C) The amount of optional life insurance continued under sub-
paragraph (A) or subparagraph (B) of this paragraph shall be re-
duced by 2 percent at the end of each full calendar month after the
date the employee becomes 65 years of age and is retired or is re-
ceiving compensation for disease or injury. The Office shall pre-
scribe minimum amounts, not less than 25 percent of the amount
of life insurance in force before the first reduction, to which the in-
surance may be reduced.

(3) Notwithstanding paragraph (c)(1) of this section, 1 a justice
or judge of the United States as defined by section 8701(a)(5) of
this title who resigns his office without meeting the requirements
of section 371(a) of title 28, United States Code, for continuation
of the judicial salary shall have the right to convert regular op-
tional life insurance coverage issued under this section during his
judicial service to an individual policy of life insurance under the
same conditions approved by the Office governing conversion of
basic life insurance coverage for employees eligible as provided in
section 8706(a) of this title.

(d)(1) During each period in which an employee has the op-
tional insurance the full cost thereof shall be withheld from his
pay. During each period in which an employee continues optional
life insurance after retirement or while in receipt of compensation
for work injuries, as provided in section 8706(b) of this title, the
full cost thereof shall be withheld from his annuity or compensa-
tion, except that, at the end of the calendar month in which he be-
comes 65 years of age, the optional life insurance shall be without
cost to him. Amounts so withheld shall be deposited, used, and in-
vested as provided in section 8714 of this title and shall be re-
ported and accounted for separately from amounts withheld and
contributed under sections 8707 and 8708 of this title.

(2) If an agency fails to withhold the proper cost of optional in-
surance from an individual’s salary, compensation, or retirement
annuity, the collection of amounts properly due may be waived by
the agency if, in the judgment of the agency, the individual is with-
out fault and recovery would be against equity and good conscience.
However, if the agency so waives the collection of any unpaid



857 Sec. 8714bCH. 87—LIFE INSURANCE

amount, the agency shall submit an amount equal to the uncol-
lected amount to the Office for deposit to the Employees’ Life In-
surance Fund.

(3) Notwithstanding paragraph (1), an employee who is subject
to withholdings under this subsection and whose pay, annuity, or
compensation is insufficient to cover such withholdings may never-
theless continue optional insurance if the employee arranges to pay
currently into the Employees’ Life Insurance Fund, through the
agency or retirement system which administers pay, annuity, or
compensation, an amount equal to the withholdings that would
otherwise be required under this subsection.

(e) The cost of the optional insurance shall be determined from
time to time by the Office on the basis of such age groups as it con-
siders appropriate.

(f) The amount of optional life, or life and accidental death, in-
surance in force on an employee at the date of his death shall be
paid as provided in section 8705 of this title.

§ 8714b. Additional optional life insurance
(a) Under the conditions, directives, and terms specified in sec-

tions 8709 through 8712 of this title, the Office of Personnel Man-
agement, without regard to section 5 of title 41, may purchase a
policy which shall make available to each employee insured under
section 8702 of this title amounts of additional optional life insur-
ance (without accidental death and dismemberment insurance). An
employee may elect coverage under this section without regard to
whether the employee has elected coverage under optional insur-
ance available under section 8714a of this title.

(b) The additional optional insurance provided under this sec-
tion shall be made available to each eligible employee who has
elected coverage under this section, under conditions the Office
shall prescribe, in multiples, at the employee’s election, of 1, 2, 3,
4, or 5 times the annual rate of basic pay payable to the employee
(rounded to the next higher multiple of $1,000). An employee may
reduce or stop coverage elected pursuant to this section at any
time.

(c)(1) Except as otherwise provided in this subsection, the addi-
tional optional insurance elected by an employee pursuant to this
section shall stop on separation for service or 12 months after dis-
continuance of his pay, whichever is earlier, subject to a provision
for temporary extension of life insurance coverage and for conver-
sion to an individual policy of life insurance under conditions ap-
proved by the Office. Justices and judges of the United States de-
scribed in section 8701(a)(5) (ii) and (iii) of this chapter are deemed
to continue in active employment for purposes of this chapter. A
justice or judge of the United States as defined by section
8701(a)(5) of this title who resigns his office without meeting the
requirements of section 371(a) of title 28, United States Code, for
continuation of the judicial salary shall have the right to convert
additional optional life insurance coverage issued under this sec-
tion during his judicial service to an individual policy of life insur-
ance under the same conditions approved by the Office governing
conversion of basic life insurance coverage for employees eligible as
provided in section 8706(a) of this title.
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1 Section 7(a)(1) of the Federal Employees Life Insurance Improvement Act (Public Law 105–
311) repealed the last two sentences in paragraph (2) and added new paragraphs (3) through
(5). Section 11(e)(1) of such Act provides the following effective date:

‘‘(1) IN GENERAL.—Section 7 shall take effect on the first day of the first pay period that
begins on or after the 180th day following the date of enactment of this Act [Oct. 30, 1998],
or on any earlier date that the Office of Personnel Management may prescribe that is at
least 60 days after the date of enactment of this Act.’’

The last two sentences of paragraph (2) which remain in effect until that effective date read
as follows: ‘‘The amount of insurance continued under this paragraph shall be reduced each
month by 2 percent effective at the beginning of the second calendar month after the date the
employee becomes 65 years of age and is retired or is in receipt of compensation. The reduction
shall continue for 50 months at which time the insurance stops.’’.

(2) In the case of any employee who retires on an immediate
annuity or who becomes entitled to receive compensation under
subchapter I of chapter 81 of this title because of disease or injury
to the employee, so much of the additional optional insurance as
has been in force for not less than—

(A) the 5 years of service immediately preceding the date
of retirement or entitlement to compensation, or

(B) the full period or periods of service during which the
insurance was available to the employee, if fewer than 5 years,

may be continued under conditions determined by the Office after
retirement or while the employee is receiving compensation under
subchapter I of chapter 81 of this title and is held by the Secretary
of Labor (or the Secretary’s delegate) to be unable to return to
duty.1

(3) The amount of additional optional insurance continued
under paragraph (2) shall be continued, with or without reduction,
in accordance with the employee’s written election at the time eligi-
bility to continue insurance during retirement or receipt of com-
pensation arises, as follows:

(A) The employee may elect to have withholdings cease in
accordance with subsection (d), in which case—

(i) the amount of additional optional insurance contin-
ued under paragraph (2) shall be reduced each month by
2 percent effective at the beginning of the second calendar
month after the date the employee becomes 65 years of age
and is retired or is in receipt of compensation; and

(ii) the reduction under clause (i) shall continue for 50
months at which time the insurance shall stop.
(B) The employee may, instead of the option under sub-

paragraph (A), elect to have the full cost of additional optional
insurance continue to be withheld from such employee’s annu-
ity or compensation on and after the date such withholdings
would otherwise cease pursuant to an election under subpara-
graph (A), in which case the amount of additional optional in-
surance continued under paragraph (2) shall not be reduced,
subject to paragraph (4).

(C) An employee who does not make any election under
the preceding provisions of this paragraph shall be treated as
if such employee had made an election under subparagraph
(A).
(4) If an employee makes an election under paragraph (3)(B),

that individual may subsequently cancel such election, in which
case additional optional insurance shall be determined as if the in-
dividual had originally made an election under paragraph (3)(A).
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(5)(A) An employee whose additional optional insurance under
this section would otherwise stop in accordance with paragraph (1)
and who is not eligible to continue insurance under paragraph (2)
may elect, under conditions prescribed by the Office of Personnel
Management, to continue all or a portion of so much of the addi-
tional optional insurance as has been in force for not less than—

(i) the 5 years of service immediately preceding the date
of the event which would cause insurance to stop under para-
graph (1); or

(ii) the full period or periods of service during which the
insurance was available to the employee, if fewer than 5 years,

at group rates established for purposes of this section, in lieu of
conversion to an individual policy. The amount of insurance contin-
ued under this paragraph shall be reduced by 50 percent effective
at the beginning of the second calendar month after the date the
employee or former employee attains age 70 and shall stop at the
beginning of the second calendar month after attainment of age 80,
subject to a provision for temporary extension of life insurance cov-
erage and for conversion to an individual policy of life insurance
under conditions approved by the Office. Alternatively, insurance
continued under this paragraph may be reduced or stopped at any
time the employee or former employee elects.

(B) When an employee or former employee elects to continue
additional optional insurance under this paragraph following sepa-
ration from service or 12 months without pay, the insured indi-
vidual shall submit timely payment of the full cost thereof, plus
any amount the Office determines necessary to cover associated ad-
ministrative expenses, in such manner as the Office shall prescribe
by regulation. Amounts required under this subparagraph shall be
deposited, used, and invested as provided under section 8714 and
shall be reported and accounted for together with amounts with-
held under section 8714a(d).

(C)(i) Subject to clause (ii), no election to continue additional
optional insurance may be made under this paragraph 3 years
after the effective date of this paragraph.

(ii) On and after the date on which an election may not be
made under clause (i), all additional optional insurance under this
paragraph for former employees shall terminate, subject to a provi-
sion for temporary extension of life insurance coverage and for con-
version to an individual policy of life insurance under conditions
approved by the Office.

(d)(1) During each period in which the additional optional in-
surance is in force on an employee the full cost thereof shall be
withheld from the employee’s pay. During each period in which an
employee continues additional optional insurance after retirement
or while in receipt of compensation under subchapter I of chapter
81 of this title because of disease or injury to the employee, as pro-
vided in subsection (c) of this section, the full cost thereof shall be
withheld from the former employee’s annuity or compensation, ex-
cept that, if insurance is continued as provided under subsection
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1 Section 7(a)(2) of the Federal Employees Life Insurance Improvement Act (Public Law 105–
311) inserted ‘‘, if insurance is continued’’ through ‘‘subsection (c)(3)(A),’’ after ‘‘except that,’’. For
effective date see footnote to section 8714b(c)(2).

2 Section 7(c) of the Federal Employees Life Insurance Improvement Act (Public Law 105–311)
inserted ‘‘(and any amounts’’ through ‘‘subsection (c)(3)(B))’’ after ‘‘Amounts so withheld’’. For ef-
fective date see footnote to section 8714b(c)(2).

(c)(3)(A),1 beginning at the end of the calendar month in which the
former employee becomes 65 years of age, the additional optional
life insurance shall be without cost to the former employee.
Amounts so withheld (and any amounts withheld as provided in
subsection (c)(3)(B)) 2 shall be deposited, used, and invested as pro-
vided in section 8714 of this title and shall be reported and ac-
counted for together with amounts withheld under section 8714a(d)
of this title.

(2) If an agency fails to withhold the proper cost of additional
optional insurance from an individual’s salary, compensation, or re-
tirement annuity, the collection of amounts properly due may be
waived by the agency if, in the judgment of the agency, the indi-
vidual is without fault and recovery would be against equity and
good conscience. However, if the agency so waives the collection of
any unpaid amount, the agency shall submit an amount equal to
the uncollected amount to the Office for deposit to the Employees’
Life Insurance Fund.

(3) Notwithstanding paragraph (1), an employee who is subject
to withholdings under this subsection and whose pay, annuity, or
compensation is insufficient to cover such withholdings may never-
theless continue additional optional insurance if the employee ar-
ranges to pay currently into the Employees’ Life Insurance Fund,
through the agency or retirement system which administers pay,
annuity, or compensation, an amount equal to the withholdings
that would otherwise be required under this subsection.

(e) The cost of the additional optional insurance shall be deter-
mined from time to time by the Office on the basis of the employ-
ee’s age relative to such age groups as the Office establishes under
section 8714a(e) of this title.

(f) The amount of additional optional life insurance in force on
an employee at the date of his death shall be paid as provided in
section 8705 of this title.

§ 8714c. Optional life insurance on family members
(a) Under the conditions, directives, and terms specified in sec-

tions 8709 through 8712 of this title, the Office of Personnel Man-
agement, without regard to section 5 of title 41, may purchase a
policy which shall make available to each employee insured under
section 8702 of this title amounts of optional life insurance (with-
out accidental death and dismemberment insurance) on the em-
ployee’s family members.

(b)(1) The optional life insurance on family members provided
under this section shall be made available to each eligible employee
who has elected coverage under this section, under conditions the
Office shall prescribe, in multiples, at the employee’s election, of 1,
2, 3, 4, or 5 times—

(A) $5,000 for a spouse; and
(B) $2,500 for each child described under section 8701(d).
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1 Effective June 19, 1986, section 7(1) of Public Law 99–336 struck out section 206 and in-
serted a new 206 to the ‘‘Bankruptcy Amendments and Federal Judgeship Act of 1984’’. The new
section 206 amends section 8714c(c)(1) of title 5, U.S.C. by inserting after the first sentence the
following new sentence: ‘‘Justices and judges of the United States described in section 8701(a)(5)
(ii) and (iii) of this chapter are deemed to continue in active employment for purposes of this
chapter.’’. Effective Jan. 1, 1987, section 207(k)(5) of Public Law 99–335 strikes subsection (c)(1)
and inserts a new subsection (c)(1). As a result, the sentence as added by 7(1) of Public Law
99–336 should probably be added to subsection (c)(1) as amended by 207(k)(3) of Public Law
99–335.

(2) An employee may reduce or stop coverage elected pursuant
to this section at any time.

(c)(1) Except as otherwise provided in this subsection, the op-
tional life insurance on family members shall stop at the earlier of
the employee’s death, the employee’s separation from the service,
for temporary extension of life insurance coverage and for conver-
sion to individual policies of life insurance under conditions ap-
proved by the Office.1

(2) In the case of any employee who retires on an immediate
annuity or who becomes entitled to receive compensation under
subchapter I of chapter 81 of this title because of disease or injury
to the employee and who has had in force insurance under this sec-
tion for no less than—

(A) the 5 years of service immediately preceding the date
of retirement or entitlement to compensation, or

(B) the full period or periods of service during which the
insurance was available to the employee, if fewer than 5 years,

optional life insurance on family members may be continued under
the same conditions as provided in section 8714b(c) (2) through (4).

(d)(1) During each period in which the optional life insurance
on family members is in force the full cost thereof shall be withheld
from the employee’s pay. During each period in which an employee
continues optional life insurance on family members after retire-
ment or while in receipt of compensation under subchapter I of
chapter 81 of this title because of disease or injury to the employee,
as provided in subsection (c) of this section, the full cost shall be
withheld from the annuity or compensation, except that, beginning
at the end of the calendar month in which the former employee be-
comes 65 years of age, the optional life insurance on family mem-
bers shall be without cost to the employee. Notwithstanding the
preceding sentence, the full cost shall be continued after the cal-
endar month in which the former employee becomes 65 years of
age if, and for so long as, an election under this section cor-
responding to that described in section 8714b(c)(3)(B) remains in
effect with respect to such former employee. Amounts so withheld
shall be deposited, used, and invested as provided in section 8714
of this title and shall be reported and accounted for together with
amounts withheld under section 8714a(d) of this title.

(2) If an agency fails to withhold the proper cost of optional life
insurance on family members from an individual’s salary, com-
pensation, or retirement annuity, the collection of amounts prop-
erly due may be waived by the agency if, in the judgment of the
agency, the individual is without fault and recovery would be
against equity and good conscience. However, if the agency so
waives the collection of any unpaid amount, the agency shall sub-
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mit an amount equal to the uncollected amount to the Office for de-
posit to the Employees’ Life Insurance Fund.

(3) Notwithstanding paragraph (1), an employee who is subject
to withholdings under this subsection and whose pay, annuity, or
compensation is insufficient to cover such withholdings may never-
theless continue optional life insurance on family members if the
employee arranges to pay currently into the Employees’ Life Insur-
ance Fund, through the agency or retirement system that admin-
isters pay, annuity, or compensation, an amount equal to the
withholdings that would otherwise be required under this sub-
section.

(e) The cost of the optional life insurance on family members
shall be determined from time to time by the Office on the basis
of the employee’s age relative to such age groups as the Office es-
tablishes under section 8714a(e) of this title.

(f) The amount of optional life insurance which is in force
under this section on a family member of an employee or former
employee on the date of the death of the family member shall be
paid, on the establishment of a valid claim by the employee, to
such employee or, in the event of the death of the employee before
payment can be made, to the person or persons entitled to the
group life insurance in force on the employee under section 8705
of this title.

§ 8714d. Option to receive ‘‘living benefits’’
(a) For the purpose of this section, an individual shall be con-

sidered to be ‘‘terminally ill’’ if such individual has a medical prog-
nosis that such individual’s life expectancy is 9 months or less.

(b) The Office of Personnel Management shall prescribe regula-
tions under which any individual covered by group life insurance
under section 8704(a) may, if such individual is terminally ill, elect
to receive a lump-sum payment equal to—

(1) the full amount of insurance under section 8704(a) (or
portion thereof designated for this purpose under subsection
(d)(4)) which would otherwise be payable under this chapter
(on the establishment of a valid claim)—

(A) computed based on a date determined under regu-
lations of the Office (but not later than 30 days after the
date on which the individual’s application for benefits
under this section is approved or deemed approved under
subsection (d)(3)); and

(B) assuming continued coverage under this chapter at
that time;

reduced by
(2) an amount necessary to assure that there is no increase

in the actuarial value of the benefit paid (as determined under
regulations of the Office).
(c)(1) If a lump-sum payment is taken under this section—

(A) no insurance under the provisions of section 8704 (a)
or (b) shall be payable based on the death or any loss of the
individual involved, unless the lump-sum payment represents
only a portion of the total benefits which could have been
taken, in which case benefits under those provisions shall re-
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main in effect, except that the basic insurance amount on
which they are based—

(i) shall be reduced by the percentage which the des-
ignated portion comprised relative to the total benefits
which could have been taken (rounding the result to the
nearest multiple of $1,000 or, if midway between multiples
of $1,000, to the next higher multiple of $1,000); and

(ii) shall not be subject to further adjustment; and
(B) deductions and withholdings under section 8707, and

contributions under section 8708, shall be terminated with re-
spect to such individual (or reduced in a manner consistent
with the percentage reduction in the individual’s basic insur-
ance amount, if applicable), effective with respect to any
amounts which would otherwise become due on or after the
date of payment under this section.
(2) An individual who takes a lump-sum payment under this

section (whether full or partial) remains eligible for optional bene-
fits under sections 8714a–8714c (subject to payment of the full cost
of those benefits in accordance with applicable provisions of the
section or sections involved, to the same extent as if no election
under this section had been made).

(d)(1) The Office’s regulations shall include provisions regard-
ing the form and manner in which an application under this sec-
tion shall be made and the procedures in accordance with which
any such application shall be considered.

(2) An application shall not be considered to be complete unless
it includes such information and supporting evidence as the regula-
tions require, including certification by an appropriate medical au-
thority as to the nature of the individual’s illness and that the indi-
vidual is not expected to live more than 9 months because of that
illness.

(3)(A) In order to ascertain the reliability of any medical opin-
ion or finding submitted as part of an application under this sec-
tion, the covered individual may be required to submit to a medical
examination under the direction of the agency or entity considering
the application. The individual shall not be liable for the costs asso-
ciated with any examination required under this subparagraph.

(B) Any decision by the reviewing agency or entity with respect
to an application for benefits under this section (including one re-
lating to an individual’s medical prognosis) shall not be subject to
administrative review.

(4)(A) An individual making an election under this section may
designate that only a limited portion (expressed as a multiple of
$1,000) of the total amount otherwise allowable under this section
be paid pursuant to such election.

(B) A designation under this paragraph may not be made by
an individual described in paragraph (1) or (2) of section 8706(b).

(5) An election to receive benefits under this section shall be
irrevocable, and not more than one such election may be made by
any individual.

(6) The regulations shall include provisions to address the
question of how to apply section 8706(b)(3)(B) in the case of an
electing individual who has attained 65 years of age.
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§ 8715. Jurisdiction of courts
The district courts of the United States have original jurisdic-

tion, concurrent with the United States Claims Court, of a civil ac-
tion or claim against the United States founded on this chapter.

§ 8716. Regulations
(a) The Office of Personnel Management may prescribe regula-

tions necessary to carry out the purposes of this chapter.
(b) The regulations of the Office may prescribe the time at

which and the conditions under which an employee is eligible for
coverage under this chapter. The Office, after consulting the head
of the agency or other employing authority concerned, may exclude
an employee on the basis of the nature and type of his employment
or conditions pertaining to it, such as short-term appointment, sea-
sonal, intermittent employment, and employment of like nature.
The Office may not exclude—

(1) an employee or group of employees solely on the basis
of the hazardous nature of employment;

(2) a teacher in the employ of the Board of Education of
the District of Columbia, whose pay is fixed by section 1501 of
title 31, District of Columbia Code, on the basis of the fact that
the teacher is serving under a temporary appointment if the
teacher has been so employed by the Board for a period or peri-
ods totaling not less than two school years; or

(3) an employee who is occupying a position on a part-time
career employment basis (as defined in section 3401(2) of this
title).
(c) The Secretary of Agriculture shall prescribe regulations to

effect the application and operation of this chapter to an individual
named by section 8701(a)(8) of this title.
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§ 8901. Definitions
For the purpose of this chapter—

(1) ‘‘employee’’ means—
(A) an employee as defined by section 2105 of this

title;
(B) a Member of Congress as defined by section 2106

of this title;
(C) a Congressional employee as defined by section

2107 of this title;
(D) the President;
(E) an individual first employed by the government of

the District of Columbia before October 1, 1987;
(F) an individual employed by Gallaudet College;
(G) an individual employed by a county committee es-

tablished under section 590h(b) of title 16;
(H) an individual appointed to a position on the office

staff of a former President under section 1(b) of the Act of
August 25, 1958 (72 Stat. 838); and

(I) an individual appointed to a position on the office
staff of a former President, or a former Vice President
under section 4 of the Presidential Transition Act of 1963,
as amended (78 Stat. 153), who immediately before the
date of such appointment was an employee as defined
under any other subparagraph of this paragraph;
but does not include—

(i) an employee of a corporation supervised by the
Farm Credit Administration if private interests elect or
appoint a member of the board of directors;
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(ii) an individual who is not a citizen or national of the
United States and whose permanent duty station is out-
side the United States, unless the individual was an em-
ployee for the purpose of this chapter on September 30,
1979, by reason of service in an Executive agency, the
United States Postal Service, or the Smithsonian Institu-
tion in the area which was then known as the Canal Zone;

(iii) an employee of the Tennessee Valley Authority; or
(iv) an employee excluded by regulation of the Office

of Personnel Management under section 8913(b) of this
title;
(2) ‘‘Government’’ means the Government of the United

States and the government of the District of Columbia;
(3) ‘‘annuitant’’ means—

(A) an employee who retires—
(i) on an immediate annuity under subchapter III

of chapter 83 of this title, or another retirement sys-
tem for employees of the Government, after 5 or more
years of service;

(ii) under section 8412 or 8414 of this title;
(iii) for disability under subchapter III of chapter

83 of this title, chapter 84 of this title, or another re-
tirement system for employees of the Government; or

(iv) on an immediate annuity under a retirement
system established for employees described in section
2105(c), in the case of an individual who elected under
section 8347(q)(2) or 8461(n)(2) to remain subject to
such a system;
(B) a member of a family who receives an immediate

annuity as the survivor of an employee (including a family
member entitled to an amount under section 8442(b)(1)(A),
whether or not such family member is entitled to an annu-
ity under section 8442(b)(1)(B)) or of a retired employee de-
scribed by subparagraph (A) of this paragraph;

(C) an employee who receives monthly compensation
under subchapter I of chapter 81 of this title and who is
determined by the Secretary of Labor to be unable to re-
turn to duty; and

(D) a member of a family who receives monthly com-
pensation under subchapter I of chapter 81 of this title as
the surviving beneficiary of—

(i) an employee who dies as a result of injury or
illness compensable under that subchapter; or

(ii) a former employee who is separated after hav-
ing completed 5 or more years of service and who dies
while receiving monthly compensation under that sub-
chapter and who has been held by the Secretary to
have been unable to return to duty;

(4) ‘‘service’’, as used by paragraph (3) of this section,
means service which is creditable under subchapter III of chap-
ter 83 or chapter 84 of this title;

(5) ‘‘member of family’’ means the spouse of an employee
or annuitant and an unmarried dependent child under 22
years of age, including—
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(A) an adopted child or recognized natural child; and
(B) a stepchild or foster child but only if the child lives

with the employee or annuitant in a regular parent-child
relationship;

or such an unmarried dependent child regardless of age who
is incapable of self-support because of mental or physical dis-
ability which existed before age 22;

(6) ‘‘health benefits plan’’ means a group insurance policy
or contract, medical or hospital service agreement, membership
or subscription contract, or similar group arrangements pro-
vided by a carrier for the purpose of providing, paying for, or
reimbursing expenses for health services;

(7) ‘‘carrier’’ means a voluntary association, corporation,
partnership, or other nongovernmental organization which is
lawfully engaged in providing, paying for, or reimbursing the
cost of, health services under group insurance policies or con-
tracts, medical or hospital service agreements, membership or
subscription contracts, or similar group arrangements, in con-
sideration of premiums or other periodic charges payable to the
carrier, including a health benefits plan duly sponsored or un-
derwritten by an employee organization and an association of
organizations or other entities described in this paragraph
sponsoring a health benefits plan;

(8) ‘‘employee organization’’ means—
(A) an association or other organization of employees

which is national in scope, or in which membership is open
to all employees of a Government agency who are eligible
to enroll in a health benefits plan under this chapter and
which, after December 31, 1978, and before January 1,
1980, applied to the Office for approval of a plan provided
under section 8903(3) of this title; and

(B) an association or other organization which is na-
tional in scope, in which membership is open only to em-
ployees, annuitants, or former spouses, or any combination
thereof, and which, during the 90-day period beginning on
the date of enactment of section 8903a of this title, applied
to the Office for approval of a plan provided under such
section;
(9) ‘‘dependent’’, in the case of any child, means that the

employee or annuitant involved is either living with or contrib-
uting to the support of such child, as determined in accordance
with such regulations as the Office shall prescribe;

(10) ‘‘former spouse’’ means a former spouse of an em-
ployee, former employee, or annuitant—

(A) who has not remarried before age 55 after the
marriage to the employee, former employee, or annuitant
was dissolved,

(B) who was enrolled in an approved health benefits
plan under this chapter as a family member at any time
during the 18-month period before the date of the dissolu-
tion of the marriage to the employee, former employee, or
annuitant, and

(C)(i) who is receiving any portion of an annuity under
section 8345(j) or 8467 of this title or a survivor annuity



868Sec. 8902 CH. 89—HEALTH INSURANCE

under section 8341(h) or 8445 of this title (or benefits simi-
lar to either of the aforementioned annuity benefits under
a retirement system for Government employees other than
the Civil Service Retirement System or the Federal Em-
ployees’ Retirement System),

(ii) as to whom a court order or a decree referred to
in section 8341(h), 8345(j), 8445, or 8467 of this title (or
similar provision of law under any such retirement system
other than the Civil Service Retirement System or the
Federal Employees’ Retirement System) has been issued,
or for whom an election has been made under section
8339(j)(3) or 8417(b) of this title (or similar provision of
law), or

(iii) who is otherwise entitled to an annuity or any
portion of an annuity as a former spouse under a retire-
ment system for Government employees,

except that such term shall not include any such unremarried
former spouse of a former employee whose marriage was dis-
solved after the former employee’s separation from the service
(other than by retirement); and

(11) ‘‘qualified clinical social worker’’ means an
individual—

(A) who is licensed or certified as a clinical social
worker by the State in which such individual practices; or

(B) who, if such State does not provide for the licens-
ing or certification of clinical social workers—

(i) is certified by a national professional organiza-
tion offering certification of clinical social workers; or

(ii) meets equivalent requirements (as prescribed
by the Office).

§ 8902. Contracting authority
(a) The Office of Personnel Management may contract with

qualified carriers offering plans described by section 8903 or 8903a
of this title, without regard to section 5 of title 41 or other statute
requiring competitive bidding. Each contract shall be for a uniform
term of at least 1 year, but may be made automatically renewable
from term to term in the absence of notice of termination by either
party.

(b) To be eligible as a carrier for the plan described by section
8903(2) of this title, a company must be licensed to issue group
health insurance in all the States and the District of Columbia.

(c) A contract for a plan described by section 8903(1) or (2) of
this title shall require the carrier—

(1) to reinsure with other companies which elect to partici-
pate, under an equitable formula based on the total amount of
their group health insurance benefit payments in the United
States during the latest year for which the information is
available, to be determined by the carrier and approved by the
Office; or

(2) to allocate its rights and obligations under the contract
among its affiliates which elect to participate, under an equi-
table formula to be determined by the carrier and the affiliates
and approved by the Office.



869 Sec. 8902CH. 89—HEALTH INSURANCE

(d) Each contract under this chapter shall contain a detailed
statement of benefits offered and shall include such maximums,
limitations, exclusions, and other definitions of benefits as the Of-
fice considers necessary or desirable.

(e) The Office may prescribe reasonable minimum standards
for health benefits plans described by section 8903 or 8903a of this
title and for carriers offering the plans. Approval of a plan may be
withdrawn only after notice and opportunity for hearing to the car-
rier concerned without regard to subchapter II of chapter 5 and
chapter 7 of this title. The Office may terminate the contract of a
carrier effective at the end of the contract term, if the Office finds
that at no time during the preceding two contract terms did the
carrier have 300 or more employees and annuitants, exclusive of
family members, enrolled in the plan.

(f) A contract may not be made or a plan approved which ex-
cludes an individual because of race, sex, health status, or, at the
time of the first opportunity to enroll, because of age.

(g) A contract may not be made or a plan approved which does
not offer to each employee, annuitant, family member, former
spouse, or person having continued coverage under section 8905a
of this title whose enrollment in the plan is ended, except by a can-
cellation of enrollment, a temporary extension of coverage during
which he may exercise the option to convert, without evidence of
good health, to a nongroup contract providing health benefits. An
employee, annuitant, family member, former spouse, or person hav-
ing continued coverage under section 8905a of this title who exer-
cises this option shall pay the full periodic charges of the nongroup
contract.

(h) The benefits and coverage made available under subsection
(g) of this section are noncancelable by the carrier except for fraud,
over-insurance, or nonpayment of periodic charges.

(i) Rates charged under health benefits plans described by sec-
tion 8903 or 8903a of this title shall reasonably and equitably re-
flect the cost of the benefits provided. Rates under health benefits
plans described by section 8903(1) and (2) of this title shall be de-
termined on a basis which, in the judgment of the Office, is con-
sistent with the lowest schedule of basic rates generally charged for
new group health benefit plans issued to large employers. The
rates determined for the first contract term shall be continued for
later contract terms, except that they may be readjusted for any
later term, based on past experience and benefit adjustments under
the later contract. Any readjustment in rates shall be made in ad-
vance of the contract term in which they will apply and on a basis
which, in the judgment of the Office, is consistent with the general
practice of carriers which issue group health benefit plans to large
employers.

(j) Each contract under this chapter shall require the carrier
to agree to pay for or provide a health service or supply in an indi-
vidual case if the Office finds that the employee, annuitant, family
member, former spouse, or person having continued coverage under
section 8905a of this title is entitled thereto under the terms of the
contract.

(k)(1) When a contract under this chapter requires payment or
reimbursement for services which may be performed by a clinical
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psychologist, optometrist, nurse midwife, nursing school adminis-
tered clinic, or nurse practitioner/clinical specialist, licensed or cer-
tified as such under Federal or State law, as applicable, or by a
qualified clinical social worker as defined in section 8901(11), an
employee, annuitant, family member, former spouse, or person hav-
ing continued coverage under section 8905a of this title covered by
the contract shall be free to select, and shall have direct access to,
such a clinical psychologist, qualified clinical social worker, optom-
etrist, nurse midwife, nursing school administered clinic, or nurse
practitioner/nurse clinical specialist without supervision or referral
by another health practitioner and shall be entitled under the con-
tract to have payment or reimbursement made to him or on his be-
half for the services performed.

(2) Nothing in this subsection shall be considered to preclude
a health benefits plan from providing direct access or direct pay-
ment or reimbursement to a provider in a health care practice or
profession other than a practice or profession listed in paragraph
(1), if such provider is licensed or certified as such under Federal
or State law.

(3) The provisions of this subsection shall not apply to com-
prehensive medical plans as described in section 8903(4) of this
title.

(l) The Office shall contract under this chapter for a plan de-
scribed in section 8903(4) of this title with any qualified health
maintenance carrier which offers such a plan. For the purpose of
this subsection, ‘‘qualified health maintenance carrier’’ means any
qualified carrier which is a qualified health maintenance organiza-
tion within the meaning of section 1310(d)(1) of title XIII of the
Public Health Service Act (42 U.S.C. 300c–9(d)).

(m)(1) The terms of any contract under this chapter which re-
late to the nature, provision, or extent of coverage or benefits (in-
cluding payments with respect to benefits) shall supersede and pre-
empt any State or local law, or any regulation issued thereunder,
which relates to health insurance or plans.

(2)(A) Notwithstanding the provisions of paragraph (1) of this
subsection, if a contract under this chapter provides for the provi-
sion of, the payment for, or the reimbursement of the cost of health
services for the care and treatment of any particular health condi-
tion, the carrier shall provide, pay, or reimburse up to the limits
of its contract for any such health service properly provided by any
person licensed under State law to provide such service if such
service is provided to an individual covered by such contract in a
State where 25 percent or more of the population is located in pri-
mary medical care manpower shortage areas designated pursuant
to section 332 of the Public Health Service Act (42 U.S.C. 254e).

(B) The provisions of subparagraph (A) shall not apply to con-
tracts entered into providing prepayment plans described in section
8903(4) of this title.

(n) A contract for a plan described by section 8903(1), (2), or
(3), or section 8903a, shall require the carrier—

(1) to implement hospitalization-cost-containment meas-
ures, such as measures—

(A) for verifying the medical necessity of any proposed
treatment or surgery;
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1 So in law. Probably should end with a period. See the amendment made by section 2(a)(1)
of Public Law 105–266 (112 Stat. 2363).

(B) for determining the feasibility or appropriateness
of providing services on an outpatient rather than on an
inpatient basis;

(C) for determining the appropriate length of stay
(through concurrent review or otherwise) in cases involv-
ing inpatient care; and

(D) involving case management, if the circumstances
so warrant; and
(2) to establish incentives to encourage compliance with

measures under paragraph (1).
(o) A contract may not be made or a plan approved which in-

cludes coverage for any benefit, item, or service for which funds
may not be used under the Assisted Suicide Funding Restriction
Act of 1997.

§ 8902a. Debarment and other sanctions
(a)(1) For the purpose of this section—

(A) the term ‘‘provider of health care services or supplies’’
or ‘‘provider’’ means a physician, hospital, or other individual
or entity which furnishes health care services or supplies;

(B) the term ‘‘individual covered under this chapter’’ or
‘‘covered individual’’ means an employee, annuitant, family
member, or former spouse covered by a health benefits plan de-
scribed by section 8903 or 8903a;

(C) an individual or entity shall be considered to have been
‘‘convicted’’ of a criminal offense if—

(i) a judgment of conviction for such offense has been
entered against the individual or entity by a Federal,
State, or local court;

(ii) there has been a finding of guilt against the indi-
vidual or entity by a Federal, State, or local court with re-
spect to such offense;

(iii) a plea of guilty or nolo contendere by the indi-
vidual or entity has been accepted by a Federal, State, or
local court with respect to such offense; or

(iv) in the case of an individual, the individual has en-
tered a first offender or other program pursuant to which
a judgment of conviction for such offense has been with-
held;

without regard to the pendency or outcome of any appeal
(other than a judgment of acquittal based on innocence) or re-
quest for relief on behalf of the individual or entity; and

(D) the term ‘‘should know’’ means that a person, with re-
spect to information, acts in deliberate ignorance of, or in reck-
less disregard of, the truth or falsity of the information, and
no proof of specific intent to defraud is required;1
(2)(A) Notwithstanding section 8902(j) or any other provision of

this chapter, if, under subsection (b), (c), or (d), a provider is barred
from participating in the program under this chapter, no payment
may be made by a carrier pursuant to any contract under this
chapter (either to such provider or by reimbursement) for any serv-
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ice or supply furnished by such provider during the period of the
debarment.

(B) Each contract under this chapter shall contain such provi-
sions as may be necessary to carry out subparagraph (A) and the
other provisions of this section.

(b) The Office of Personnel Management shall bar the following
providers of health care services or supplies from participating in
the program under this chapter:

(1) Any provider that has been convicted, under Federal or
State law, of a criminal offense relating to fraud, corruption,
breach of fiduciary responsibility, or other financial misconduct
in connection with the delivery of a health care service or sup-
ply.

(2) Any provider that has been convicted, under Federal or
State law, of a criminal offense relating to neglect or abuse of
patients in connection with the delivery of a health care service
or supply.

(3) Any provider that has been convicted, under Federal or
State law, in connection with the interference with or obstruc-
tion of an investigation or prosecution of a criminal offense de-
scribed in paragraph (1) or (2).

(4) Any provider that has been convicted, under Federal or
State law, of a criminal offense relating to the unlawful manu-
facture, distribution, prescription, or dispensing of a controlled
substance.

(5) Any provider that is currently debarred, suspended, or
otherwise excluded from any procurement or nonprocurement
activity (within the meaning of section 2455 of the Federal Ac-
quisition Streamlining Act of 1994).
(c) The Office may bar the following providers of health care

services from participating in the program under this chapter:
(1) Any provider—

(A) whose license to provide health care services or
supplies has been revoked, suspended, restricted, or not re-
newed, by a State licensing authority for reasons relating
to the provider’s professional competence, professional per-
formance, or financial integrity; or

(B) that surrendered such a license while a formal dis-
ciplinary proceeding was pending before such an authority,
if the proceeding concerned the provider’s professional
competence, professional performance, or financial integ-
rity.
(2) Any provider that is an entity directly or indirectly

owned, or with a control interest of 5 percent or more held, by
an individual who has been convicted of any offense described
in subsection (b), against whom a civil monetary penalty has
been assessed under subsection (d), or who has been debarred
from participation under this chapter.

(3) Any individual who directly or indirectly owns or has
a control interest in a sanctioned entity and who knows or
should know of the action constituting the basis for the entity’s
conviction of any offense described in subsection (b), assess-
ment with a civil monetary penalty under subsection (d), or de-
barment from participation under this chapter.



873 Sec. 8902aCH. 89—HEALTH INSURANCE

(4) Any provider that the Office determines, in connection
with claims presented under this chapter, has charged for
health care services or supplies in an amount substantially in
excess of such provider’s customary charge for such services or
supplies (unless the Office finds there is good cause for such
charge), or charged for health care services or supplies which
are substantially in excess of the needs of the covered indi-
vidual or which are of a quality that fails to meet profes-
sionally recognized standards for such services or supplies.

(5) Any provider that the Office determines has committed
acts described in subsection (d).

Any determination under paragraph (4) relating to whether a
charge for health care services or supplies is substantially in excess
of the needs of the covered individual shall be made by trained re-
viewers based on written medical protocols developed by physi-
cians. In the event such a determination cannot be made based on
such protocols, a physician in an appropriate specialty shall be con-
sulted.

(d) Whenever the Office determines—
(1) in connection with claims presented under this chapter,

that a provider has charged for a health care service or supply
which the provider knows or should have known involves—

(A) an item or service not provided as claimed;
(B) charges in violation of applicable charge limita-

tions under section 8904(b); or
(C) an item or service furnished during a period in

which the provider was debarred from participation under
this chapter pursuant to a determination by the Office
under this section, other than as permitted under sub-
section (g)(2)(B);
(2) that a provider of health care services or supplies has

knowingly made, or caused to be made, any false statement or
misrepresentation of a material fact which is reflected in a
claim presented under this chapter; or

(3) that a provider of health care services or supplies has
knowingly failed to provide any information required by a car-
rier or by the Office to determine whether a payment or reim-
bursement is payable under this chapter or the amount of any
such payment or reimbursement;

the Office may, in addition to any other penalties that may be pre-
scribed by law, and after consultation with the Attorney General,
impose a civil monetary penalty of not more than $10,000 for any
item or service involved. In addition, such a provider shall be sub-
ject to an assessment of not more than twice the amount claimed
for each such item or service. In addition, the Office may make a
determination in the same proceeding to bar such provider from
participating in the program under this chapter.

(e) The Office—
(1) may not initiate any debarment proceeding against a

provider, based on such provider’s having been convicted of a
criminal offense, later than 6 years after the date on which
such provider is so convicted; and

(2) may not initiate any action relating to a civil penalty,
assessment, or debarment under this section, in connection



874Sec. 8902a CH. 89—HEALTH INSURANCE

with any claim, later than 6 years after the date the claim is
presented, as determined under regulations prescribed by the
Office.
(f) In making a determination relating to the appropriateness

of imposing or the period of any debarment under this section
(where such debarment is not mandatory), or the appropriateness
of imposing or the amount of any civil penalty or assessment under
this section, the Office shall take into account—

(1) the nature of any claims involved and the cir-
cumstances under which they were presented;

(2) the degree of culpability, history of prior offenses or im-
proper conduct of the provider involved; and

(3) such other matters as justice may require.
(g)(1)(A) Except as provided in subparagraph (B), debarment of

a provider under subsection (b) or (c) shall be effective at such time
and upon such reasonable notice to such provider, and to carriers
and covered individuals, as shall be specified in regulations pre-
scribed by the Office. Any such provider that is debarred from par-
ticipation may request a hearing in accordance with subsection
(h)(1).

(B) Unless the Office determines that the health or safety of
individuals receiving health care services warrants an earlier effec-
tive date, the Office shall not make a determination adverse to a
provider under subsection (c)(5) or (d) until such provider has been
given reasonable notice and an opportunity for the determination
to be made after a hearing as provided in accordance with sub-
section (h)(1).

(2)(A) Except as provided in subparagraph (B), a debarment
shall be effective with respect to any health care services or sup-
plies furnished by a provider on or after the effective date of such
provider’s debarment.

(B) A debarment shall not apply with respect to inpatient insti-
tutional services furnished to an individual who was admitted to
the institution before the date the debarment would otherwise be-
come effective until the passage of 30 days after such date, unless
the Office determines that the health or safety of the individual re-
ceiving those services warrants that a shorter period, or that no
such period, be afforded.

(3) Any notice of debarment referred to in paragraph (1) shall
specify the date as of which debarment becomes effective and the
minimum period of time for which such debarment is to remain ef-
fective. In the case of a debarment under paragraph (1), (2), (3), or
(4) of subsection (b), the minimum period of debarment shall not
be less than 3 years, except as provided in paragraph (4)(B)(ii).

(4)(A) A provider barred from participating in the program
under this chapter may, after the expiration of the minimum pe-
riod of debarment referred to in paragraph (3), apply to the Office,
in such manner as the Office may by regulation prescribe, for ter-
mination of the debarment.

(B) The Office may—
(i) terminate the debarment of a provider, pursuant to an

application filed by such provider after the end of the min-
imum debarment period, if the Office determines, based on the
conduct of the applicant, that—
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(I) there is no basis under subsection (b), (c), or (d) for
continuing the debarment; and

(II) there are reasonable assurances that the types of
actions which formed the basis for the original debarment
have not recurred and will not recur; or
(ii) notwithstanding any provision of subparagraph (A),

terminate the debarment of a provider, pursuant to an applica-
tion filed by such provider before the end of the minimum de-
barment period, if the Office determines that—

(I) based on the conduct of the applicant, the require-
ments of subclauses (I) and (II) of clause (i) have been met;
and

(II) early termination under this clause is warranted
based on the fact that the provider is the sole community
provider or the sole source of essential specialized services
in a community, or other similar circumstances.

(5) The Office shall—
(A) promptly notify the appropriate State or local agency

or authority having responsibility for the licensing or certifi-
cation of a provider barred from participation in the program
under this chapter of the fact of the debarment, as well as the
reasons for such debarment;

(B) request that appropriate investigations be made and
sanctions invoked in accordance with applicable law and policy;
and

(C) request that the State or local agency or authority keep
the Office fully and currently informed with respect to any ac-
tions taken in response to the request.
(h)(1) Any provider of health care services or supplies that is

the subject of an adverse determination by the Office under this
section shall be entitled to reasonable notice and an opportunity to
request a hearing of record, and to judicial review as provided in
this subsection after the Office renders a final decision. The Office
shall grant a request for a hearing upon a showing that due proc-
ess rights have not previously been afforded with respect to any
finding of fact which is relied upon as a cause for an adverse deter-
mination under this section. Such hearing shall be conducted with-
out regard to subchapter II of chapter 5 and chapter 7 of this title
by a hearing officer who shall be designated by the Director of the
Office and who shall not otherwise have been involved in the ad-
verse determination being appealed. A request for a hearing under
this subsection shall be filed within such period and in accordance
with such procedures as the Office shall prescribe by regulation.

(2) Any provider adversely affected by a final decision under
paragraph (1) made after a hearing to which such provider was a
party may seek review of such decision in the United States Dis-
trict Court for the District of Columbia or for the district in which
the plaintiff resides or has his or her principal place of business by
filing a notice of appeal in such court within 60 days after the date
the decision is issued, and by simultaneously sending copies of such
notice by certified mail to the Director of the Office and to the At-
torney General. In answer to the appeal, the Director of the Office
shall promptly file in such court a certified copy of the transcript
of the record, if the Office conducted a hearing, and other evidence
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upon which the findings and decision complained of are based. The
court shall have power to enter, upon the pleadings and evidence
of record, a judgment affirming, modifying, or setting aside, in
whole or in part, the decision of the Office, with or without re-
manding the case for a rehearing. The district court shall not set
aside or remand the decision of the Office unless there is not sub-
stantial evidence on the record, taken as whole, to support the find-
ings by the Office of a cause for action under this section or unless
action taken by the Office constitutes an abuse of discretion.

(3) Matters that were raised or that could have been raised in
a hearing under paragraph (1) or an appeal under paragraph (2)
may not be raised as a defense to a civil action by the United
States to collect a penalty or assessment imposed under this sec-
tion.

(i) A civil action to recover civil monetary penalties or assess-
ments under subsection (d) shall be brought by the Attorney Gen-
eral in the name of the United States, and may be brought in the
United States district court for the district where the claim in-
volved was presented or where the person subject to the penalty re-
sides. Amounts recovered under this section shall be paid to the Of-
fice for deposit into the Employees Health Benefits Fund. The
amount of a penalty or assessment as finally determined by the Of-
fice, or other amount the Office may agree to in compromise, may
be deducted from any sum then or later owing by the United States
to the party against whom the penalty or assessment has been lev-
ied.

(j) The Office shall prescribe regulations under which, with re-
spect to services or supplies furnished by a debarred provider to a
covered individual during the period of such provider’s debarment,
payment or reimbursement under this chapter may be made, not-
withstanding the fact of such debarment, if such individual did not
know or could not reasonably be expected to have known of the de-
barment. In any such instance, the carrier involved shall take ap-
propriate measures to ensure that the individual is informed of the
debarment and the minimum period of time remaining under the
terms of the debarment.

§ 8903. Health benefits plans
The Office of Personnel Management may contract for or ap-

prove the following health benefits plans:
(1) SERVICE BENEFIT PLAN.—One Government-wide plan,

which may be underwritten by participating affiliates licensed
in any number of States, offering two levels of benefits, under
which payment is made by a carrier under contracts with phy-
sicians, hospitals, or other providers of health services for ben-
efits of the types described by section 8904(1) of this title given
to employees, annuitants, members of their families, former
spouses, or persons having continued coverage under section
8905a of this title, or, under certain conditions, payment is
made by a carrier to the employee, annuitant, family member,
former spouse, or person having continued coverage under sec-
tion 8905a of this title.

(2) INDEMNITY BENEFIT PLAN.—One Government-wide
plan, offering two levels of benefits, under which a carrier
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agrees to pay certain sums of money, not in excess of the ac-
tual expenses incurred, for benefits of the types described by
section 8904(2) of this title.

(3) EMPLOYEE ORGANIZATION PLANS.—Employee organiza-
tion plans which offer benefits of the types referred to by sec-
tion 8904(3) of this title, which are sponsored or underwritten,
and are administered, in whole or substantial part, by em-
ployee organizations described in section 8901(8)(A) of this
title, which are available only to individuals, and members of
their families, who at the time of enrollment are members of
the organization.

(4) COMPREHENSIVE MEDICAL PLANS.—
(A) GROUP-PRACTICE PREPAYMENT PLANS.—Group-prac-

tice prepayment plans which offer health benefits of the
types referred to by section 8904(4) of this title, in whole
or in substantial part on a prepaid basis, with professional
services thereunder provided by physicians practicing as a
group in a common center or centers. The group shall in-
clude at least 3 physicians who receive all or a substantial
part of their professional income from the prepaid funds
and who represent 1 or more medical specialties appro-
priate and necessary for the population proposed to be
served by the plan.

(B) INDIVIDUAL-PRACTICE PREPAYMENT PLANS.—Indi-
vidual-practice prepayment plans which offer health serv-
ices in whole or substantial part on a prepaid basis, with
professional services thereunder provided by individual
physicians who agree, under certain conditions approved
by the Office, to accept the payments provided by the
plans as full payment for covered services given by them
including, in addition to in-hospital services, general care
given in their offices and the patients’ homes, out-of-hos-
pital diagnostic procedures, and preventive care, and
which plans are offered by organizations which have suc-
cessfully operated similar plans before approval by the Of-
fice of the plan in which employees may enroll.

(C) MIXED MODEL PREPAYMENT PLANS.—Mixed model
prepayment plans which are a combination of the type of
plans described in subparagraph (A) and the type of plans
described in subparagraph (B).

§ 8903a. Additional health benefits plans
(a) In addition to any plan under section 8903 of this title, the

Office of Personnel Management may contract for or approve one
or more health benefits plans under this section.

(b) A plan under this section may not be contracted for or ap-
proved unless it—

(1) is sponsored or underwritten, and administered, in
whole or substantial part, by an employee organization de-
scribed in section 8901(8)(B) of this title;

(2) offers benefits of the types named by paragraph (1) or
(2) of section 8904 of this title or both;

(3) provides for benefits only by paying for, or providing re-
imbursement for, the cost of such benefits (as provided for
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under paragraph (1) or (2) of section 8903 of this title) or a
combination thereof; and

(4) is available only to individuals who, at the time of en-
rollment, are full members of the organization and to members
of their families.
(c) A contract for a plan approved under this section shall re-

quire the carrier—
(1) to enter into an agreement approved by the Office with

an underwriting subcontractor licensed to issue group health
insurance in all the States and the District of Columbia; or

(2) to demonstrate ability to meet reasonable minimum fi-
nancial standards prescribed by the Office.
(d) For the purpose of this section, an individual shall be con-

sidered a full member of an organization if such individual is eligi-
ble to exercise all rights and privileges incident to full membership
in such organization (determined without regard to the right to
hold elected office).

§ 8903b. Authority to readmit an employee organization plan
(a) In the event that a plan described by section 8903(3) or

8903a is discontinued under this chapter (other than in the cir-
cumstance described in section 8909(d)), that discontinuation shall
be disregarded, for purposes of any determination as to that plan’s
eligibility to be considered an approved plan under this chapter,
but only for purposes of any contract year later than the third con-
tract year beginning after such plan is so discontinued.

(b) A contract for a plan approved under this section shall re-
quire the carrier—

(1) to demonstrate experience in service delivery within a
managed care system (including provider networks) throughout
the United States; and

(2) if the carrier involved would not otherwise be subject
to the requirement set forth in section 8903a(c)(1), to satisfy
such requirement.

§ 8904. Types of benefits
(a) The benefits to be provided under plans described by sec-

tion 8903 of this title may be of the following types:
(1) SERVICE BENEFIT PLAN.—

(A) Hospital benefits.
(B) Surgical benefits.
(C) In-hospital medical benefits.
(D) Ambulatory patient benefits.
(E) Supplemental benefits.
(F) Obstetrical benefits.

(2) INDEMNITY BENEFIT PLAN.—
(A) Hospital care.
(B) Surgical care and treatment.
(C) Medical care and treatment.
(D) Obstetrical benefits.
(E) Prescribed drugs, medicines, and prosthetic de-

vices.
(F) Other medical supplies and services.
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(3) EMPLOYEE ORGANIZATION PLANS.—Benefits of the types
named under paragraph (1) or (2) of this subsection or both.

(4) COMPREHENSIVE MEDICAL PLANS.—Benefits of the
types named under paragraph (1) or (2) of this subsection or
both.

All plans contracted for under paragraphs (1) and (2) of this sub-
section shall include benefits both for costs associated with care in
a general hospital and for other health services of a catastrophic
nature.

(b)(1)(A) A plan, other than a prepayment plan described in
section 8903(4) of this title, may not provide benefits, in the case
of any retired enrolled individual who is age 65 or older and is not
covered to receive Medicare hospital and insurance benefits under
part A of title XVIII of the Social Security Act (42 U.S.C. 1395c et
seq.), to pay a charge imposed by any health care provider, for in-
patient hospital services which are covered for purposes of benefit
payments under this chapter and part A of title XVIII of the Social
Security Act, to the extent that such charge exceeds applicable lim-
itations on hospital charges established for Medicare purposes
under section 1886 of the Social Security Act (42 U.S.C. 1395ww).
Hospital providers who have in force participation agreements with
the Secretary of Health and Human Services consistent with sec-
tions 1814(a) and 1866 of the Social Security Act (42 U.S.C.
1395f(a) and 1395cc), whereby the participating provider accepts
Medicare benefits as full payment for covered items and services
after applicable patient copayments under section 1813 of such Act
(42 U.S.C 1395e) have been satisfied, shall accept equivalent ben-
efit payments and enrollee copayments under this chapter as full
payment for services described in the preceding sentence. The Of-
fice of Personnel Management shall notify the Secretary of Health
and Human Services if a hospital is found to knowingly and will-
fully violate this subsection on a repeated basis and the Secretary
may invoke appropriate sanctions in accordance with section
1866(b)(2) of the Social Security Act (42 U.S.C. 1395cc(b)(2)) and
applicable regulations.

(B)(i) A plan, other than a prepayment plan described in sec-
tion 8903(4), may not provide benefits, in the case of any retired
enrolled individual who is age 65 or older and is not entitled to
Medicare supplementary medical insurance benefits under part B
of title XVIII of the Social Security Act (42 U.S.C. 1395j et seq.),
to pay a charge imposed for physicians’ services (as defined in sec-
tion 1848(j) of such Act, 42 U.S.C. 1395w–4(j)) which are covered
for purposes of benefit payments under this chapter and under
such part, to the extent that such charge exceeds the fee schedule
amount under section 1848(a) of such Act (42 U.S.C. 1395w–4(a)).

(ii) Physicians and suppliers who have in force participation
agreements with the Secretary of Health and Human Services con-
sistent with section 1842(h)(1) of such Act (42 U.S.C. 1395u(h)(1)),
whereby the participating provider accepts Medicare benefits (in-
cluding allowable deductible and coinsurance amounts) as full pay-
ment for covered items and services shall accept equivalent benefit
and enrollee cost-sharing under this chapter as full payment for
services described in clause (i). Physicians and suppliers who are
nonparticipating physicians and suppliers for purposes of part B of
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title XVIII of such Act shall not impose charges that exceed the
limiting charge under section 1848(g) of such Act (42 U.S.C.
1395w–4(g)) with respect to services described in clause (i) provided
to enrollees described in such clause. The Office of Personnel Man-
agement shall notify a physician or supplier who is found to have
violated this clause and inform them of the requirements of this
clause and sanctions for such a violation. The Office of Personnel
Management shall notify the Secretary of Health and Human Serv-
ices if a physician or supplier is found to knowingly and willfully
violate this clause on a repeated basis and the Secretary of Health
and Human Services may invoke appropriate sanctions in accord-
ance with sections 1128A(a) and 1848(g)(1) of such Act (42 U.S.C.
1320a–7a(a), 1395w–4(g)(1)) and applicable regulations.

(C) If the Secretary of Health and Human Services determines
that a violation of this subsection warrants excluding a provider
from participation for a specified period under title XVIII of the So-
cial Security Act, the Office shall enforce a corresponding exclusion
of such provider for purposes of this chapter.

(2) Notwithstanding any other provision of law, the Secretary
of Health and Human Services and the Director of the Office of
Personnel Management, and their agents, shall exchange any infor-
mation necessary to implement this subsection.

(3)(A) Not later than December 1, 1991, and periodically there-
after, the Secretary of Health and Human Services (in consultation
with the Director of the Office of Personnel Management) shall
supply to carriers of plans described in paragraphs (1) through (3)
of section 8903 the Medicare program information necessary for
them to comply with paragraph (1).

(B) For purposes of this paragraph, the term ‘‘Medicare pro-
gram information’’ includes (i) the limitations on hospital charges
established for Medicare purposes under section 1886 of the Social
Security Act (42 U.S.C. 1395ww) and the identity of hospitals
which have in force agreements with the Secretary of Health and
Human Services consistent with section 1814(a) and 1866 of the
Social Security Act (42 U.S.C. 1395f(a) and 1395cc), and (ii) the fee
schedule amounts and limiting charges for physicians’ services es-
tablished under section 1848 of such Act (42 U.S.C. 1395w–4) and
the identity of participating physicians and suppliers who have in
force agreements with such Secretary under section 1842(h) of such
Act (42 U.S.C. 1395u(h)).

(4) The Director of the Office of Personnel Management shall
enter into an arrangement with the Secretary of Health and
Human Services, to be effective before the first day of the fifth
month that begins before each contract year, under which—

(A) physicians and suppliers (whether or not participating)
under the Medicare program will be notified of the require-
ments of paragraph (1)(B);

(B) enforcement procedures will be in place to carry out
such paragraph (including enforcement of protections against
overcharging of beneficiaries); and

(C) Medicare program information described in paragraph
(3)(B)(ii) will be supplied to carriers under paragraph (3)(A).
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1 Probably should end with a period. See section 2(77)(A) of Public Law 102–378 (106 Stat.
1355).

§ 8905. Election of coverage
(a) An employee may enroll in an approved health benefits

plan described by section 8903 or 8903a of this title either as an
individual or for self and family.

(b) An annuitant who at the time he becomes an annuitant
was enrolled in a health benefits plan under this chapter—

(1) as an employee for a period of not less than—
(A) the 5 years of service immediately before retire-

ment;
(B) the full period or periods of service between the

last day of the first period, as prescribed by regulations of
the Office of Personnel Management, in which he is eligi-
ble to enroll in the plan and the date on which he becomes
an annuitant; or

(C) the full period or periods of service beginning with
the enrollment which became effective before January 1,
1965, and ending with the date on which he becomes an
annuitant;

whichever is shortest; or
(2) as a member of the family of an employee or annuitant;

may continue his enrollment under the conditions of eligibility pre-
scribed by regulations of the Office. The Office may, in its sole dis-
cretion, waive the requirements of this subsection in the case of an
individual who fails to satisfy such requirements if the Office deter-
mines that, due to exceptional circumstances, it would be against
equity and good conscience not to allow such individual to be en-
rolled as an annuitant in a health benefits plan under this chap-
ter 1

(c)(1) A former spouse may—
(A) within 60 days after the dissolution of the marriage, or
(B) in the case of a former spouse of a former employee

whose marriage was dissolved after the employee’s retirement,
within 60 days after the dissolution of the marriage or, if later,
within 60 days after an election is made under section
8339(j)(3) or 8417(b) of this title for such former spouse by the
retired employee,

enroll in an approved health benefits plan described by section
8903 or 8903a of this title as an individual or for self and family
as provided in paragraph (2) of this subsection, subject to agree-
ment to pay the full subscription charge of the enrollment, includ-
ing the amounts determined by the Office to be necessary for ad-
ministration and reserves pursuant to section 8909(b) of this title.
The former spouse shall submit an enrollment application and
make premium payments to the agency which, at the time of di-
vorce or annulment, employed the employee to whom the former
spouse was married or, in the case of a former spouse who is re-
ceiving annuity payments under section 8341(h), 8345(j), 8445, or
8467 of this title, to the Office of Personnel Management.

(2) Coverage for self and family under this subsection shall be
limited to—

(A) the former spouse; and
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(B) unmarried dependent natural or adopted children of
the former spouse and the employee who are—

(i) under 22 years of age; or
(ii) incapable of self-support because of mental or

physical disability which existed before age 22.
(d) An individual whom the Secretary of Defense determines is

an eligible beneficiary under subsection (b) of section 1108 of title
10 may enroll, as part of the demonstration project under such sec-
tion, in a health benefits plan under this chapter in accordance
with the agreement under subsection (a) of such section between
the Secretary and the Office and applicable regulations under this
chapter.

(e) If an employee, annuitant, or other individual eligible to en-
roll in a health benefits plan under this chapter has a spouse who
is also eligible to enroll, either spouse, but not both, may enroll for
self and family, or each spouse may enroll as an individual. How-
ever, an individual may not be enrolled both as an employee, annu-
itant, or other individual eligible to enroll and as a member of the
family.

(f) An employee, annuitant, former spouse, or person having
continued coverage under section 8905a of this title enrolled in a
health benefits plan under this chapter may change his coverage
or that of himself and members of his family by an application filed
within 60 days after a change in family status or at other times
and under conditions prescribed by regulations of the Office.

(g)(1) Under regulations prescribed by the Office, the Office
shall, before the start of any contract term in which—

(A) an adjustment is made in any of the rates charged or
benefits provided under a health benefits plan described by
section 8903 or 8903a of this title.

(B) a newly approved health benefits plan is offered, or
(C) an existing plan is terminated,

provide a period of not less than 3 weeks during which any em-
ployee, annuitant, former spouse, or person having continued cov-
erage under section 8905a of this title enrolled in a health benefits
plan described by such section shall be permitted to transfer that
individual’s enrollment to another such plan or to cancel such en-
rollment.

(2) In addition to any opportunity afforded under paragraph (1)
of this subsection, an employee, annuitant, former spouse, or per-
son having continued coverage under section 8905a of this title en-
rolled in a health benefits plan, under this chapter shall be per-
mitted to transfer that individual’s enrollment to another such
plan, or to cancel such enrollment, at such other times and subject
to such conditions as the Office may prescribe in regulations.

(3)(A) In addition to any informational requirements otherwise
applicable under this chapter, the regulations shall include provi-
sions to ensure that each employee eligible to enroll in a health
benefits plan under this chapter (whether actually enrolled or not)
is notified in writing as to the rights afforded under section 8905a
of this title.

(B) Notification under this paragraph shall be provided by em-
ploying agencies at an appropriate point in time before each period
under paragraph (1) so that employees may be aware of their
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rights under section 8905a of this title when making enrollment de-
cisions during such period.

(h)(1) An unenrolled employee who is required by a court or
administrative order to provide health insurance coverage for a
child who meets the requirements of section 8901(5) may enroll for
self and family coverage in a health benefits plan under this chap-
ter. If such employee fails to enroll for self and family coverage in
a health benefits plan that provides full benefits and services in
the location in which the child resides, and the employee does not
provide documentation showing that such coverage has been pro-
vided through other health insurance, the employing agency shall
enroll the employee in a self and family enrollment in the option
which provides the lower level of coverage under the Service Ben-
efit Plan.

(2) An employee who is enrolled as an individual in a health
benefits plan under this chapter and who is required by a court or
administrative order to provide health insurance coverage for a
child who meets the requirements of section 8901(5) may change to
a self and family enrollment in the same or another health benefits
plan under this chapter. If such employee fails to change to a self
and family enrollment and the employee does not provide docu-
mentation showing that such coverage has been provided through
other health insurance, the employing agency shall change the en-
rollment of the employee to a self and family enrollment in the
plan in which the employee is enrolled if that plan provides full
benefits and services in the location where the child resides. If the
plan in which the employee is enrolled does not provide full bene-
fits and services in the location in which the child resides, or, if the
employee fails to change to a self and family enrollment in a plan
that provides full benefits and services in the location where the
child resides, the employing agency shall change the coverage of
the employee to a self and family enrollment in the option which
provides the lower level of coverage under the Service Benefits
Plan.

(3) The employee may not discontinue the self and family en-
rollment in a plan that provides full benefits and services in the
location in which the child resides for so long as the court or ad-
ministrative order remains in effect and the child continues to meet
the requirements of section 8901(5), unless the employee provides
documentation showing that such coverage has been provided
through other health insurance.

§ 8905a. Continued coverage
(a) Any individual described in paragraph (1) or (2) of sub-

section (b) may elect to continue coverage under this chapter in ac-
cordance with the provisions of this section.

(b) This section applies with respect to—
(1) any employee who—

(A) is separated from service, whether voluntarily or
involuntarily, except that if the separation is involuntary,
this section shall not apply if the separation is for gross
misconduct (as defined under regulations which the Office
of Personnel Management shall prescribe); and
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(B) would not otherwise be eligible for any benefits
under this chapter (determined without regard to any tem-
porary extension of coverage and without regard to any
benefits available under a nongroup contract); and
(2) any individual who—

(A) ceases to meet the requirements for being consid-
ered an unmarried dependent child under this chapter;

(B) on the day before so ceasing to meet the require-
ments referred to in subparagraph (A), was covered under
a health benefits plan under this chapter as a member of
the family of an employee or annuitant; and

(C) would not otherwise be eligible for any benefits
under this chapter (determined without regard to any tem-
porary extension of coverage and without regard to any
benefits available under a nongroup contract).

(c)(1) The Office shall prescribe regulations and provide for the
inclusion of appropriate terms in contracts with carriers to provide
that—

(A) with respect to an employee who becomes (or will be-
come) eligible for continued coverage under this section as a re-
sult of separation from service, the separating agency shall, be-
fore the end of the 30-day period beginning on the date as of
which coverage (including any temporary extensions of cov-
erage) would otherwise end, notify the individual of such indi-
vidual’s rights under this section; and

(B) with respect to a child of an employee or annuitant
who becomes eligible for continued coverage under this section
as a result of ceasing to meet the requirements for being con-
sidered a member of the employee’s or annuitant’s family—

(i) the employee or annuitant may provide written no-
tice of the child’s change in status (complete with the
child’s name, address, and such other information as the
Office may by regulation require)—

(I) to the employee’s employing agency; or
(II) in the case of an annuitant, to the Office; and

(ii) if the notice referred to in clause (i) is received
within 60 days after the date as of which the child in-
volved first ceases to meet the requirements involved, the
employing agency or the Office (as the case may be) must,
within 14 days after receiving such notice, notify the child
of such child’s rights under this section.

(2) In order to obtain continued coverage under this section, an
appropriate written election (submitted in such manner as the Of-
fice by regulation prescribes) must be made—

(A) in the case of an individual seeking continued coverage
based on a separation from service, before the end of the 60-
day period beginning on the later of—

(i) the effective date of the separation; or
(ii) the date the separated individual receives the no-

tice required under paragraph (1)(A); or
(B) in the case of an individual seeking continued coverage

based on a change in circumstances making such individual in-
eligible for coverage as an unmarried dependent child, before
the end of the 60-day period beginning on the later of—
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(i) the date as of which such individual first ceases to
meet the requirements for being considered an unmarried
dependent child; or

(ii) the date such individual receives notice under
paragraph (1)(B)(ii);

except that if a parent fails to provide the notice required
under paragraph (1)(B)(i) in timely fashion, the 60-day period
under this subparagraph shall be based on the date under
clause (i), irrespective of whether or not any notice under para-
graph (1)(B)(ii) is provided.
(d)(1)(A) Except as provided in paragraphs (4) and (5), an indi-

vidual receiving continued coverage under this section shall be re-
quired to pay currently into the Employees Health Benefits Fund,
under arrangements satisfactory to the Office, an amount equal to
the sum of—

(i) the employee and agency contributions which would be
required in the case of an employee enrolled in the same
health benefits plan and level of benefits; and

(ii) an amount, determined under regulations prescribed by
the Office, necessary for administrative expenses, but not to
exceed 2 percent of the total amount under clause (i).
(B) Payments under this section to the Fund shall—

(i) in the case of an individual whose continued coverage
is based on such individual’s separation, be made through the
agency which last employed such individual; or

(ii) in the case of an individual whose continued coverage
is based on a change in circumstances referred to in subsection
(c)(2)(B), be made through—

(I) the Office, if, at the time coverage would (but for
this section) otherwise have been discontinued, the indi-
vidual was covered as the child of an annuitant; or

(II) if, at the time referred to in subclause (I), the indi-
vidual was covered as the child of an employee, the em-
ployee’s employing agency as of such time.

(2) If an individual elects to continue coverage under this sec-
tion before the end of the applicable period under subsection (c)(2),
but after such individual’s coverage under this chapter (including
any temporary extensions of coverage) expires, coverage shall be re-
stored retroactively, with appropriate contributions (determined in
accordance with paragraph (1), (4), or (5) as the case may be) and
claims (if any), to the same extent and effect as though no break
in coverage had occurred.

(3)(A) An individual making an election under subsection
(c)(2)(B) may, at such individual’s option, elect coverage either as
an individual or, if appropriate, for self and family.

(B) For the purpose of this paragraph, members of an individ-
ual’s family shall be determined in the same way as would apply
under this chapter in the case of an enrolled employee.

(C) Nothing in this paragraph shall be considered to limit an
individual making an election under subsection (c)(2)(A) to cov-
erage for self alone.

(4)(A) If the basis for continued coverage under this section is
an involuntary separation from a position, or a voluntary separa-
tion from a surplus position, in or under the Department of De-
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fense due to a reduction in force, or the Department of Energy due
to a reduction in force resulting from the establishment of the Na-
tional Nuclear Security Administration—

(i) the individual shall be liable for not more than the em-
ployee contributions referred to in paragraph (1)(A)(i); and

(ii) the agency which last employed the individual shall
pay the remaining portion of the amount required under para-
graph (1)(A).
(B) This paragraph shall apply with respect to any individual

whose continued coverage is based on a separation occurring on or
after the date of enactment of this paragraph and before—

(i) October 1, 2006; or
(ii) February 1, 2007, if specific notice of such separation

was given to such individual before October 1, 2006.
(C) For the purpose of this paragraph, ‘‘surplus position’’

means a position which is identified in pre-reduction-in-force plan-
ning as no longer required, and which is expected to be eliminated
under formal reduction-in-force procedures.

(5)(A) If the basis for continued coverage under this section is
an involuntary separation from a position in or under the Depart-
ment of Veterans Affairs due to a reduction in force or a title 38
staffing readjustment, or a voluntary or involuntary separation
from a Department of Energy position at a Department of Energy
facility at which the Secretary is carrying out a closure project se-
lected under section 3143 of the National Defense Authorization
Act for Fiscal Year 1997 (42 U.S.C. 7274n)—

(i) the individual shall be liable for not more than the em-
ployee contributions referred to in paragraph (1)(A)(i); and

(ii) the agency which last employed the individual shall
pay the remaining portion of the amount required under para-
graph (1)(A).
(B) This paragraph shall only apply with respect to individuals

whose continued coverage is based on a separation occurring on or
after the date of the enactment of this paragraph.

(e)(1) Continued coverage under this section may not extend
beyond—

(A) in the case of an individual whose continued coverage
is based on separation from service, the date which is 18
months after the effective date of the separation; or

(B) in the case of an individual whose continued coverage
is based on ceasing to meet the requirements for being consid-
ered an unmarried dependent child, the date which is 36
months after the date on which the individual first ceases to
meet those requirements, subject to paragraph (2).
(2) In the case of an individual who—

(A) ceases to meet the requirements for being considered
an unmarried dependent child;

(B) as of the day before so ceasing to meet the require-
ments referred to in subparagraph (A), was covered as the
child of a former employee receiving continued coverage under
this section based on the former employee’s separation from
service; and



887 Sec. 8905aCH. 89—HEALTH INSURANCE

(C) so ceases to meet the requirements referred to in sub-
paragraph (A) before the end of the 18-month period beginning
on the date of the former employee’s separation from service,

extended coverage under this section may not extend beyond the
date which is 36 months after the separation date referred to in
subparagraph (C).

(f)(1) The Office shall prescribe regulations under which, in ad-
dition to any individual otherwise eligible for continued coverage
under this section, and to the extent practicable, continued cov-
erage may also, upon appropriate written application, be afforded
under this section—

(A) to any individual who—
(i) if subparagraphs (A) and (C) of paragraph (10) of

section 8901 were disregarded, would be eligible to be con-
sidered a former spouse within the meaning of such para-
graph; but

(ii) would not, but for this subsection, be eligible to be
so considered; and
(B) to any individual whose coverage as a family member

would otherwise terminate as a result of a legal separation.
(2) The terms and conditions for coverage under the regula-

tions shall include—
(A) consistent with subsection (c), any necessary notifica-

tion provisions, and provisions under which an election period
of at least 60 days’ duration is afforded;

(B) terms and conditions identical to those under sub-
section (d), except that contributions to the Employees Health
Benefits Fund shall be made through such agency as the Office
by regulation prescribes;

(C) provisions relating to the termination of continued cov-
erage, except that continued coverage under this section may
not (subject to paragraph (3)) extend beyond the date which is
36 months after the date on which the qualifying event under
this subsection (the date of divorce, annulment, or legal sepa-
ration, as the case may be) occurs; and

(D) provisions designed to ensure that any coverage pursu-
ant to this subsection does not adversely affect any eligibility
for coverage which the individual involved might otherwise
have under this chapter (including as a result of any change
in personal circumstances) if this subsection had not been en-
acted.
(3) In the case of an individual—

(A) who becomes eligible for continued coverage under this
subsection based on a divorce, annulment, or legal separation
from a person who, as of the day before the date of the divorce,
annulment, or legal separation (as the case may be) was receiv-
ing continued coverage under this section for self and family
based on such person’s separation from service; and

(B) whose divorce, annulment, or legal separation (as the
case may be) occurs before the end of the 18-month period be-
ginning on the date of the separation from service referred to
in subparagraph (A),
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extended coverage under this section may not extend beyond the
date which is 36 months after the date of the separation from serv-
ice, as referred to in subparagraph (A).

§ 8906. Contributions
(a)(1) Not later than October 1 of each year, the Office of Per-

sonnel Management shall determine the weighted average of the
subscription charges that will be in effect during the following con-
tract year with respect to—

(A) enrollments under this chapter for self alone; and
(B) enrollments under this chapter for self and family.

(2) In determining each weighted average under paragraph (1),
the weight to be given to a particular subscription charge shall,
with respect to each plan (and option) to which it is to apply, be
commensurate with the number of enrollees enrolled in such plan
(and option) as of March 31 of the year in which the determination
is being made.

(3) For purposes of paragraph (2), the term ‘‘enrollee’’ means
any individual who, during the contract year for which the weight-
ed average is to be used under this section, will be eligible for a
Government contribution for health benefits.

(b)(1) Except as provided in paragraphs (2) and (3), the bi-
weekly Government contribution for health benefits for an em-
ployee or annuitant enrolled in a health benefits plan under this
chapter is adjusted to an amount equal to 72 percent of the weight-
ed average under subsection (a)(1) (A) or (B), as applicable. For an
employee, the adjustment begins on the first day of the employee’s
first pay period of each year. For an annuitant, the adjustment be-
gins on the first day of the first period of each year for which an
annuity payment is made.

(2) The biweekly Government contribution for an employee or
annuitant enrolled in a plan under this chapter shall not exceed 75
percent of the subscription charge.

(3) In the case of an employee who is occupying a position on
a part-time career employment basis (as defined in section 3401(2)
of this title), the biweekly Government contribution shall be equal
to the percentage which bears the same ratio to the percentage de-
termined under this subsection (without regard to this paragraph)
as the average number of hours of such employee’s regularly sched-
uled workweek bears to the average number of hours in the regu-
larly scheduled workweek of an employee serving in a comparable
position on a full-time career basis (as determined under regula-
tions prescribed by the Office).

(4) In the case of persons who are enrolled in a health benefits
plan as part of the demonstration project under section 1108 of
title 10, the Government contribution shall be subject to the limita-
tion set forth in subsection (i) of that section.

(c) There shall be withheld from the pay of each enrolled em-
ployee and (except as provided in subsection (i) of this section) the
annuity of each enrolled annuitant and there shall be contributed
by the Government, amounts, in the same ratio as the contribu-
tions of the employee or annuitant and the Government under sub-
section (b) of this section, which are necessary for the administra-
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1 So in original. The margin of this subparagraph probably should be set full measure.

tive costs and the reserves provided for by section 8909(b) of this
title.

(d) The amount necessary to pay the total charge for enroll-
ment, after the Government contribution is deducted, shall be with-
held from the pay of each enrolled employee and (except as pro-
vided in subsection (i) of this section) from the annuity of each en-
rolled annuitant. The withholding for an annuitant shall be the
same as that for an employee enrolled in the same health benefits
plan and level of benefits.

(e)(1)(A) An employee enrolled in a health benefits plan under
this chapter who is placed in a leave without pay status may have
his coverage and the coverage of members of his family continued
under the plan for not to exceed 1 year under regulations pre-
scribed by the Office.

(B) 1 During each pay period in which an enrollment con-
tinues under subparagraph (A)—

(i) employee and Government contributions required
by this section shall be paid on a current basis; and

(ii) if necessary, the head of the employing agency
shall approve advance payment, recoverable in the same
manner as under section 5524a(c), of a portion of basic pay
sufficient to pay current employee contributions.
(C) 1 Each agency shall establish procedures for accepting

direct payments of employee contributions for the purposes of
this paragraph.
(2) An employee who enters on approved leave without pay to

serve as a full-time officer or employee of an organization composed
primarily of employees as defined by section 8901 of this title,
within 60 days after entering on that leave without pay, may file
with his employing agency an election to continue his health bene-
fits enrollment and arrange to pay currently into the Employees
Health Benefits Fund, through his employing agency, both em-
ployee and agency contributions from the beginning of leave with-
out pay. The employing agency shall forward the enrollment
charges so paid to the Fund. If the employee does not so elect, his
enrollment will continue during nonpay status and end as provided
by paragraph (1) of this subsection and implementing regulations.

(3)(A) An employing agency may pay both the employee and
Government contributions, and any additional administrative ex-
penses otherwise chargeable to the employee, with respect to
health care coverage for an employee described in subparagraph
(B) and the family of such employee.

(B) An employee referred to in subparagraph (A) is an em-
ployee who—

(i) is enrolled in a health benefits plan under this chapter;
(ii) is a member of a reserve component of the armed

forces;
(iii) is called or ordered to active duty in support of a con-

tingency operation (as defined in section 101(a)(13) of title 10);
(iv) is placed on leave without pay or separated from serv-

ice to perform active duty; and
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(v) serves on active duty for a period of more than 30 con-
secutive days.
(C) Notwithstanding the one-year limitation on coverage de-

scribed in paragraph (1)(A), payment may be made under this
paragraph for a period not to exceed 18 months.

(f) The Government contribution, and any additional payments
under subsection (e)(3)(A), for health benefits for an employee shall
be paid—

(1) in the case of employees generally, from the appropria-
tion or fund which is used to pay the employee;

(2) in the case of an elected official, from an appropriation
or fund available for payment of other salaries of the same of-
fice or establishment;

(3) in the case of an employee of the legislative branch who
is paid by the Chief Administrative Officer of the House of
Representatives, from the applicable accounts of the House of
Representatives; and

(4) in the case of an employee in a leave without pay sta-
tus, from the appropriation or fund which would be used to pay
the employee if he were in a pay status.
(g)(1) Except as provided in paragraphs (2) and (3), the Gov-

ernment contributions authorized by this section for health benefits
for an annuitant shall be paid from annual appropriations which
are authorized to be made for that purpose and which may be
made available until expended.

(2)(A) The Government contributions authorized by this section
for health benefits for an individual who first becomes an annu-
itant by reason of retirement from employment with the United
States Postal Service on or after July 1, 1971, or for a survivor of
such an individual or of an individual who died on or after July 1,
1971, while employed by the United States Postal Service, shall be
paid by the United States Postal Service.

(B) In determining any amount for which the Postal Service is
liable under this paragraph, the amount of the liability shall be
prorated to reflect only that portion of total service which is attrib-
utable to civilian service performed (by the former postal employee
or by the deceased individual referred to in subparagraph (A), as
the case may be) after June 30, 1971, as estimated by the Office
of Personnel Management.

(3) The Government contribution for persons enrolled in a
health benefits plan as part of the demonstration project under sec-
tion 1108 of title 10 shall be paid as provided in subsection (i) of
that section.

(h) The Office shall provide for conversion of biweekly rates of
contribution specified by this section to rates for employees and an-
nuitants paid on other than a biweekly basis, and for this purpose
may provide for the adjustment of the converted rate to the nearest
cent.

(i) An annuitant whose annuity is insufficient to cover the
withholdings required for enrollment in a particular health benefits
plan may enroll (or remain enrolled) in such plan, notwithstanding
any other provision of this section, if the annuitant elects, under
conditions prescribed by regulations of the Office, to pay currently
into the Employees Health Benefits Fund, through the retirement
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system that administers the annuitant’s health benefits enroll-
ment, an amount equal to the withholdings that would otherwise
be required under this section.

§ 8906a. Temporary employees
(a)(1) The Office of Personnel Management shall prescribe reg-

ulations to provide for offering health benefits plans to temporary
employees (who meet the requirements of paragraph (2)) under the
provisions of this chapter.

(2) To be eligible to participate in a health benefits plan offered
under this section a temporary employee shall have completed 1
year of current continuous employment, excluding any break in
service of 5 days or less.

(b) Notwithstanding the provisions of section 8906—
(1) any temporary employee enrolled in a health benefits

plan under this section shall have an amount withheld from
the pay of such employee, as determined by the Office of Per-
sonnel Management, equal to—

(A) the amount withheld from the pay of an employee
under the provisions of section 8906; and

(B) the amount of the Government contribution for an
employee under section 8906; and
(2) the employing agency of any such temporary employee

shall not pay the Government contribution under the provi-
sions of section 8906.

§ 8907. Information to individuals eligible to enroll
(a) The Office of Personnel Management shall make available

to each individual eligible to enroll in a health benefits plan under
this chapter such information, in a form acceptable to the Office
after consultation with the carrier, as may be necessary to enable
the individual to exercise an informed choice among the types of
plans described by sections 8903 and 8903a of this title.

(b) Each enrollee in a health benefits plan shall be issued an
appropriate document setting forth or summarizing the—

(1) services or benefits, including maximums, limitations,
and exclusions, to which the enrollee or the enrollee and any
eligible family members are entitled thereunder;

(2) procedure for obtaining benefits; and
(3) principal provisions of the plan affecting the enrollee

and any eligible family members.

§ 8908. Coverage of restored employees and survivor or dis-
ability annuitants

(a) An employee enrolled in a health benefits plan under this
chapter who is removed or suspended without pay and later rein-
stated or restored to duty on the ground that the removal or sus-
pension was unjustified or unwarranted may, at his option, enroll
as a new employee or have his coverage restored, with appropriate
adjustments made in contributions and claims, to the same extent
and effect as though the removal or suspension had not taken
place.

(b) A surviving spouse whose survivor annuity under this title
was terminated because of remarriage and is later restored may,
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under such regulations as the Office of Personnel Management
may prescribe, enroll in a health benefits plan described by section
8903 or 8903a of this title if such spouse was covered by any such
plan immediately before such annuity was terminated.

(c) A disability annuitant whose disability annuity under sec-
tion 8337 of this title was terminated and is later restored under
the second or third sentence of subsection (e) of such section may,
under regulations prescribed by the Office, enroll in a health bene-
fits plan described by section 8903 or 8903a of this title if such an-
nuitant was covered by any such plan immediately before such an-
nuity was terminated.

(d) A surviving child whose survivor annuity under section
8341(e) or 8443(b) was terminated and is later restored under para-
graph (4) of section 8341(e) or the last sentence of section 8443(b)
may, under regulations prescribed by the Office, enroll in a health
benefits plan described by section 8903 or 8903a if such surviving
child was covered by any such plan immediately before such annu-
ity was terminated.

§ 8909. Employees Health Benefits Fund
(a) There is in the Treasury of the United States an Employees

Health Benefits Fund which is administered by the Office of Per-
sonnel Management. The contributions of enrollees and the Gov-
ernment described by section 8906 of this title shall be paid into
the Fund. The Fund is available—

(1) without fiscal year limitation for all payments to ap-
proved health benefits plans; and

(2) to pay expenses for administering this chapter within
the limitations that may be specified annually by Congress.

Payments from the Fund to a plan participating in a letter-of-credit
arrangement under this chapter shall, in connection with any pay-
ment or reimbursement to be made by such plan for a health serv-
ice or supply, be made, to the maximum extent practicable, on a
checks-presented basis (as defined under regulations of the Depart-
ment of the Treasury).

(b) Portions of the contributions made by enrollees and the
Government shall be regularly set aside in the Fund as follows:

(1) A percentage, not to exceed 1 percent of all contribu-
tions, determined by the Office to be reasonably adequate to
pay the administrative expenses made available by subsection
(a) of this section.

(2) For each health benefits plan, a percentage, not to ex-
ceed 3 percent of the contributions toward the plan, deter-
mined by the Office to be reasonably adequate to provide a
contingency reserve.

The Office, from time to time and in amounts it considers appro-
priate, may transfer unused funds for administrative expenses to
the contingency reserves of the plans then under contract with the
Office. When funds are so transferred, each contingency reserve
shall be credited in proportion to the total amount of the subscrip-
tion charges paid and accrued to the plan for the contract term im-
mediately before the contract term in which the transfer is made.
The income derived from dividends, rate adjustments, or other re-
funds made by a plan shall be credited to its contingency reserve.
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The contingency reserves may be used to defray increases in future
rates, or may be applied to reduce the contributions of enrollees
and the Government to, or to increase the benefits provided by, the
plan from which the reserves are derived, as the Office from time
to time shall determine.

(c) The Secretary of the Treasury may invest and reinvest any
of the money in the Fund in interest-bearing obligations of the
United States, and may sell these obligations for the purposes of
the Fund. The interest on and the proceeds from the sale of these
obligations become a part of the Fund.

(d) When the assets, liabilities, and membership of employee
organizations sponsoring or underwriting plans approved under
section 8903(3) or 8903a of this title are merged, the assets (includ-
ing contingency reserves) and liabilities of the plans sponsored or
underwritten by the merged organizations shall be transferred at
the beginning of the contract term next following the date of the
merger to the plan sponsored or underwritten by the successor or-
ganization. Each employee, annuitant, former spouse, or person
having continued coverage under section 8905a of this title affected
by a merger shall be transferred to the plan sponsored or under-
written by the successor organization unless he enrolls in another
plan under this chapter. If the successor organization is an organi-
zation described in section 8901(8)(B) of this title, any employee,
annuitant, former spouse, or person having continued coverage
under section 8905a of this title so transferred may not remain en-
rolled in the plan after the end of the contract term in which the
merger occurs unless that individual is a full member of such orga-
nization (as determined under section 8903a(d) of this title).

(e)(1) Except as provided by subsection (d) of this section, when
a plan described by section 8903(3) or (4) or 8903a of this title is
discontinued under this chapter, the contingency reserve of that
plan shall be credited to the contingency reserves of the plans con-
tinuing under this chapter for the contract term following that in
which termination occurs, each reserve to be credited in proportion
to the amount of the subscription charges paid and accrued to the
plan for the year of termination.

(2) Any crediting required under paragraph (1) pursuant to the
discontinuation of any plan under this chapter shall be completed
by the end of the second contract year beginning after such plan
is so discontinued.

(3) The Office shall prescribe regulations in accordance with
which this subsection shall be applied in the case of any plan
which is discontinued before being credited with the full amount to
which it would otherwise be entitled based on the discontinuation
of any other plan.

(f)(1) No tax, fee, or other monetary payment may be imposed,
directly or indirectly, on a carrier or an underwriting or plan ad-
ministration subcontractor of an approved health benefits plan by
any State, the District of Columbia, or the Commonwealth of Puer-
to Rico, or by any political subdivision or other governmental au-
thority thereof, with respect to any payment made from the Fund.

(2) Paragraph (1) shall not be construed to exempt any carrier
or underwriting or plan administration subcontractor of an ap-
proved health benefits plan from the imposition, payment, or collec-



894Sec. 8910 CH. 89—HEALTH INSURANCE

tion of a tax, fee, or other monetary payment on the net income or
profit accruing to or realized by such carrier or underwriting or
plan administration subcontractor from business conducted under
this chapter, if that tax, fee, or payment is applicable to a broad
range of business activity.

(g) The fund described in subsection (a) is available to pay
costs that the Office incurs for activities associated with implemen-
tation of the demonstration project under section 1108 of title 10.

§ 8910. Studies, reports, and audits
(a) The Office of Personnel Management shall make a con-

tinuing study of the operation and administration of this chapter,
including surveys and reports on health benefits plans available to
employees and on the experience of the plans.

(b) Each contract entered into under section 8902 of this title
shall contain provisions requiring carriers to—

(1) furnish such reasonable reports as the Office deter-
mines to be necessary to enable it to carry out its functions
under this chapter; and

(2) permit the Office and representatives of the General
Accounting Office to examine records of the carriers as may be
necessary to carry out the purposes of this chapter.
(c) Each Government agency shall keep such records, make

such certifications, and furnish the Office with such information
and reports as may be necessary to enable the Office to carry out
its functions under this chapter.

(d) The Office, in consultation with the Department of Health
and Human Services, shall develop and implement a system
through which the carrier for an approved health benefits plan de-
scribed by section 8903 or 8903a will be able to identify those an-
nuitants or other individuals covered by such plan who are entitled
to benefits under part A or B of title XVIII of the Social Security
Act in order to ensure that payments under coordination of benefits
with Medicare do not exceed the statutory maximums which physi-
cians may charge Medicare enrollees.

§ 8911. Advisory committee
The Director of the Office of Personnel Management shall ap-

point a committee composed of five members, who serve without
pay, to advise the Office regarding matters of concern to employees
under this chapter. Each member of the committee shall be an em-
ployee enrolled under this chapter or an elected official of an em-
ployee organization.

§ 8912. Jurisdiction of courts
The district courts of the United States have original jurisdic-

tion, concurrent with the United States Claims Court, of a civil ac-
tion or claim against the United States founded on this chapter.

§ 8913. Regulations
(a) The Office of Personnel Management may prescribe regula-

tions necessary to carry out this chapter.
(b) The regulations of the Office may prescribe the time at

which and the manner and conditions under which an employee is
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eligible to enroll in an approved health benefits plan described in
section 8903 or 8903a of this title. The regulations may exclude an
employee on the basis of the nature and type of his employment
or conditions pertaining to it, such as short-term appointment, sea-
sonal or intermittent employment, and employment of like nature.
The Office may not exclude—

(1) an employee or group of employees solely on the basis
of the hazardous nature of employment;

(2) a teacher in the employ of the Board of Education of
the District of Columbia, whose pay is fixed by section 1501 of
title 31, District of Columbia Code, on the basis of the fact that
the teacher is serving under a temporary appointment if the
teacher has been so employed by the Board for a period or peri-
ods totaling not less than two school years;

(3) an employee who is occupying a position on a part-time
career employment basis (as defined in section 3401(2) of this
title); or

(4) an employee who is employed on a temporary basis and
is eligible under section 8906a(a).
(c) The regulations of the Office shall provide for the beginning

and ending dates of coverage of employees, annuitants, members of
their families, and former spouses under health benefit plans. The
regulations may permit the coverage to continue, exclusive of the
temporary extension of coverage described by section 8902(g) of this
title, until the end of the pay period in which an employee is sepa-
rated from the service, or until the end of the month in which an
annuitant or former spouse ceases to be entitled to annuity, and in
case of the death of an employee or annuitant, may permit a tem-
porary extension of the coverage of members of his family for not
to exceed 90 days.

(d) The Secretary of Agriculture shall prescribe regulations to
effect the application and operation of this chapter to an individual
named by section 8901(1) (H) of this title.

§ 8914. Effect of other statutes
Any provision of law outside of this chapter which provides

coverage or any other benefit under this chapter to any individuals
who (based on their being employed by an entity other than the
Government) would not otherwise be eligible for any such coverage
or benefit shall not apply with respect to any individual appointed,
transferred, or otherwise commencing that type of employment on
or after October 1, 1988.
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§ 9001. Definitions
For purposes of this chapter:

(1) EMPLOYEE.—The term ‘‘employee’’ means—
(A) an employee as defined by section 8901(1);
(B) an individual described in section 2105(e);
(C) an individual employed by the Tennessee Valley

Authority; and
(D) an employee of a nonappropriated fund instrumen-

tality of the Department of Defense described in section
2105(c),

but does not include an individual employed by the govern-
ment of the District of Columbia (other than an employee of
the District of Columbia Courts).

(2) ANNUITANT.—The term ‘‘annuitant’’ means—
(A) any individual who would satisfy the requirements

of paragraph (3) of section 8901 if, for purposes of such
paragraph, the term ‘‘employee’’ were considered to have
the meaning given to it under paragraph (1) of this sub-
section; and

(B) any individual who—
(i) satisfies all requirements for title to an annuity

under subchapter III of chapter 83, chapter 84, or any
other retirement system for employees of the Govern-
ment (whether based on the service of such individual
or otherwise), and files application therefor;

(ii) is at least 18 years of age; and
(iii) would not (but for this subparagraph) other-

wise satisfy the requirements of this paragraph.
(3) MEMBER OF THE UNIFORMED SERVICES.—The term

‘‘member of the uniformed services’’ means a member of the
uniformed services, other than a retired member of the uni-
formed services, who is—

(A) on active duty or full-time National Guard duty for
a period of more than 30 days; or

(B) a member of the Selected Reserve.
(4) RETIRED MEMBER OF THE UNIFORMED SERVICES.—The

term ‘‘retired member of the uniformed services’’ means a
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member or former member of the uniformed services entitled
to retired or retainer pay, including a member or former mem-
ber retired under chapter 1223 of title 10 who has attained the
age of 60 and who satisfies such eligibility requirements as the
Office of Personnel Management prescribes under section 9008.

(5) QUALIFIED RELATIVE.—The term ‘‘qualified relative’’
means each of the following:

(A) The spouse of an individual described in paragraph
(1), (2), (3), or (4).

(B) A parent, stepparent, or parent-in-law of an indi-
vidual described in paragraph (1) or (3).

(C) A child (including an adopted child, a stepchild, or,
to the extent the Office of Personnel Management by regu-
lation provides, a foster child) of an individual described in
paragraph (1), (2), (3), or (4), if such child is at least 18
years of age.

(D) An individual having such other relationship to an
individual described in paragraph (1), (2), (3), or (4) as the
Office may by regulation prescribe.
(6) ELIGIBLE INDIVIDUAL.—The term ‘‘eligible individual’’

refers to an individual described in paragraph (1), (2), (3), (4),
or (5).

(7) QUALIFIED CARRIER.—The term ‘‘qualified carrier’’
means an insurance company (or consortium of insurance com-
panies) that is licensed to issue long-term care insurance in all
States, taking any subsidiaries of such a company into account
(and, in the case of a consortium, considering the member com-
panies and any subsidiaries thereof, collectively).

(8) STATE.—The term ‘‘State’’ includes the District of Co-
lumbia.

(9) QUALIFIED LONG-TERM CARE INSURANCE CONTRACT.—
The term ‘‘qualified long-term care insurance contract’’ has the
meaning given such term by section 7702B of the Internal Rev-
enue Code of 1986.

(10) APPROPRIATE SECRETARY.—The term ‘‘appropriate Sec-
retary’’ means—

(A) except as otherwise provided in this paragraph,
the Secretary of Defense;

(B) with respect to the Coast Guard when it is not op-
erating as a service of the Navy, the Secretary of Trans-
portation;

(C) with respect to the commissioned corps of the Na-
tional Oceanic and Atmospheric Administration, the Sec-
retary of Commerce; and

(D) with respect to the commissioned corps of the Pub-
lic Health Service, the Secretary of Health and Human
Services.

§ 9002. Availability of insurance
(a) IN GENERAL.—The Office of Personnel Management shall

establish and, in consultation with the appropriate Secretaries, ad-
minister a program through which an individual described in para-
graph (1), (2), (3), (4), or (5) of section 9001 may obtain long-term
care insurance coverage under this chapter for such individual.
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(b) DISCRETIONARY AUTHORITY REGARDING NONAPPROPRIATED
FUND INSTRUMENTALITIES.—The Secretary of Defense may deter-
mine that a nonappropriated fund instrumentality of the Depart-
ment of Defense is covered under this chapter or is covered under
an alternative long-term care insurance program.

(c) GENERAL REQUIREMENTS.—Long-term care insurance may
not be offered under this chapter unless—

(1) the only coverage provided is under qualified long-term
care insurance contracts; and

(2) each insurance contract under which any such coverage
is provided is issued by a qualified carrier.
(d) DOCUMENTATION REQUIREMENT.—As a condition for obtain-

ing long-term care insurance coverage under this chapter based on
one’s status as a qualified relative, an applicant shall provide docu-
mentation to demonstrate the relationship, as prescribed by the Of-
fice.

(e) UNDERWRITING STANDARDS.—
(1) DISQUALIFYING CONDITION.—Nothing in this chapter

shall be considered to require that long-term care insurance
coverage be made available in the case of any individual who
would be eligible for benefits immediately.

(2) SPOUSAL PARITY.—For the purpose of underwriting
standards, a spouse of an individual described in paragraph
(1), (2), (3), or (4) of section 9001 shall, as nearly as prac-
ticable, be treated like that individual.

(3) GUARANTEED ISSUE.—Nothing in this chapter shall be
considered to require that long-term care insurance coverage
be guaranteed to an eligible individual.

(4) REQUIREMENT THAT CONTRACT BE FULLY INSURED.—In
addition to the requirements otherwise applicable under sec-
tion 9001(9), in order to be considered a qualified long-term
care insurance contract for purposes of this chapter, a contract
must be fully insured, whether through reinsurance with other
companies or otherwise.

(5) HIGHER STANDARDS ALLOWABLE.—Nothing in this chap-
ter shall, in the case of an individual applying for long-term
care insurance coverage under this chapter after the expiration
of such individual’s first opportunity to enroll, preclude the ap-
plication of underwriting standards more stringent than those
that would have applied if that opportunity had not yet ex-
pired.
(f) GUARANTEED RENEWABILITY.—The benefits and coverage

made available to eligible individuals under any insurance contract
under this chapter shall be guaranteed renewable (as defined by
section 7A(2) of the model regulations described in section
7702B(g)(2) of the Internal Revenue Code of 1986), including the
right to have insurance remain in effect so long as premiums con-
tinue to be timely made. However, the authority to revise pre-
miums under this chapter shall be available only on a class basis
and only to the extent otherwise allowable under section 9003(b).

§ 9003. Contracting authority
(a) IN GENERAL.—The Office of Personnel Management shall,

without regard to section 5 of title 41 or any other statute requir-
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ing competitive bidding, contract with one or more qualified car-
riers for a policy or policies of long-term care insurance. The Office
shall ensure that each resulting contract (hereafter in this chapter
referred to as a ‘‘master contract’’) is awarded on the basis of con-
tractor qualifications, price, and reasonable competition.

(b) TERMS AND CONDITIONS.—
(1) IN GENERAL.—Each master contract under this chapter

shall contain—
(A) a detailed statement of the benefits offered (includ-

ing any maximums, limitations, exclusions, and other defi-
nitions of benefits);

(B) the premiums charged (including any limitations
or other conditions on their subsequent adjustment);

(C) the terms of the enrollment period; and
(D) such other terms and conditions as may be mutu-

ally agreed to by the Office and the carrier involved, con-
sistent with the requirements of this chapter.
(2) PREMIUMS.—Premiums charged under each master con-

tract entered into under this section shall reasonably and equi-
tably reflect the cost of the benefits provided, as determined by
the Office. The premiums shall not be adjusted during the
term of the contract unless mutually agreed to by the Office
and the carrier.

(3) NONRENEWABILITY.—Master contracts under this chap-
ter may not be made automatically renewable.
(c) PAYMENT OF REQUIRED BENEFITS; DISPUTE RESOLUTION.—

(1) IN GENERAL.—Each master contract under this chapter
shall require the carrier to agree—

(A) to provide payments or benefits to an eligible indi-
vidual if such individual is entitled thereto under the
terms of the contract; and

(B) with respect to disputes regarding claims for pay-
ments or benefits under the terms of the contract—

(i) to establish internal procedures designed to ex-
peditiously resolve such disputes; and

(ii) to establish, for disputes not resolved through
procedures under clause (i), procedures for one or more
alternative means of dispute resolution involving inde-
pendent third-party review under appropriate cir-
cumstances by entities mutually acceptable to the Of-
fice and the carrier.

(2) ELIGIBILITY.—A carrier’s determination as to whether
or not a particular individual is eligible to obtain long-term
care insurance coverage under this chapter shall be subject to
review only to the extent and in the manner provided in the
applicable master contract.

(3) OTHER CLAIMS.—For purposes of applying the Contract
Disputes Act of 1978 to disputes arising under this chapter be-
tween a carrier and the Office—

(A) the agency board having jurisdiction to decide an
appeal relative to such a dispute shall be such board of
contract appeals as the Director of the Office of Personnel
Management shall specify in writing (after appropriate ar-
rangements, as described in section 8(c) of such Act); and
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(B) the district courts of the United States shall have
original jurisdiction, concurrent with the United States
Court of Federal Claims, of any action described in section
10(a)(1) of such Act relative to such a dispute.
(4) RULE OF CONSTRUCTION.—Nothing in this chapter shall

be considered to grant authority for the Office or a third-party
reviewer to change the terms of any contract under this chap-
ter.
(d) DURATION.—

(1) IN GENERAL.—Each master contract under this chapter
shall be for a term of 7 years, unless terminated earlier by the
Office in accordance with the terms of such contract. However,
the rights and responsibilities of the enrolled individual, the
insurer, and the Office (or duly designated third-party adminis-
trator) under such contract shall continue with respect to such
individual until the termination of coverage of the enrolled in-
dividual or the effective date of a successor contract thereto.

(2) EXCEPTION.—
(A) SHORTER DURATION.—In the case of a master con-

tract entered into before the end of the period described in
subparagraph (B), paragraph (1) shall be applied by sub-
stituting ‘‘ending on the last day of the 7-year period de-
scribed in paragraph (2)(B)’’ for ‘‘of 7 years’’.

(B) DEFINITION.—The period described in this sub-
paragraph is the 7-year period beginning on the earliest
date as of which any long-term care insurance coverage
under this chapter becomes effective.
(3) CONGRESSIONAL NOTIFICATION.—No later than 180 days

after receiving the second report required under section
9006(c), the President (or his designee) shall submit to the
Committees on Government Reform and on Armed Services of
the House of Representatives and the Committees on Govern-
mental Affairs and on Armed Services of the Senate, a written
recommendation as to whether the program under this chapter
should be continued without modification, terminated, or re-
structured. During the 180-day period following the date on
which the President (or his designee) submits the recommenda-
tion required under the preceding sentence, the Office of Per-
sonnel Management may not take any steps to rebid or other-
wise contract for any coverage to be available at any time fol-
lowing the expiration of the 7-year period described in para-
graph (2)(B).

(4) FULL PORTABILITY.—Each master contract under this
chapter shall include such provisions as may be necessary to
ensure that, once an individual becomes duly enrolled, long-
term care insurance coverage obtained by such individual pur-
suant to that enrollment shall not be terminated due to any
change in status (such as separation from Government service
or the uniformed services) or ceasing to meet the requirements
for being considered a qualified relative (whether as a result
of dissolution of marriage or otherwise).
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§ 9004. Financing
(a) IN GENERAL.—Each eligible individual obtaining long-term

care insurance coverage under this chapter shall be responsible for
100 percent of the premiums for such coverage.

(b) WITHHOLDINGS.—
(1) IN GENERAL.—The amount necessary to pay the pre-

miums for enrollment may—
(A) in the case of an employee, be withheld from the

pay of such employee;
(B) in the case of an annuitant, be withheld from the

annuity of such annuitant;
(C) in the case of a member of the uniformed services

described in section 9001(3), be withheld from the pay of
such member; and

(D) in the case of a retired member of the uniformed
services described in section 9001(4), be withheld from the
retired pay or retainer pay payable to such member.
(2) VOLUNTARY WITHHOLDINGS FOR QUALIFIED RELATIVES.—

Withholdings to pay the premiums for enrollment of a qualified
relative may, upon election of the appropriate eligible indi-
vidual (described in section 9001(1)–(4)), be withheld under
paragraph (1) to the same extent and in the same manner as
if enrollment were for such individual.
(c) DIRECT PAYMENTS.—All amounts withheld under this sec-

tion shall be paid directly to the carrier.
(d) OTHER FORMS OF PAYMENT.—Any enrollee who does not

elect to have premiums withheld under subsection (b) or whose
pay, annuity, or retired or retainer pay (as referred to in subsection
(b)(1)) is insufficient to cover the withholding required for enroll-
ment (or who is not receiving any regular amounts from the Gov-
ernment, as referred to in subsection (b)(1), from which any such
withholdings may be made, and whose premiums are not otherwise
being provided for under subsection (b)(2)) shall pay an amount
equal to the full amount of those charges directly to the carrier.

(e) SEPARATE ACCOUNTING REQUIREMENT.—Each carrier par-
ticipating under this chapter shall maintain records that permit it
to account for all amounts received under this chapter (including
investment earnings on those amounts) separate and apart from all
other funds.

(f ) REIMBURSEMENTS.—
(1) REASONABLE INITIAL COSTS.—

(A) IN GENERAL.—The Employees’ Life Insurance Fund
is available, without fiscal year limitation, for reasonable
expenses incurred by the Office of Personnel Management
in administering this chapter before the start of the 7-year
period described in section 9003(d)(2)(B), including reason-
able implementation costs.

(B) REIMBURSEMENT REQUIREMENT.—Such Fund shall
be reimbursed, before the end of the first year of that 7-
year period, for all amounts obligated or expended under
subparagraph (A) (including lost investment income). Such
reimbursement shall be made by carriers, on a pro rata
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basis, in accordance with appropriate provisions which
shall be included in master contracts under this chapter.
(2) SUBSEQUENT COSTS.—

(A) IN GENERAL.—There is hereby established in the
Employees’ Life Insurance Fund a Long-Term Care Ad-
ministrative Account, which shall be available to the Of-
fice, without fiscal year limitation, to defray reasonable ex-
penses incurred by the Office in administering this chapter
after the start of the 7-year period described in section
9003(d)(2)(B).

(B) REIMBURSEMENT REQUIREMENT.—Each master con-
tract under this chapter shall include appropriate provi-
sions under which the carrier involved shall, during each
year, make such periodic contributions to the Long-Term
Care Administrative Account as necessary to ensure that
the reasonable anticipated expenses of the Office in admin-
istering this chapter during such year (adjusted to rec-
oncile for any earlier overestimates or underestimates
under this subparagraph) are defrayed.

§ 9005. Preemption
(a) CONTRACTUAL PROVISIONS.—The terms of any contract

under this chapter which relate to the nature, provision, or extent
of coverage or benefits (including payments with respect to bene-
fits) shall supersede and preempt any State or local law, or any
regulation issued thereunder, which relates to long-term care in-
surance or contracts.

(b) PREMIUMS.—
(1) IN GENERAL.—No tax, fee, or other monetary payment

may be imposed or collected, directly or indirectly, by any
State, the District of Columbia, or the Commonwealth of Puer-
to Rico, or by any political subdivision or other governmental
authority thereof, on, or with respect to, any premium paid for
an insurance policy under this chapter.

(2) RULE OF CONSTRUCTION.—Paragraph (1) shall not be
construed to exempt any company or other entity issuing a pol-
icy of insurance under this chapter from the imposition, pay-
ment, or collection of a tax, fee, or other monetary payment on
the net income or profit accruing to or realized by such entity
from business conducted under this chapter, if that tax, fee, or
payment is applicable to a broad range of business activity.

§ 9006. Studies, reports, and audits
(a) PROVISIONS RELATING TO CARRIERS.—Each master contract

under this chapter shall contain provisions requiring the carrier—
(1) to furnish such reasonable reports as the Office of Per-

sonnel Management determines to be necessary to enable it to
carry out its functions under this chapter; and

(2) to permit the Office and representatives of the General
Accounting Office to examine such records of the carrier as
may be necessary to carry out the purposes of this chapter.
(b) PROVISIONS RELATING TO FEDERAL AGENCIES.—Each Fed-

eral agency shall keep such records, make such certifications, and
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furnish the Office, the carrier, or both, with such information and
reports as the Office may require.

(c) REPORTS BY THE GENERAL ACCOUNTING OFFICE.—The Gen-
eral Accounting Office shall prepare and submit to the President,
the Office of Personnel Management, and each House of Congress,
before the end of the third and fifth years during which the pro-
gram under this chapter is in effect, a written report evaluating
such program. Each such report shall include an analysis of the
competitiveness of the program, as compared to both group and in-
dividual coverage generally available to individuals in the private
insurance market. The Office shall cooperate with the General Ac-
counting Office to provide periodic evaluations of the program.

§ 9007. Jurisdiction of courts
The district courts of the United States have original jurisdic-

tion of a civil action or claim described in paragraph (1) or (2) of
section 9003(c), after such administrative remedies as required
under such paragraph (1) or (2) (as applicable) have been ex-
hausted, but only to the extent judicial review is not precluded by
any dispute resolution or other remedy under this chapter.

§ 9008. Administrative functions
(a) IN GENERAL.—The Office of Personnel Management shall

prescribe regulations necessary to carry out this chapter.
(b) ENROLLMENT PERIODS.—The Office shall provide for peri-

odic coordinated enrollment, promotion, and education efforts in
consultation with the carriers.

(c) CONSULTATION.—Any regulations necessary to effect the ap-
plication and operation of this chapter with respect to an eligible
individual described in paragraph (3) or (4) of section 9001, or a
qualified relative thereof, shall be prescribed by the Office in con-
sultation with the appropriate Secretary.

(d) INFORMED DECISIONMAKING.—The Office shall ensure that
each eligible individual applying for long-term care insurance
under this chapter is furnished the information necessary to enable
that individual to evaluate the advantages and disadvantages of
obtaining long-term care insurance under this chapter, including
the following:

(1) The principal long-term care benefits and coverage
available under this chapter, and how those benefits and cov-
erage compare to the range of long-term care benefits and cov-
erage otherwise generally available.

(2) Representative examples of the cost of long-term care,
and the sufficiency of the benefits available under this chapter
relative to those costs. The information under this paragraph
shall also include—

(A) the projected effect of inflation on the value of
those benefits; and

(B) a comparison of the inflation-adjusted value of
those benefits to the projected future costs of long-term
care.
(3) Any rights individuals under this chapter may have to

cancel coverage, and to receive a total or partial refund of pre-
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miums. The information under this paragraph shall also
include—

(A) the projected number or percentage of individuals
likely to fail to maintain their coverage (determined based
on lapse rates experienced under similar group long-term
care insurance programs and, when available, this chap-
ter); and

(B)(i) a summary description of how and when pre-
miums for long-term care insurance under this chapter
may be raised;

(ii) the premium history during the last 10 years for
each qualified carrier offering long-term care insurance
under this chapter; and

(iii) if cost increases are anticipated, the projected pre-
miums for a typical insured individual at various ages.
(4) The advantages and disadvantages of long-term care

insurance generally, relative to other means of accumulating or
otherwise acquiring the assets that may be needed to meet the
costs of long-term care, such as through tax-qualified retire-
ment programs or other investment vehicles.

§ 9009. Cost accounting standards
The cost accounting standards issued pursuant to section 26(f )

of the Office of Federal Procurement Policy Act (41 U.S.C. 422(f ))
shall not apply with respect to a long-term care insurance contract
under this chapter.
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Subpart H—Access to Criminal History Record
Information

CHAPTER 91—ACCESS TO CRIMINAL HISTORY RECORDS
FOR NATIONAL SECURITY AND OTHER PURPOSES

Sec.
9101. Access to criminal history records for national security and other purposes.

§ 9101. Access to criminal history records for national secu-
rity and other purposes

(a) As used in this section:
(1) The term ‘‘criminal justice agency’’ means (A) any Fed-

eral, State, or local court, and (B) any Federal, State, or local
agency, or any subunit thereof, which performs the administra-
tion of criminal justice pursuant to a statute or Executive
order, and which allocates a substantial part of its annual
budget to the administration of criminal justice.

(2) The term ‘‘criminal history record information’’ means
information collected by criminal justice agencies on individ-
uals consisting of identifiable descriptions and notations of ar-
rests, indictments, informations, or other formal criminal
charges, and any disposition arising therefrom, sentencing, cor-
rection supervision, and release. The term does not include
identification information such as fingerprint records to the ex-
tent that such information does not indicate involvement of the
individual in the criminal justice system. The term does not in-
clude those records of a State or locality sealed pursuant to law
from access by State and local criminal justice agencies of that
State or locality.

(3) The term ‘‘classified information’’ means information or
material designated pursuant to the provisions of a statute or
Executive order as requiring protection against unauthorized
disclosure for reasons of national security.

(4) The term ‘‘State’’ means any of the several States, the
District of Columbia, the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana Islands, Guam, the
Virgin Islands, American Samoa, and any other territory or
possession of the United States.

(5) The term ‘‘local’’ and ‘‘locality’’ means any local govern-
ment authority or agency or component thereof within a State
having jurisdiction over matters at a county, municipal, or
other local government level.

(6) The term ‘‘covered agency’’ means any of the following:
(A) The Department of Defense.
(B) The Department of State.
(C) The Department of Transportation.
(D) The Office of Personnel Management.
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(E) The Central Intelligence Agency.
(F) The Federal Bureau of Investigation.

(b)(1) Upon request by the head of a covered agency, criminal
justice agencies shall make available criminal history record infor-
mation regarding individuals under investigation by that covered
agency for the purpose of determining eligibility for any of the fol-
lowing:

(A) Access to classified information.
(B) Assignment to or retention in sensitive national secu-

rity duties.
(C) Acceptance or retention in the armed forces.
(D) Appointment, retention, or assignment to a position of

public trust or a critical or sensitive position while either em-
ployed by the Government or performing a Government con-
tract.
(2) Such a request to a State central criminal history record re-

pository shall be accompanied by the fingerprints of the individual
who is the subject of the request if required by State law and if
the repository uses the fingerprints in an automated fingerprint
identification system.

(3) Fees, if any, charged for providing criminal history record
information pursuant to this subsection shall not exceed the rea-
sonable cost of providing such information.

(4) This subsection shall apply notwithstanding any other pro-
vision of law or regulation of any State or of any locality within a
State, or any other law of the United States.

(c) A covered agency shall not obtain criminal history record
information pursuant to this section unless it has received written
consent from the individual under investigation for the release of
such information for the purposes set forth in paragraph 1 (b)(1).

(d) Criminal history record information received under this sec-
tion shall be disclosed or used only for the purposes set forth in
paragraph 1 (b)(1) or for national security or criminal justice pur-
poses authorized by law, and such information shall be made avail-
able to the individual who is the subject of such information upon
request.

(e)(1) Automated information delivery systems shall be used to
provide criminal history record information to a covered agency
under subsection (b) whenever available.

(2) Fees, if any, charged for automated access through such
systems may not exceed the reasonable cost of providing such ac-
cess.

(3) The criminal justice agency providing the criminal history
record information through such systems may not limit disclosure
on the basis that the repository is accessed from outside the State.

(4) Information provided through such systems shall be the full
and complete criminal history record.

(5) Criminal justice agencies shall accept and respond to re-
quests for criminal history record information through such sys-
tems with printed or photocopied records when requested.
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(f) The authority provided under this section with respect to
the Department of State may be exercised only so long as the De-
partment of State continues to extend to its employees and appli-
cants for employment, at a minimum, those procedural safeguards
provided for as part of the security clearance process that were
made available, as of May 1, 1987, pursuant to section 163.4 of vol-
ume 3 of the Foreign Affairs Manual.
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Subpart I—Miscellaneous

CHAPTER 95—PERSONNEL FLEXIBILITIES RELATING TO
THE INTERNAL REVENUE SERVICE

Sec.
9501. Internal Revenue Service personnel flexibilities.
9502. Pay authority for critical positions.
9503. Streamlined critical pay authority.
9504. Recruitment, retention, relocation incentives, and relocation expenses.
9505. Performance awards for senior executives.
9506. Limited appointments to career reserved Senior Executive Service posi-

tions.
9507. Streamlined demonstration project authority.
9508. General workforce performance management system.
9509. General workforce classification and pay.
9510. General workforce staffing.

§ 9501. Internal Revenue Service personnel flexibilities
(a) Any flexibilities provided by sections 9502 through 9510 of

this chapter shall be exercised in a manner consistent with—
(1) chapter 23 (relating to merit system principles and pro-

hibited personnel practices);
(2) provisions relating to preference eligibles;
(3) except as otherwise specifically provided, section 5307

(relating to the aggregate limitation on pay);
(4) except as otherwise specifically provided, chapter 71

(relating to labor-management relations); and
(5) subject to subsections (b) and (c) of section 1104, as

though such authorities were delegated to the Secretary of the
Treasury under section 1104(a)(2).
(b) The Secretary of the Treasury shall provide the Office of

Personnel Management with any information that Office requires
in carrying out its responsibilities under this section.

(c) Employees within a unit to which a labor organization is ac-
corded exclusive recognition under chapter 71 shall not be subject
to any flexibility provided by sections 9507 through 9510 of this
chapter unless the exclusive representative and the Internal Rev-
enue Service have entered into a written agreement which specifi-
cally provides for the exercise of that flexibility. Such written
agreement may be imposed by the Federal Services Impasses Panel
under section 7119.

§ 9502. Pay authority for critical positions
(a) When the Secretary of the Treasury seeks a grant of au-

thority under section 5377 for critical pay for 1 or more positions
at the Internal Revenue Service, the Office of Management and
Budget may fix the rate of basic pay, notwithstanding sections
5377(d)(2) and 5307, at any rate up to the salary set in accordance
with section 104 of title 3.
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(b) Notwithstanding section 5307, no allowance, differential,
bonus, award, or similar cash payment may be paid to any em-
ployee receiving critical pay at a rate fixed under subsection (a), in
any calendar year if, or to the extent that, the employee’s total an-
nual compensation will exceed the maximum amount of total an-
nual compensation payable at the salary set in accordance with
section 104 of title 3.

§ 9503. Streamlined critical pay authority
(a) Notwithstanding section 9502, and without regard to the

provisions of this title governing appointments in the competitive
service or the Senior Executive Service and chapters 51 and 53 (re-
lating to classification and pay rates), the Secretary of the Treasury
may, for a period of 10 years after the date of enactment of this
section, establish, fix the compensation of, and appoint individuals
to, designated critical administrative, technical, and professional
positions needed to carry out the functions of the Internal Revenue
Service, if—

(1) the positions—
(A) require expertise of an extremely high level in an

administrative, technical, or professional field; and
(B) are critical to the Internal Revenue Service’s suc-

cessful accomplishment of an important mission;
(2) exercise of the authority is necessary to recruit or re-

tain an individual exceptionally well qualified for the position;
(3) the number of such positions does not exceed 40 at any

one time;
(4) designation of such positions are 1 approved by the

Secretary of the Treasury;
(5) the terms of such appointments are limited to no more

than 4 years;
(6) appointees to such positions were not Internal Revenue

Service employees prior to June 1, 1998;
(7) total annual compensation for any appointee to such

positions does not exceed the highest total annual compensa-
tion payable at the rate determined under section 104 of title
3; and

(8) all such positions are excluded from the collective bar-
gaining unit.
(b) Individuals appointed under this section shall not be con-

sidered to be employees for purposes of subchapter II of chapter 75.

§ 9504. Recruitment, retention, relocation incentives, and re-
location expenses

(a) For a period of 10 years after the date of enactment of this
section and subject to approval by the Office of Personnel Manage-
ment, the Secretary of the Treasury may provide for variations
from sections 5753 and 5754 governing payment of recruitment, re-
location, and retention incentives.

(b) For a period of 10 years after the date of enactment of this
section, the Secretary of the Treasury may pay from appropriations
made to the Internal Revenue Service allowable relocation ex-
penses under section 5724a for employees transferred or reem-
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ployed and allowable travel and transportation expenses under sec-
tion 5723 for new appointees, for any new appointee appointed to
a position for which pay is fixed under section 9502 or 9503 after
June 1, 1998.

§ 9505. Performance awards for senior executives
(a) For a period of 10 years after the date of enactment of this

section, Internal Revenue Service senior executives who have pro-
gram management responsibility over significant functions of the
Internal Revenue Service may be paid a performance bonus with-
out regard to the limitation in section 5384(b)(2) if the Secretary
of the Treasury finds such award warranted based on the execu-
tive’s performance.

(b) In evaluating an executive’s performance for purposes of an
award under this section, the Secretary of the Treasury shall take
into account the executive’s contributions toward the successful ac-
complishment of goals and objectives established under the Govern-
ment Performance and Results Act of 1993, subtitle III of title 40,
Revenue Procedure 64–22 (as in effect on July 30, 1997), taxpayer
service surveys, and other performance metrics or plans established
in consultation with the Internal Revenue Service Oversight Board.

(c) Any award in excess of 20 percent of an executive’s rate of
basic pay shall be approved by the Secretary of the Treasury.

(d) Notwithstanding section 5384(b)(3), the Secretary of the
Treasury shall determine the aggregate amount of performance
awards available to be paid during any fiscal year under this sec-
tion and section 5384 to career senior executives in the Internal
Revenue Service. Such amount may not exceed the maximum
amount which would be allowable under paragraph (3) of section
5384(b) if such paragraph were applied by substituting ‘‘the Inter-
nal Revenue Service’’ for ‘‘an agency’’. The Internal Revenue Serv-
ice shall not be included in the determination under section
5384(b)(3) of the aggregate amount of performance awards payable
to career senior executives in the Department of the Treasury other
than the Internal Revenue Service.

(e) Notwithstanding section 5307, a performance bonus award
may not be paid to an executive in a calendar year if, or to the ex-
tent that, the executive’s total annual compensation will exceed the
maximum amount of total annual compensation payable at the rate
determined under section 104 of title 3.

§ 9506. Limited appointments to career reserved Senior Ex-
ecutive Service positions

(a) In the application of section 3132, a ‘‘career reserved posi-
tion’’ in the Internal Revenue Service means a position designated
under section 3132(b) which may be filled only by—

(1) a career appointee; or
(2) a limited emergency appointee or a limited term

appointee—
(A) who, immediately upon entering the career re-

served position, was serving under a career or career-con-
ditional appointment outside the Senior Executive
Service; or
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(B) whose limited emergency or limited term appoint-
ment is approved in advance by the Office of Personnel
Management.

(b)(1) The number of positions described under subsection (a)
which are filled by an appointee as described under paragraph (2)
of such subsection may not exceed 10 percent of the total number
of Senior Executive Service positions in the Internal Revenue Serv-
ice.

(2) Notwithstanding section 3132—
(A) the term of an appointee described under subsection

(a)(2) may be for any period not to exceed 3 years; and
(B) such an appointee may serve—

(i) two such terms; or
(ii) two such terms in addition to any unexpired term

applicable at the time of appointment.

§ 9507. Streamlined demonstration project authority
(a) The exercise of any of the flexibilities under sections 9502

through 9510 shall not affect the authority of the Secretary of the
Treasury to implement for the Internal Revenue Service a dem-
onstration project subject to chapter 47, as provided in subsection
(b).

(b) In applying section 4703 to a demonstration project de-
scribed in section 4701(a)(4) which involves the Internal Revenue
Service—

(1) section 4703(b)(1) shall be deemed to read as follows:
‘‘(1) develop a plan for such project which describes its

purpose, the employees to be covered, the project itself, its an-
ticipated outcomes, and the method of evaluating the project;’’;

(2) section 4703(b)(3) shall not apply;
(3) the 180-day notification period in section 4703(b)(4)

shall be deemed to be a notification period of 30 days;
(4) section 4703(b)(6) shall be deemed to read as follows:
‘‘(6) provides each House of Congress with the final ver-

sion of the plan.’’;
(5) section 4703(c)(1) shall be deemed to read as follows:
‘‘(1) subchapter V of chapter 63 or subpart G of part III

of this title;’’;
(6) the requirements of paragraphs (1)(A) and (2) of section

4703(d) shall not apply; and
(7) notwithstanding section 4703(d)(1)(B), based on an

evaluation as provided in section 4703(h), the Office of Per-
sonnel Management and the Secretary of the Treasury, except
as otherwise provided by this subsection, may waive the termi-
nation date of a demonstration project under section 4703(d).
(c) At least 90 days before waiving the termination date under

subsection (b)(7), the Office of Personnel Management shall publish
in the Federal Register a notice of its intention to waive the termi-
nation date and shall inform in writing both Houses of Congress
of its intention.

§ 9508. General workforce performance management system
(a) In lieu of a performance appraisal system established under

section 4302, the Secretary of the Treasury shall, within 1 year
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after the date of enactment of this section, establish for the Inter-
nal Revenue Service a performance management system that—

(1) maintains individual accountability by—
(A) establishing one or more retention standards for

each employee related to the work of the employee and ex-
pressed in terms of individual performance, and commu-
nicating such retention standards to employees;

(B) making periodic determinations of whether each
employee meets or does not meet the employee’s estab-
lished retention standards; and

(C) taking actions, in accordance with applicable laws
and regulations, with respect to any employee whose per-
formance does not meet established retention standards,
including denying any increases in basic pay, promotions,
and credit for performance under section 3502, and taking
one or more of the following actions:

(i) Reassignment.
(ii) An action under chapter 43 or chapter 75 of

this title.
(iii) Any other appropriate action to resolve the

performance problem; and
(2) except as provided under section 1204 of the Internal

Revenue Service Restructuring and Reform Act of 1998,
strengthens the system’s effectiveness by—

(A) establishing goals or objectives for individual,
group, or organizational performance (or any combination
thereof ), consistent with the Internal Revenue Service’s
performance planning procedures, including those estab-
lished under the Government Performance and Results Act
of 1993, subtitle III of title 40, Revenue Procedure 64–22
(as in effect on July 30, 1997), and taxpayer service sur-
veys, and communicating such goals or objectives to em-
ployees;

(B) using such goals and objectives to make perform-
ance distinctions among employees or groups of employees;
and

(C) using performance assessments as a basis for
granting employee awards, adjusting an employee’s rate of
basic pay, and other appropriate personnel actions, in ac-
cordance with applicable laws and regulations.

(b)(1) For purposes of subsection (a)(2), the term ‘‘performance
assessment’’ means a determination of whether or not retention
standards established under subsection (a)(1)(A) are met, and any
additional performance determination made on the basis of per-
formance goals and objectives established under subsection
(a)(2)(A).

(2) For purposes of this title, the term ‘‘unacceptable perform-
ance’’ with respect to an employee of the Internal Revenue Service
covered by a performance management system established under
this section means performance of the employee which fails to meet
a retention standard established under this section.

(c)(1) The Secretary of the Treasury may establish an awards
program designed to provide incentives for and recognition of orga-
nizational, group, and individual achievements by providing for
granting awards to employees who, as individuals or members of
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a group, contribute to meeting the performance goals and objectives
established under this chapter by such means as a superior indi-
vidual or group accomplishment, a documented productivity gain,
or sustained superior performance.

(2) A cash award under subchapter I of chapter 45 may be
granted to an employee of the Internal Revenue Service without
the need for any approval under section 4502(b).

(d)(1) In applying sections 4303(b)(1)(A) and 7513(b)(1) to em-
ployees of the Internal Revenue Service, ‘‘30 days’’ may be deemed
to be ‘‘15 days’’.

(2) Notwithstanding the second sentence of section 5335(c), an
employee of the Internal Revenue Service shall not have a right to
appeal the denial of a periodic step increase under section 5335 to
the Merit Systems Protection Board.

§ 9509. General workforce classification and pay
(a) For purposes of this section, the term ‘‘broad-banded sys-

tem’’ means a system for grouping positions for pay, job evaluation,
and other purposes that is different from the system established
under chapter 51 and subchapter III of chapter 53 as a result of
combining grades and related ranges of rates of pay in one or more
occupational series.

(b)(1)(A) The Secretary of the Treasury may, subject to criteria
to be prescribed by the Office of Personnel Management, establish
one or more broad-banded systems covering all or any portion of
the Internal Revenue Service workforce.

(B) With the approval of the Office of Personnel Management,
a broad-banded system established under this section may either
include or consist of positions that otherwise would be subject to
subchapter IV of chapter 53 or section 5376.

(2) The Office of Personnel Management may require the
Secretary of the Treasury to submit information relating to broad-
banded systems at the Internal Revenue Service.

(3) Except as otherwise provided under this section, employees
under a broad-banded system shall continue to be subject to the
laws and regulations covering employees under the pay system
that otherwise would apply to such employees.

(4) The criteria to be prescribed by the Office of Personnel
Management shall, at a minimum—

(A) ensure that the structure of any broad-banded system
maintains the principle of equal pay for substantially equal
work;

(B) establish the minimum and maximum number of
grades that may be combined into pay bands;

(C) establish requirements for setting minimum and max-
imum rates of pay in a pay band;

(D) establish requirements for adjusting the pay of an em-
ployee within a pay band;

(E) establish requirements for setting the pay of a super-
visory employee whose position is in a pay band or who super-
vises employees whose positions are in pay bands; and

(F) establish requirements and methodologies for setting
the pay of an employee upon conversion to a broad-banded sys-
tem, initial appointment, change of position or type of appoint-
ment (including promotion, demotion, transfer, reassignment,
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reinstatement, placement in another pay band, or movement to
a different geographic location), and movement between a
broad-banded system and another pay system.
(c) With the approval of the Office of Personnel Management

and in accordance with a plan for implementation submitted by the
Secretary of the Treasury, the Secretary may, with respect to Inter-
nal Revenue Service employees who are covered by a broad-banded
system established under this section, provide for variations from
the provisions of subchapter VI of chapter 53.

§ 9510. General workforce staffing
(a)(1) Except as otherwise provided by this section, an em-

ployee of the Internal Revenue Service may be selected for a per-
manent appointment in the competitive service in the Internal Rev-
enue Service through internal competitive promotion procedures
if—

(A) the employee has completed, in the competitive service,
2 years of current continuous service under a term appoint-
ment or any combination of term appointments;

(B) such term appointment or appointments were made
under competitive procedures prescribed for permanent ap-
pointments;

(C) the employee’s performance under such term appoint-
ment or appointments met established retention standards, or,
if not covered by a performance management system estab-
lished under section 9508, was rated at the fully successful
level or higher (or equivalent thereof ); and

(D) the vacancy announcement for the term appointment
from which the conversion is made stated that there was a po-
tential for subsequent conversion to a permanent appointment.
(2) An appointment under this section may be made only to a

position in the same line of work as a position to which the em-
ployee received a term appointment under competitive procedures.

(b)(1) Notwithstanding subchapter I of chapter 33, the Sec-
retary of the Treasury may establish category rating systems for
evaluating applicants for Internal Revenue Service positions in the
competitive service under which qualified candidates are divided
into two or more quality categories on the basis of relative degrees
of merit, rather than assigned individual numerical ratings.

(2) Each applicant who meets the minimum qualification re-
quirements for the position to be filled shall be assigned to an ap-
propriate category based on an evaluation of the applicant’s knowl-
edge, skills, and abilities relative to those needed for successful
performance in the position to be filled.

(3) Within each quality category established under paragraph
(1), preference eligibles shall be listed ahead of individuals who are
not preference eligibles. For other than scientific and professional
positions at or higher than GS–9 (or equivalent), preference eligi-
bles who have a compensable service-connected disability of 10 per-
cent or more, and who meet the minimum qualification standards,
shall be listed in the highest quality category.

(4) An appointing authority may select any applicant from the
highest quality category or, if fewer than three candidates
have been assigned to the highest quality category, from a merged
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category consisting of the highest and second highest quality cat-
egories.

(5) Notwithstanding paragraph (4), the appointing authority
may not pass over a preference eligible in the same or higher cat-
egory from which selection is made unless the requirements of sec-
tion 3317(b) or 3318(b), as applicable, are satisfied.

(c) The Secretary of the Treasury may detail employees among
the offices of the Internal Revenue Service without regard to the
120-day limitation in section 3341(b).

(d) Notwithstanding any other provision of law, the Secretary
of the Treasury may establish a probationary period under section
3321 of up to 3 years for Internal Revenue Service positions if the
Secretary of the Treasury determines that the nature of the work
is such that a shorter period is insufficient to demonstrate complete
proficiency in the position.

(e) Nothing in this section exempts the Secretary of the
Treasury from—

(1) any employment priority established under direction of
the President for the placement of surplus or displaced employ-
ees; or

(2) any obligation under a court order or decree relating to
the employment practices of the Internal Revenue Service or
the Department of the Treasury.
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CHAPTER 97—DEPARTMENT OF HOMELAND SECURITY

Sec.
9701. Establishment of human resources management system.

§ 9701. Establishment of human resources management sys-
tem

(a) IN GENERAL.—Notwithstanding any other provision of this
part, the Secretary of Homeland Security may, in regulations pre-
scribed jointly with the Director of the Office of Personnel Manage-
ment, establish, and from time to time adjust, a human resources
management system for some or all of the organizational units of
the Department of Homeland Security.

(b) SYSTEM REQUIREMENTS.—Any system established under
subsection (a) shall—

(1) be flexible;
(2) be contemporary;
(3) not waive, modify, or otherwise affect—

(A) the public employment principles of merit and fit-
ness set forth in section 2301, including the principles of
hiring based on merit, fair treatment without regard to po-
litical affiliation or other nonmerit considerations, equal
pay for equal work, and protection of employees against re-
prisal for whistleblowing;

(B) any provision of section 2302, relating to prohib-
ited personnel practices;

(C)(i) any provision of law referred to in section
2302(b)(1), (8), and (9); or

(ii) any provision of law implementing any provision of
law referred to in section 2302(b)(1), (8), and (9) by—

(I) providing for equal employment opportunity
through affirmative action; or

(II) providing any right or remedy available to any
employee or applicant for employment in the civil
service;
(D) any other provision of this part (as described in

subsection (c)); or
(E) any rule or regulation prescribed under any provi-

sion of law referred to in any of the preceding subpara-
graphs of this paragraph;
(4) ensure that employees may organize, bargain collec-

tively, and participate through labor organizations of their own
choosing in decisions which affect them, subject to any exclu-
sion from coverage or limitation on negotiability established by
law; and

(5) permit the use of a category rating system for evalu-
ating applicants for positions in the competitive service.
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1 So in law. Probably should read ‘‘(A), (B), or (C)’’.
2 So in law. Probably should not include ‘‘of title 5, United States Code’’.
3 So in law. Probably should not include ‘‘of such title 5’’.

(c) OTHER NONWAIVABLE PROVISIONS.—The other provisions of
this part as referred to in subsection (b)(3)(D), are (to the extent
not otherwise specified in subparagraph (A), (B), (C), or (D) 1 of
subsection (b)(3))—

(1) subparts A, B, E, G, and H of this part; and
(2) chapters 41, 45, 47, 55, 57, 59, 72, 73, and 79, and this

chapter.
(d) LIMITATIONS RELATING TO PAY.—Nothing in this section

shall constitute authority—
(1) to modify the pay of any employee who serves in—

(A) an Executive Schedule position under subchapter
II of chapter 53 of title 5, United States Code 2; or

(B) a position for which the rate of basic pay is fixed
in statute by reference to a section or level under sub-
chapter II of chapter 53 of such title 5 3;
(2) to fix pay for any employee or position at an annual

rate greater than the maximum amount of cash compensation
allowable under section 5307 of such title 5 3 in a year; or

(3) to exempt any employee from the application of such
section 5307.
(e) PROVISIONS TO ENSURE COLLABORATION WITH EMPLOYEE

REPRESENTATIVES.—
(1) IN GENERAL.—In order to ensure that the authority of

this section is exercised in collaboration with, and in a manner
that ensures the participation of employee representatives in
the planning, development, and implementation of any human
resources management system or adjustments to such system
under this section, the Secretary of Homeland Security and the
Director of the Office of Personnel Management shall provide
for the following:

(A) NOTICE OF PROPOSAL.—The Secretary and the Di-
rector shall, with respect to any proposed system or
adjustment—

(i) provide to each employee representative rep-
resenting any employees who might be affected, a
written description of the proposed system or adjust-
ment (including the reasons why it is considered nec-
essary);

(ii) give each representative 30 calendar days (un-
less extraordinary circumstances require earlier ac-
tion) to review and make recommendations with re-
spect to the proposal; and

(iii) give any recommendations received from any
such representatives under clause (ii) full and fair con-
sideration in deciding whether or how to proceed with
the proposal.
(B) PRE-IMPLEMENTATION CONGRESSIONAL NOTIFICA-

TION, CONSULTATION, AND MEDIATION.—Following receipt of
recommendations, if any, from employee representatives
with respect to a proposal described in subparagraph (A),
the Secretary and the Director shall accept such modifica-
tions to the proposal in response to the recommendations
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as they determine advisable and shall, with respect to any
parts of the proposal as to which they have not accepted
the recommendations—

(i) notify Congress of those parts of the proposal,
together with the recommendations of employee rep-
resentatives;

(ii) meet and confer for not less than 30 calendar
days with any representatives who have made rec-
ommendations, in order to attempt to reach agreement
on whether or how to proceed with those parts of the
proposal; and

(iii) at the Secretary’s option, or if requested by a
majority of the employee representatives who have
made recommendations, use the services of the Fed-
eral Mediation and Conciliation Service during such
meet and confer period to facilitate the process of at-
tempting to reach agreement.
(C) IMPLEMENTATION.—

(i) Any part of the proposal as to which the rep-
resentatives do not make a recommendation, or as to
which their recommendations are accepted by the Sec-
retary and the Director, may be implemented imme-
diately.

(ii) With respect to any parts of the proposal as to
which recommendations have been made but not ac-
cepted by the Secretary and the Director, at any time
after 30 calendar days have elapsed since the initi-
ation of the congressional notification, consultation,
and mediation procedures set forth in subparagraph
(B), if the Secretary determines, in the Secretary’s sole
and unreviewable discretion, that further consultation
and mediation is unlikely to produce agreement, the
Secretary may implement any or all of such parts, in-
cluding any modifications made in response to the rec-
ommendations as the Secretary determines advisable.

(iii) The Secretary shall promptly notify Congress
of the implementation of any part of the proposal and
shall furnish with such notice an explanation of the
proposal, any changes made to the proposal as a result
of recommendations from employee representatives,
and of the reasons why implementation is appropriate
under this subparagraph.
(D) CONTINUING COLLABORATION.—If a proposal de-

scribed in subparagraph (A) is implemented, the Secretary
and the Director shall—

(i) develop a method for each employee represent-
ative to participate in any further planning or develop-
ment which might become necessary; and

(ii) give each employee representative adequate
access to information to make that participation pro-
ductive.

(2) PROCEDURES.—Any procedures necessary to carry out
this subsection shall be established by the Secretary and the
Director jointly as internal rules of departmental procedure
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which shall not be subject to review. Such procedures shall in-
clude measures to ensure—

(A) in the case of employees within a unit with respect
to which a labor organization is accorded exclusive recogni-
tion, representation by individuals designated or from
among individuals nominated by such organization;

(B) in the case of any employees who are not within
such a unit, representation by any appropriate organiza-
tion which represents a substantial percentage of those
employees or, if none, in such other manner as may be ap-
propriate, consistent with the purposes of the subsection;

(C) the fair and expeditious handling of the consulta-
tion and mediation process described in subparagraph (B)
of paragraph (1), including procedures by which, if the
number of employee representatives providing rec-
ommendations exceeds 5, such representatives select a
committee or other unified representative with which the
Secretary and Director may meet and confer; and

(D) the selection of representatives in a manner con-
sistent with the relative number of employees represented
by the organizations or other representatives involved.

(f) PROVISIONS RELATING TO APPELLATE PROCEDURES.—
(1) SENSE OF CONGRESS.—It is the sense of Congress

that—
(A) employees of the Department are entitled to fair

treatment in any appeals that they bring in decisions re-
lating to their employment; and

(B) in prescribing regulations for any such appeals
procedures, the Secretary and the Director of the Office of
Personnel Management—

(i) should ensure that employees of the Depart-
ment are afforded the protections of due process; and

(ii) toward that end, should be required to consult
with the Merit Systems Protection Board before
issuing any such regulations.

(2) REQUIREMENTS.—Any regulations under this section
which relate to any matters within the purview of chapter 77—

(A) shall be issued only after consultation with the
Merit Systems Protection Board;

(B) shall ensure the availability of procedures which
shall—

(i) be consistent with requirements of due process;
and

(ii) provide, to the maximum extent practicable,
for the expeditious handling of any matters involving
the Department; and
(C) shall modify procedures under chapter 77 only in-

sofar as such modifications are designed to further the
fair, efficient, and expeditious resolution of matters involv-
ing the employees of the Department.

(g) PROVISIONS RELATING TO LABOR-MANAGEMENT RELA-
TIONS.—Nothing in this section shall be construed as conferring au-
thority on the Secretary of Homeland Security to modify any of the
provisions of section 842 of the Homeland Security Act of 2002.
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(h) SUNSET PROVISION.—Effective 5 years after the conclusion
of the transition period defined under section 1501 of the Home-
land Security Act of 2002, all authority to issue regulations under
this section (including regulations which would modify, supersede,
or terminate any regulations previously issued under this section)
shall cease to be available.
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